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STATEMENT OF THE CASE

Trial Court Proceedings:

Hodgeswas convicted and sentenced to death on August 10, 1989, for thefirst
degree murder of Betty Ricks. (TR 7/901-908) The jury recommended death by a
voteof 10to 2. (TR 6/742) Thetria court found two aggravating circumstances: 1)
cold, calculated and premeditated, and 2) heinous, atrociousor cruel. (TR 7/907) In
mitigation the court considered Hodges' family members' testimony concerning his
character and dedication to hisfamily relationships, including hisloyalty to hiswife
and the loving relationship with his stepson. (TR 7/798, 907-908)

Appellate Proceedings:

Hodges' judgement and death sentence were affirmed by this Court in January
of 1992. Hodgesv. State, 595 So. 2d 929, 930-31 (Fla. 1992). A petition for writ of
certiorari was then taken to the United States Supreme Court. The United States

Supreme Court vacated the opinion for further consideration in light of Espinosav.
Florida, 509 U.S. 1079 (1992). Hodges v. Florida, 506 U.S. 803 (1992). Upon

remand this Court reaffirmed the earlier decision, finding that the sufficiency of the
cold, calculated and premeditated instruction was not preserved for review and that
any error intheinstruction, if any existed, was harmless and would not have affected
thejury’ srecommendation or thejudge’ ssentence. Certiorari wasthen denied by the
United States Supreme Court. Hodgesv. Florida, 510 U.S. 996 (1993).

Post-conviction Proceedings:

Hodges' initial Motion to Vacate Judgment of Conviction and Sentence with

Special Request for Leaveto Amend and for Evidentiary Hearing pursuant to Fla. R.



Crim. P. 3.850 wasfiled on June 23, 1995 and was assigned to Hillsborough County
Circuit Judge J. Rogers Padgett. (PCR 1/14-55) On November 29, 1995, the first
Amended Motion to Vacate Judgment of Conviction and Sentence with Special
Request for Leaveto Amend and for Evidentiary Hearing wasfiled. (PCR 1/69-197)
Judge Padgett entered an Order Granting in Part and Denying in Part Hodges
Amended Motion for Postconviction Relief on July 31, 1996. (PCR 2/210-244)

On September 9, 1996, Hodges was given the opportunity to fileaMotion to
Compsdl, outlining any outstanding public records requests. (PCT 16/513) The
Motion to Compel was filed on September 30, 1996. (PCR 2/266-271). A hearing
was held on the Motion on October 28, 1996, at which time the Court granted his
Motion to Compel only withregardtoitemsfromtheHillsborough County Jail. (PCT
16/521-555) On February 28, 1997, Hodgesfiled asecond Amended Motion, and on
January 25, 1999, a hearing pursuant to Huff v. State, 622 So. 2d 982 (Fla. 1993) was
held. (PCR 2/281-390; PCT 16/556-593)

After defense attorney, Daniel Perry, became acircuit judge in the Thirteenth
Judicia Circuit, Judge Padgett recused himself on June 21, 1999. (PCT 16/615)
Judge Dennis Maloney, Circuit Judge, 10th Judicial Circuit, was then assigned to
Hodges case. (PCR 4/699) Due to alegations of an improper ex-parte
communication over the scheduling of ahearing before Judge Maloney, Hodgesfiled
aWrit of Prohibition in this Court and aMotion to Hold Proceedingsin Abeyancein
the Circuit Court. (PCR 4/722-24) Both were denied. (PCR 4/728-29)

On October 29, 1999, Judge Padgett i ssued the Order based onthe Huff hearing
he had conducted prior to recusal, granting an evidentiary hearing based on the

following clams;



1) Ineffective assistance of counsel at the penalty phase because counsel
had failed to adequately investigate and prepare additional mltlgan%
evidence, had failed to adequately challenge the State's case, and h
failed to adequately object to Eighth Amendment error;

szlr)effective assistance of counsel in that trial counsel had failed to
obtain mental health exgerts prior to Hodges' trial, and further that the
mental health experts who eval uated Hodges regarding his competence
to stand trial after the jury’s recommendation of death did not render
adequate mental health assistance;

3) Ineffective assistance of counsel at both the pretrial and the
guilt/innocence phasesof histrial, inthat counsel hadfailed to adequately
repare Hodges case and zeal oudly advocate on behalf of hisclient by
ailling to present to the court or the jury Hodges' mental state in order
th%reby to negate the specific intent necessary for the offense charged;

an

4) |neffective assistance of counsel for failing to object or argue that the

burden of proof had shifted to Hodges to prove that death was an

Inappropriate punishment.

All other claimsweredenied. (PCR 4/730-775) On November 2 and 3, 2000,
and January 29, 2001, anevidentiary hearingwasheld. Subsequent totheevidentiary
hearing, the State filed Closing Arguments on February 15, 2001. (PCR 10/1519-
1529) Hodgesfiled Closing Argumentson February 19, 2001, and Rebuttal Closing
Arguments on February 28, 2001. (PCR 10/1530-40, 1541-1546) The motion to
vacatewas denied on June 1, 2001. (PCR 11/1582) A motion for rehearing filed on
June 15, 2001 wasdenied on July 6, 2001 and atimely Notice of Appeal wasfiled on

July 30, 2001. (PCR 11/1695, 1702, 1704)



STATEMENT OF FACTS

Trial:

Initsopinion affirming Hodges' conviction and death sentence, this Court set
forth the salient facts as follows:

In November 1986 Plant City policearrested Hodgesfor indecent
exposure based on the complaint of atwenty-year-old convenience store
clerk. Around 6:00 am. on January 8, 1987, the day Hodges' indecent
exposure charge was scheduled for a crimina diversion program
arbitration hearing, the clerk wasfound lying next to her car inthestore’s
parking lot. She had been shot twice with arifle and died the following
day without regaining consciousness.

Hodges worked on the maintenance crew of a department store
located across the road from the convenience store. A co-worker told
police that she saw Hodges' truck at the convenience store around 5:40
am.on JanuarK 8. Hodges, however, claimed to have been homeasleep
at the time of the murder because he did not have to work that day. His
stepson, Jesse Watson, and his wife, Jesse’s mother, supported his
story. The policetook ariflefromtheHodges' residencethat turned out
not to be the murder weapon. The investigation kept coming back to
Iilé)éj es, however, and the policearrested him for thismurder inFebruary

At trial Watson’s girlfriend testified that, during the summer of
1988, she asked Hodges if he had ever shot anyone. She said he
responded that he had shot a girl and had given Watson's rifle to the
police and had disposed of his. Hodges' wife, contrary to her original
statement to the police, testified that she did not know if Hodges had
been inbed all night or when he had 8otten up, that her son and husband
had identical rifles, and that she did not know that Hodges had been
arrested for indecent exposure.

~Asdid hismother's, Watson’ s trial testimony differed from his
orlgl nal statement. Hetestified that he and Hodges had identical rifles
and that his, not Hodges', had been given to the police. He said that he
awakened before 6:00 am. themorning of themurder and heard Hodges
drive up in his truck. Hodges then came into the kitchen carrying his
rifle. When asked why hedid not originally tell the police about this, he
responded that he had wanted to protect Hodges. Watson also said that,
two months after the murder, he saw the rifle in the back of Hodges
truck, wrapped in dirty plastic, and that there was a hole in the ground
near the toolshed. He also testified that, several months later, Hodges
told him that he had shot the girl at the convenience store.



Thejury convicted Hodgesas charged, and the penalty proceedi Sng
began thefollowing day. At theend of the defense presentation coun
told the court that Hodges had become uncooperative, and Hodges
stated on the record that he did not want to testify in his own behalf.
After thejury retired to decide its recommendation, it sent aquestion to
the court regarding the instructions. The court had the parties return to
discuss the jury’s request, but, shortly before that, Hodges had
attempted to commit suicidein hisholding cell. Defense counsel moved
for a continuance and said that he could not waive Hodges' presence.
Thecourt, however, held that Hodges had voluntarily absented himself,
told the jury that Hodges was absent because of a medical emergency,
and reread theinstructions on aggravating and mitigating circumstances.
Wnegb thejury returned with its recommendation of death, Hodgeswas
still absent.

After accepting the jury’ s recommendation, the court appointed
two mental_health experts to determine Hodges competency to be
sentenced. These experts' reports cautioned that Hodges might attempt
to commit suicide again because of his anger and frustration, but
concluded that he was competent to be sentenced. After considering
thesereportsand hearing argument on the appropri ate sentence, the court
sentenced Hodges to death.

Hodges v. State, 595 So. 2d 929, 930-31 (Fla. 1992)




Evidentiary Hearing:

In his Order denying the Motion to Vacate, Judge Maoney summarized the
evidence presented at the evidentiary hearing in support of the Rule 3.851 Motion to
Vacate as follows:*

A. Karen Sue Tucker

~Hodges first g{esent_ed family members that characterized his
childhood years in St. Albins, West Virginia His sister, Karen Sue
Tucker, testified that Hodges was raised under conditions of extreme
poverty, including scaven%l ng through thetown dump for valuablesand
clothing. She claimsthat her father was an abusive alcoholic who beat
Hodges mother in his presence. Shetestified that both parents openly
flaunted their sexuality, both with each other and other partners, to
include a sixteen year old friend of the family that George's father
impregnated. Ms. Tucker stated that thefamily lived acrossthe Kanawha
River from several industrial sites that continuously poured untreated
waste directly into theriver. Shealso stated that Hodges fished and ate
fish from theriver, although she did not. She claimsthat she was never
contacted by defense counsel prior to thetrial. [PCT 12/24-73]

B. Robert Hodges

o Hodé;e;s’ brother, Robert Hodges, testified to essentially the same
living conditions as their sister had described. Robert indicated that
during the time of the trial he was serving ten yearsin aWest Virginia
prison for rape. He also noted that he himself was an alcoholic and had
attempted suicide several times, including shooting himself in the head.
[PCT 12/74-98]

C. Cecilia Ann Sanson

~ Thefina witnesstestifying asto Hodges upbringingwasafamily
friend of Hodges, Cecilia Ann Sanson. She testified that she knew the
family whilegrowing up. Her testimony mirrored that of Robert Hodges
and Karen Sue Tucker asto the poverty and pollution. Shealso all ?ed
that therewas rampant drunkennessand incest amongst themalechildren
of the Hodges family. [PCT 12/98-113]

D. Dr.Marlin Delaney

! References to the record reflecting where the actual testinony
can be found are included for this Court’s convenience but are
not contained in the original order.

6



Hodges next presented Dr. Marlin Delaney, atoxicologist from
Tallahassee, Florida. Using a report prepared by the Environmental
Protection Agency concerning the KanawhaRiver, Dr. Delaney testified
that the fish Hodges consumed during childhood contained toxic levels
of lead. Based on Hodges consumption of these fish, Dr. Delaney
contends that Hodg/es IS suffering from long-term effects of lead
poisoning. [PCT 12/114-133]

E. Richard A. Ball, Ph.D.

Dr. Ball isasoci oI_o?ist_from Pennsylvania State University who
prepared an in-depth sociological report on Hodgeﬁ. Thereport was, by
stipulation, introduced in evidence. [PCT 15/451-494]

F.  Dr.Craig Beaver

Hodgesthen presented Dr. Craig Beaver, an expert in psychology
and neuropsychology from Boise, Idaho. Dr. Beaver initially opined that
when attempting to relate mitigating factors, Hodges may not have been
forthright with counsel. Thisreticenceis based onthetypical closeknit
family structurein the subculture of rural Appalachia. Regarding hisown
initial questioning with Hodges, Dr. Beaver indicated that thisinterview
would not have been asinformative had he not been previously supplied
with the background information on Hodgesthat was supplied to him by
Capital Collateral Relief.

~ Regarding his mental process, Dr. Beaver testified that based on
histesting Hodges’ [.Q. fell between aborderlinementally deficient 1.Q.
of 79 to normal or average 1.Q. of 89. He stated that Hodges has a
articular weakness with [anguage-based skills and is better with non-
anguage skills, specifically manual labor. He assigned an I(? of 79to
hisverbal skillsand an1.Q. of 89 to Hodges performance skills. [PCT
13/168-169] Additionally, Dr. Beaver described Hodges apparent
lifelong struggle with depression based on both the Beck Depression
Inventory aswell as Hodges' family history. [PCT 13/176-178]

~ Dr. Beaver then detailed the results of the neuropsychological
testing done on Hodges. First, he indicated that Hodges has a brain
dysfunction to the point that he has difficulty processing and managing
language-based information, [PCT 13/178] although heis adept at rote
learning when given achance. He indicated that his verbal and visual
memory results would place him in the lower 10th percentile. He also
indicated that his executive level functioning ability was sufficient
athough he fals in the lower 5th percentile when confronted with
problems requiring higher levels of reasoning and problem solving.

_Findly, Dr. Beaver testified that Hodges chronic depression
combined with his neuropsychological dysfunction produced an



individual unableto cope with the stressthat Hodgeswasfacing prior to
themurder. Thiscombination, Dr. Beaver claims, waspresent at thetime
of the offense, thus possibly qualifying as a statutory mitigator that
Hodges suffered from extreme emotional disturbance. Dr. Beaver was
less certain concerning Hodges' ability to conform his conduct to the
requirements of law as a statutory mitigator. He noted that he did not
have enough data to substantiate this mitigator, in part because Hodges
deniescommitting themurder. Hedid state that Hodgeswould not have
been very rational 1n hisdecision making ability at thetimeof themurder.
[PCT 13/189-192]

~ Dr. Beaver closed hisdirect testimony by contending that, based
on his testing of Hodges and his interpretations of these tests, Hodges
had the ability to plan the murder, but the reasoning behind the murder
would not have been very rational. Thus the cold, calculated, and
premeditated aggravator, found b}/ thetrial judge to have been proved,
would not apply to him. [PCT 13/192]

On cross-examination, Dr. Beaver noted that whilehisl.Q. islow,
Hodges is not mentally retarded. He conceded that, athough he
classified Hodges as battling lifelong depression, the test that he
administered, theBeck Depression| nventoay Test, only measurescurrent
conditions not longitudinal depression and thusis not a good indicator
of depression at thetime of thekilling. Hefurther noted that thefact that
Hodges has been on Death Row for morethan ten yearswould affect the
test.

Regarding the approximately eighteenteststhat Dr. Beaver utilized,
he stated that Hodges had significant difficulty with only about six tests
and that his performance was normal or average on the other tests. He
also noted that the disability Hodges suffers from is a language
processing disability which does not affect his ability to think clearly,
make good judgments, and recognizeright fromwrong. Hedidreiterate,
based on advanced research techniques, that Hodges [sic] test results
reflect brain dysfunction, verbal disability and “executive dysfunction,
sometimes referred to as frontal lobe dysfunction.” [PCT 13/196-203]

On cross-examination, Dr. Beaver conceded that a brain
dysfunction does not necessarily render one incompetent or insane. He
conceded that because Hodges continuesto deny that he committed the
murder, itisdifficult to measure whether hisemotional duressat thetime
of the offense was severe enough that he would have been unable to
distinguish right from wrong. [PCT 13/204-208]

G. Dr. Michae Scott Maher

_ Dr. Michael Scott Maher is an exgtert in forensic psychiatry
licensed to practice and practicing in the State of Florida. On direct



examination, Dr. Maher testified that heinitially became associated with
Hodges case prior to theoriginal trial. He was retained by the defense
to evaluate his competency to proceed, for mitigation purposes, and to
determinehisstateof mind at thetimeof themurder. Dr. Maher testified
that the first time he examined Hodges he only utilized background
materials consisting of information from Hodges, police reports, and
fromtrial counsel. [PCT 13/245-246]

~ After examining Hodges prior to trial, Dr. Maher stated that he
believed that Hodges was competent to proceed, that he was depressed
based on the circumstances at that time, and that he was not psychotic.
He also stated he believed Hodges was sane at the time of the murder.
He informed trial counsel that any other information that was made
available would be of considerable value, but that no such information
was forthcoming. Prior to the instant hearing, Dr. Maher examined
Hodges again, but thistime utilizing written documentati on from other
sourcesin addition to theinformation previously used. Thisinformation
included the neuropsychological report created by Dr. Beaver based on
his testing of Hodges. [PCT 13/250-251]

~ Dr. Maher noted that athough he received background materials
K)/?or to the initial interview, he did not thoroughly review them. Dr.

aher also noted that, after reviewing thenew material combined withthe
previoudy supplied information, he now believes that he had initially
misdiagnosed Hodges. He stated that, after athorough review of all the
information, he was ableto ask Hodges specific concrete questions that
revealed that Hodges suffers from two disorders. First, Dr. Maher
concluded that Hodges suffers from a chronic depressive disorder, and
that he has suffered from this disorder since early childhood. Second,
he concluded that Hodges suffersfrom “ significant brain damage... and
that brain damageaffected hisverbal capabilities, histhinking pattern, his
capacity to uselanguage, and ... could beidentified ... with frontal lobe
of thebrainimpairment.” He also concluded that Hodges suffered from
an extreme, “ beyond even what would normally be considered significant
or dramatic,” pattern of impoverishment. Id. He detaled the
impoverishment toincludefinancial impoverishment, family structure, and
family values. Dr. Maher also su_]ggested that Hodges suffersfrom Post
Traumatic Stress Disorder. [PCT 13/257-259]

He then testified that Hodges hasan |.Q. in the dull normal range
of the 80's. He noted that, although this |1.Q. is in the lower range of
normal, itisnot formally or technically abnormal. Hedid state, however,
that while his 1.Q. is normal, the deviation between his verbal and
performance results was ten points and that result is considered
abnormal. Henoted that thisresultisan indicationthat thereissomethin
on some level that is different about his brain and outside the range o
normal brain development. [PCT 14/266]



Turningto hisdia%nosi sof Hodges, Dr. Maher indicated that there
were three reasons why he believed that Hodges suffered from
depression. First, he described Hodges as never seeming to be happy
or optimistic or hopeful, “he does not experience those feelings.” He
compared Hodges with other death row inmates he has interviewed.
While the circumstances or their surroundings would naturally lend to
depression, the other inmates are relatively happy on a moment to
moment basis. They are not chronically depressed as is Hodges.
Second, he described his behavior while incarcerated as passive and
compliant, consistent with aperson suffering froma*low-level, mild but
significant depression, not much more than that.” The third factor,
according to Dr. Maher, is Hodges family background such as his
brother’s death and his history of abnormal behavior, particularly
_documentedwlcm!eattemdots. Although, Dr. M aher testified that Hodges
is currently chronically egrwd, he conceded that he could not say
beyond a reasonable doubt that this depression was present when
Hodges murdered the victim. [PCT 14/281-285]

~_Dr. Maher next outlined his diagnosis of Hodges' frontal |obe
impairment. He initially described individuals with frontal |obe
impairment asbeing very flat, dull, stable, passive, uninterested in their
surroundings, and unenthusiastic about things. He stated that this
description iswhat he has continuously observed in Hodges during each
meeting with him and thisfirst helpedhimto dle%gnose Hodgeswith this
impairment. LPCT 14/286] Second, he stated that this observation,
combined with the results of specific teﬂln%of Hodges by Dr. Beaver,
confirmed hisdiagnosis. He contendsthat these tests, which indicate a
disparity between the verbal and performance 1.Q., show a clear
abnormality whichisconsistent with frontal |obedamage, particularly | eft-
sidefronta lobe damage or impairment. He stated that the third factor
that contributedto his |a?nos swasthenutritional impoverishment and
theexposureto toxinssuffered by Hodgesindevel ogjmental formulating
state, prenatally and as ayoung child. [PCT 14/288]

Finaly, Dr. Maher concluded, upon reeval uation, that Hodgeswas
morelikely than not suffering from an extreme emotional disturbance at
thetime of the offense. [PCT 14/292] He based thisdiagnosisonall the
factors he testified to previously. He further testified that Hodges [sic]
capacity to appreciate the criminality of his conduct or to conform his
conduct to the requirements of the law was also impaired, based on his
diagnosis of frontal lobe impairment. [PCT 14/293] Dr. Maher then
testified that non-statutory mitigators based on hisfamily background and
history, including poverty and sexual and ghgscal abuse, should have
been presented to the jury. [PCT 14/294-302]

On cross-examination, Dr. Maher testified that during his initial

interview with him prior to the original trial, he believed Hodges was
being truthful in answering background questions. [PCT 14/310] He
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asotestified that the emotional “flatness’ that he described based on his
evaluation post-conviction was also present prior to the original trial.
Upon further questioning, Dr. Maher attributed his new diagnosis of
Hodgesto hisfailureto originally evaluate him correctly. Heoriginally
attributed Hodges' depression to be situational: atemporary condition
caused by being charged with first degree murder and incarceration.
[PCT 14/313] Based on the testing of Dr. Beaver and further
examinations of Hodges, Dr. Maher believes that Hodges has suffered
from depression chronically. He conceded, however, that even though
Hodges had less than an ideal family background and_uH:)bnnglng, this
would merely ﬁut him at a higher risk for antisocial, violent, abnormal
Eﬁ?%é (])r, not that it inevitably leads to those kinds of behaviors. [PCT

The State had Dr. Maher read a report of Dr. [Gamache], a
psychol ogist who examined Hodges pre-trial, that claimed: “Mr. Hodges
does suffer from a psychological disorder, | do not believe that it is
advisable to use this information as a mitigating fact. In fact, the
Psychol ogical dataissuch that the State might useit effectively to argue
or an upward departurefrom sentencing guidelines.” Dr. Maher agreed
that it would be reasonablefor trial counsel to follow thisadvice and not
call Dr. Gamache asawitness. [PCT 14/328-329]

The State then noted that even though Dr. Maher diagnosed
Hodges as brain impaired, with learning disabilities, and without the
ability to process information, he was able to concoct a story regarding
his cul pability which showed planning and knowledge of causeand effect
on the part of Hodges. Dr. Maher agreed with this assessment. When
questioned r_egardler&g the cold, calculated and premeditated aggravator,
Dr. Maher reiterated that Hodges, based on hisbrainimpairment, would
not be able to act in this manner because this capacity would be
diminished. [PCT 14/334-339]

On redirect, Dr. Maher noted that if the current information had
been availableprior totheoriginal trial, hisexamination of Hodgeswould
have been different. He explained that he would have been able to ask
more specific questions as opposed to general, open ended questions.
He then stated that had he had the extensive background material, he
would haveinformedtheoriginal trial counsel that substantial mitigation
existed and that Hodges should be examined by a neuropsychologist.
[PCT 14/347-348]

H. Dr. Sidney J. Merin
In rebuttal of the testimony of Drs. Maher and Beaver, the State
called Dr. Sidney J. Merin as an expert in neuropsychology and clinical

Elwchol ogy. Hetestified that hewasoriginally involvedinthiscaseafter
odges' suicide attempt prior to sentencing. Hisinitial interview was

11



limited solely to a determination of Hodges competency to proceed to
sentencing. Hewasthen contacted by the Stateto reevaluate Hodgesfor
the purpose of this evidentiary hearing. [PCT Supp. 2/183-184

Dr. Merintestified that there are categoriesof disorders, including
personality and mental disorders. He characterized delusional tendencies
and aﬁwchoss representing a break from reality as a mental disorder.
He then characterized hypochondriasis, depression, hysteria,
compulsions, psychological withdrawal, and agitation as personality
disorders. Dr. Merin then noted that if someone suffers from a
personality disorder, they are not mentally ill, but behaviorally
Inappropriate. They arenotinsane, psychotic, or brain-damaged. Hedid
note that a personality disorder could make someone act in a criminal
fashion. [PCT Supp. 2/194]

Dr. Merin found that Hodges suffers from a dysthymic disorder,
a“fancy word for depression.” He noted that dysthymic disorder and
major depression contain many of the same symptoms. The difference
is that an individual with a dysthymic disorder experiences varying
degrees of depression whereas the individual with major depression is
constantly very depressed. Additionally, henoted that major depression
isarather temporary condition, lasting for aweek or two weeks, whilea
dysthymic disorder is along-term condition. [PCT Supp. 2/207-209]

Dr. Merin then discussed personality disorders or developmental
roblemsthat began very early inlife and pervade the entire personal ity
or many, many, years. He diagnosed Hodges with a personality
disorder “not otherwise specified,” ... “with borderline features.” He
clarified this opinion by statler&g that of the eleven different personality
disorders, none stand out predominantly. [PCT Supp. 2/209-210]

“When questioned regarding the borderline features, Dr. Merin
described an individual suffering from borderline features as someone
who may have felt abandoned as a child, and these characteristics
manifest yearslater. Themanifestation couldincludetheindividual being
antisocial or having difficultieswithinterpersona relationship. Dr. Merin
found these borderline features present in Hodges. He arrived at this
determination b){]the scoresontesting doneon Hodges, including testin
for repression, hysteria, post-traumatic stress, depression, antisoci
personality, social discomfort scale, and low self-esteem. Dr. Merin
summed up these r_esult_seba/ stating that all of Hodges depression
subscalesfall in theimpaired range. [PCT Supp. 2/210-217]

~ Dr. Merin aso administered an 1.Q. test to Hodﬁes. Dr. Merin
arrived at averbal 1.Q. of 82, which places Hodges at the lower end of
the average range, and aperformance|.Q. of 95, which places him well
withintheaverage, for anoveral full-scalel.Q. of 87. Dr. Merindid note
that the differencesbetween histest resultsand those of Dr. Beaver were
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not significant asthey were[ PCR 11/1565] only afew points. Next, Dr.
Merin detailed the results of the tests that both he and Dr. Beaver
administered. He stated that, as in the 1.Q. test results, there were no
S| I;Ig)l %%ng]dlfferenceﬁ between hisor Dr. Beaversscoring. [PCT Supp.

Theonly exception wasthe Hal stead [ Categories] Test. Hestated
that thistest examinesthe cortex and the prefrontal lobe, whichiscritical
for human thought. Dr. Merin noted that Dr. Beaver found that Hodges
fell in the very impaired range with approxi matelg 85 errors, while he
found Hodges merely impaired with 63 errors. Dr. Merin cautioned,
however, that this difference could be the result of Hodges|earning the
test, depression, or lack of motivation. He did state that the fact that
someone performs poorly on the Categories Test does not necessarily
mean that he is brain damaged. [PCT Supp. 2/230-36]

~While alearning disability can result from brain damage, this
disability can also occur because of disinterest in school, poor
instruction and/or frequent moving from school to school. Hethen noted
that the disability could also be a product of depression. Additionally,
he testified that even if someone has alearning disability, this does not
mean they are unable to reason and process information and make
decisions. Returningtotheresultsof thel.Q. testing, Dr. Merintestified
that the 13 point difference between Hodges]' | verbal and performance
1.Q. issignificant. He stated that the probability isvery great that he has
had and continuesto have alanguage-related verbal learning disability.
[PCT Supp. 2/238-40]

Regarding thequestion of frontal |obe, or prefrontal |obe, damage,
Dr. Merindisagreed with the other experts. In hisopinion, Hodges does
not suffer from brain damage in either area and the symptoms of brain
damage described by Dr. M aher and Beaver aremoreaccurately ascribed
to Hodges' learning disability. [PCT Supp. 2/240]

Dr. Merin testified that, with regard to the statutory mitigators,
Hodges had the ability to conform his conduct to the law at the time of
the offense and he had the ability to perform a cold, calculated,
premeditated act within the meaning of the statute. [PCT Supp. 2/248]

l. Henry L. Dee, Ph.D.

_ ‘A [neuropsychol odc[ﬂst] who sat through Dr. Merin’ ssecond clinical
interview of Hodges and the testing done by Dr. Merin's assistant. He
also evaluated Hodges. Essentialy, he agrees with the conclusions
reached by Dr. Beaver and Dr. Maher. Hisdiagnosis of Hodges is (1)
braininjury of unknownetiol O(r:)y, (é) frontal |obe syndromewhich causes
afailure of behavioral control, and (3) major depression recurrent.
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J.  JudgeDanid Perry

Daniel Perry wasco-counsel, responsiblefor penalty phase, during
Hodges' trial. Mr. Perry testified that as sentencing phase counsel, he
wasresponsi blefor investigating and presenting mitigating evidence. Mr.
Perry testified that hisonly independent recollection of the penalty phase
Investigation wasdiscussing thecasewith aninvestigator and askinghim
to investigate Hodges' background. [PCT 15/385, 390]

Mr. Perry then testified that he had reviewed thereports prgpared
by Drs. Beaver and Ball, and the deposition of Dr. Maher. He believes
that the information contained in the documents would constitute
mitigating evidencethat could and woul d have been presented during the
penalty phase of thetrial. [PCT 15/391-94]

“When questioned regarding Hodges demeanor, Mr. Perry
described him as being cooperative, quite, unassuming, maybe a little
depressed. Additionally, Mr. Perry characterized Hodged[] as “not the
smartest person | ever met,” but that he al so did not display any outward
sign of emotional or mental handicaps. [PCT 15/411

On cross-examination, Mr. Perry testified that he hired two mental
health experts to evaluate Hodges, Drs. Maher and Gamache. The
Elurpose of hiring the doctors, according to Mr. Perry, was to evaluate

odges concerning his competency, whether or not there were any
mental health problems, and whether or not there was any mitigation to
present to the jury. [PCT 15/423]

~ Mr. Perry identified thewitnessesthat he had attempted to contact
prior to trial to C?ather facts concerning Hod?:ee_s’ background. These
witnesses included a long-time friend, R% iffle, Hodges parents,
Hodges sisters Karen Sue Tucker and Cathy Pairier, and various
individuals connected to Hodges employment history. Mr. Perry
testified that Riffle indicated that he did not want to get involved and
refused to supply ar_1¥ information; Hodges' parents did attend the tria
with his mother testitying; Karen Sue Tucker indicated that she did not
think she could attend the trial based on fami IIy circumstances; Cathy
Pairier indicated that shewould attend but actual [y never appeared during
thetrial; employersindicated that they could not help, with severa stating
that they could not even remember Hodges. [PCT 15/424 -29]

Returning to the evaluations of Drs. Maher and Gamache, Mr.
Perry testified that either Dr. Maher or Gamache, or both, stated that they
would be of no use to Hodges based on their evaluations and that they
should not belisted aswitnesses. Heal so testified that either Dr. Maher
or Gamacheindicated that “if hetestified, that it m?/ be an aggravatin
factor.” Additionally, Mr. Perry notedthat if either doctor had indicat
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amental illness, hewould have pursued the evidence and presented it to
ajury. Findly, hetestified that It was a strategic decision not to present
Hhsc? Lr%%ntdraé S]eal th experts, based on the statements by the doctors. [PCT
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PRELIMINARY STATEMENT
Statement Regarding Procedur al Bar

Hodges raises a number of claims which are procedurally barred as claims
which could have or should have been raised on direct appeal and are, therefore, not
cognizableinamotion to vacatefiled pursuant to FloridaRule of Criminal Procedure
3.850. Torres-Arboledav. Dugger, 636 So. 2d 1321, 1323 (Fla. 1994); Johnson v.
State, 593 So. 2d 206 (Fla.), cert. denied, 506 U.S. 839 (1992); Raulerson v. State,
420 So. 2d 517 (Fla. 1982); Christopher v. State, 416 So. 2d 450 (Fla. 1982); Alvord
v. State, 396 So. 2d 194 (Fla. 1981); Meeksv. State, 382 So. 2d 673 (Fla. 1980). An
expressfinding by this Court of aprocedural bar isalso important so that any federal

courtsasked to consider thedefendant’ sclaimsin thefuturewill beableto discernthe
parameters of their federal habeasreview. SeeHarrisv. Reed, 489 U.S. 255 (1989);
Wainwright v. Sykes, 433 U.S. 72 (1977).

To counter the procedural bar to some of these issues, Hodges has couched
his claimsin terms of ineffective assistance of counsdl in failing to preserve or raise
those claims. This Court has repeatedly held that issues which could have been,
should have been and/or were raised on direct are procedurally barred in the post-
conviction proceeding and that “ allegations of i neffectiveassi stance of counsel cannot
be used to circumvent the rule that postconviction proceedings cannot serve as a
second appeal.” Thompson v. State, 759 So. 2d 650, 663-64 (Fla. 2000) (quoting,
Teffeteller v. Dugger, 734 So. 2d 1009, 1023 (Fla. 1999)).
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SUMMARY OF THE ARGUMENT

Hodges' first claimisthat penalty phase counsel wasineffectivefor failing to

investigate and present more evidence concerning his deprived childhood and his
mental health. This claim was the subject of the evidentiary hearing below and was
correctly regjected on both the prgudice and deficiency prongs as set forth in
Strickland v. Washington, 466 U.S. 668, 686 (1984).

Hodges' next clamessentially isarepetitionof Claim | and haspreviousy been
addressed in that claim and should be denied. To the extent that Hodges is asserting
atrueclamunder Akev. Oklahoma, 470 U.S. 68 (1985), and isnot simply reasserting

hisineffective assistance of counsel claim, that claim wasalso properly denied by the
lower court.

Hodges next claimsthat the circuit court engaged in an ex-parte communication
andimproperly allowed the Stateto have Hodges eval uated, thereby, denying him due
process and the right to afull and fair hearing. First, there is no improper ex-parte
communication, where, as here, the record shows that the alleged ex-parte
communication was with a member of the judge’ s staff, rather than the judge, the
merits of the case were not discussed and opposing counsel was apprised of the
conversation. Additionally, the trial court correctly permitted the State to have the
defendant examined asthe defendant put hismental state at i ssue and that the request
was made in good faith and not for purposes of delay or confusion.

Hodges' next claimisthat counsel wasineffectivefor failingto present evidence
of hismental statewhich he now claimswould negate hisability to commit murder in
a cold, calculated manner. He has failed to satisfy either prong of Strickland. A

similar claim that evidence of adefendant’ smental state would have negated specific
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intent under Bunney, infra., was recently regjected by this Court in Spencer, infra

Furthermore, Hodges maintained hisinnocence of thecrime. At tria he presented an
aibi defense, claiming that he was home in bed with his wife when the murder
happened. Evenif Bunney authorized the useadiminished capacity defense, it would
beinconsistent withHodges' claim of innocence. And, whiletheinconsistent position
could have been asserted in the penalty phase in opposition to the cold, calculated,
premeditated aggravator, it must be remembered that counsel testified that he
investigated the defendant’ s background and did not have any evidence of mental
incapacity. The claim was properly denied.

Challengestothepropriety of jury instructionsmust be presented at trial andon
direct appeal. Accordingly, thetria court properly foundthisclaimto beprocedurally
barred.

Hodgesal so assertsentitlement torelief pursuant to the United States Supreme
Court’sholding in Apprendi v. New Jersey, 530 U.S. 466 (2000). First, Hodgesdid

not properly preservetheissuefor appellatereview. It wasnot presented to thisCourt
ondirect appeal nor wasit presented to the court bel ow inthe post-conviction motion.
Even if it were properly before this Court, the claim is without merit.

Thelower court correctly denied an evidentiary hearing on several of Hodges
claims that were procedurally barred. A claim of ineffective assistance does not
excusethe procedural bar and apost-conviction motion does serve asasecond appeal

for clams that could have and should have been raised on direct appeal.
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ARGUMENT
|SSUE |

WHETHER THE TRIAL COURT ERRED IN
DENYING HODGES CLAIM THAT PENALTY
PHASE COUNSEL PROVIDED
CONSTITUTIONALLY INEFFECTIVE
ASSISTANCE OF COUNSEL.

Hodges asserts that penalty phase counsel was ineffective for failing to
Investigate and present more evidence concerning his deprived childhood and his
mental health. This claim was the subject of the evidentiary hearing below and was
correctly regjected on both the prgudice and deficiency prongs as set forth in
Strickland v. Washington, 466 U.S. 668, 686 (1984). (PCR 11/1582)

A. Standard of Review

Followingan evidentiary hearing, thisCourt hasheld that “ the performanceand
prejudice prongs are mixed questions of law and fact subject to a de novo review
standard but that the trial court’ sfactual findings are to be given deference.” Porter
v. State, 788 So. 2d 917, 923 (Fla. 2001), citing Stephensv. State, 748 So. 2d 1028,

1034 (Fla. 1999). “So long asits decisions are supported by competent, substantial
evidence, this Court will not substitute its judgment for that of the trial court on
guestionsof fact and, likewise, onthecredibility of thewitnessesand theweight to be
given to the evidence by thetrial court. I1d. Werecognize and honor thetrial court’s
superior vantage point in assessing the credibility of witnessesandin making findings
of fact.” Porter at 923. Accord Brunov. State, 807 So. 2d 55 (Fla. 2001) (Standard

of review for atrial court’s ruling on an ineffectiveness claim is two-pronged: the
appellate court must defer to the trial court’s findings on factual issues, but must

review the court’ s ultimate conclusions on the deficiency and prejudice prongs de
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novo.)

B. Failureto I nvestigate

After reviewing the evidence and the memorandapresented on Hodges' claim
that counsel failed to adequately investigate his background for mitigation purposes,
the lower court made the following findings:

... Mr. Perry wasoneof themost experienced trial lawyersinthe Public
Defender’ sofficeand wasquitefamiliar with theprocess. Atthetime of
trial Mr. Perry was the felony bureau chief in charge of all felony
attorneys and had tried “more than five, lessthan fifteen” capital cases.
He conducted a reasonable investigation and did attemlﬁ)t to present
mltl?_?tmg evidence concerning Hodges' background. The witnesses,
and Hodges personally, failed to provide himwith the information that
was presented during the evidentiary hearing. Therecord also reflects
that during the penalty phase Hodges became uncooperative with
counsel and announced that he would not teﬂ_lgl in his own behalf.
This Court finds that Hodges has failed to satisty the first prong of
Strickland, “that counsel made errors ... so serious that counsel was not
functioning as the ‘counsel’ guaranteed by the Sixth Amendment.”
Counsel can not be faulted for failing to present evidence deliberately
thwarted by an uncooperative defendant, unwilling or absent family
members, and recalcitrant witnesses. See Rutherford v. State, 727 So.
2d 216 (Fla. 1998); Correl v. Dugger, 558 So. 2d 422 (Fla. 1990).
(emphasis added)

(PCR 11/1572-73)

To merit relief on a claim of ineffective assistance of counsel, Hodges must
show not only deficient performance, but also that the deficient performance so
prejudiced his defense that, without the aleged errors, there is a “reasonable
probability that the balance of aggravating and mitigating circumstanceswould have
beendifferent.” Bolender v. Singletary, 16 F.3d 1547, 1556-57 (11th Cir. 1994). See
also Rosev. State, 675 So. 2d 567, 570-71 (Fla. 1996); Hildwin v. Dugger, 654 So.
2d 107, 109 (Fla. 1995). This Court has denied relief in a number of similar cases

where despite a substantial presentation of evidencein mitigation, collateral counsel
assertsthat additional information should have been presented. Sweet v. State, 810

20



So. 2d 854 (Fla. 2002); Brunov. State, 807 So. 2d 55 (Fla. 2001); Robinson v. State,
707 So. 2d 688, 695-697 (Fla. 1998); Breedlovev. State, 692 So. 2d 874 (Fla. 1997).
In Bruno, this Court rejected this claim after stating:

_ . . . Bruno argues that counsel was ineffective in _failiergjg to
investigate and present available mitigation. Thetrial court rejected this
claim [quote omitted] . . . We agree. Thetrial court noted that Bruno’s
failure to cooperate with counsel prevented counsel from initially
obtaining relevant information pertaining to the penalty phase.
Despitethisobstacle, counsel still presented evidence concerning several
ﬁptentlal mitigating circumstances: Bruno’ sextensiveemotional anddrug
istory, Bruno’s drug use at the time of the murder, Dr. Stillman’s
testimony that Bruno had organic brain damage as a result of his drug
use, and testimony that Bruno had attemﬁted suicide and was briefly
hospitalized. This evidence was thoroughly discussed in this Court’s
previous opinion on direct appeal. See Bruno, 574 So. 2d at 82-83.
Counsel’ s performancein thiscase may not have been perfect, but it did
not fall below the required standard. Teffeteller v. Dugger, 734 So.
2d 1009, 1022 n. 14 (Fla.1999) (“[T]he legal standard is reasonably
effective counsel, not perfect or error-free counsel.”). Moreover,
counsel’s performance cannot be considered deficient ssimply because
the evidence presented during the 3.850 hearing may have been more
detailed than the evidence presented at trial, especially in light of the
fact that the substance of both presentations was essentially the same.
Finally, even assuming that counsel’s performance was deficient, we
reewiththetrial court that Bruno hasfailed to satisfy the second prong
of the Strickland test, as Bruno has not established that there is a
reasonable probability that such deficiency affected the sentence.

1d. (emphasis added)

Similarly, in Sweet, this Court held that where the record showed that counsel
had spoken to various potential witnesses concerning mitigation, including Sweet’s
mother, hisgirlfriend, hisgirlfriend’ smother, and hisfoster parents, it wasnot acase
where counsel failed to investigate any available mitigating witnesses.

Trial counsdl, intheinstant case, pursued theinvestigation of mitigationthrough
thedefendant, hisfamily and mental health expertsand presented substantial evidence
on Hodges behalf. In addition to the fact that Hodges himself did not provide
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counsel with theinformation now urged asmitigating, trial counsel al so spoketo many
of the same family members and witnesses who testified at the evidentiary hearing.
Co-counsel for Hodges, Daniel Perry, testified that hewasresponsiblefor investigating
and presenting mitigating evidence in the penalty phase. Herecalled discussing the
case with an investigator and asking him to investigate Hodges' background. (PCT
15/385, 390) He also testified that he hired two mental health experts to evaluate
Hodges, Drs. Maher and Gamache. The purpose of hiring the doctors, according to
Perry, wasto eval uate Hodges concerning his competency, whether or not therewere
any mental health problems, and whether or not therewas any mitigation to present to
thejury. (PCT 15/423) Perry identified thewitnessesthat he had attempted to contact
prior to trial to gather facts concerning Hodges background. These witnesses
included along-timefriend, Ray Riffle, Hodges parents, Hodges' sistersKaren Sue
Tucker and Cathy Pairier, and variousindividual sconnected to Hodges employment
history. Riffleindicated that hedid not want to get involved and refused to supply any
information; Hodges mother testified at the penalty phase; Karen Sue Tucker could
not attend the trial based on family circumstances; Cathy Pairier indicated that she
would attend but actually never appeared during thetrial ; employersindicated that they
could not help, with several stating that they could not even remember Hodges. (PCT
15/424-429) Perry also testified that one or both of the mental health experts, stated
that they would be of no use to Hodges based on their evaluations and that they
should not be listed aswitnesses. One expert indicated “if hetestified, that it may be
an aggravating factor.” (PCT 15/430-431) Additionally, Perry noted that if either
doctor had indicated a mental illness, he would have pursued the evidence and

presentedittoajury. Finaly, hetestified that it wasastrategic decision not to present

22



the mental health experts, based on the statements by the doctors. (PCT 15/432)
Moreover, Dr. Maher conceded that although hereceived background materialsprior
totheinitial interview, hedid not thoroughly review them. Based on thisevaluation,
Dr. Maher reported to trial counsel that he did not find much intheway of mitigating
circumstances. (PCT 13/250-51) The fact that these witnesses now testified to
additional facts or contrary findings, does not establish that counsel failed to
investigate or that he rendered deficient performance.

Moreover, asthisCourt foundin Bruno, whereitisthedefendant’ sownfailure
to cooperatewith counsel that prevented counsel from obtaining relevant information
pertaining to the penalty phase, counsel’s failure to find said evidence does not
congtitute deficient performance. The trial court found, in the instant case, that
Hodges “counsel can not be faulted for failing to present evidence deliberately
thwarted by an uncooperative defendant, unwilling or absent family members, and
recalcitrant witnesses. See Rutherfordv. State, 727 So. 2d 216 (Fla. 1998); Correl v.
Dugger, 558 So. 2d 422 (Fla. 1990).” (PCR 11/1572-73)

Evenif counsdl could befaultedfor failing to obtain said evidence, the prejudice
prong of Strickland has not been established. Hodges now contends that since
collateral counsel presented evidence of extreme mental or emotional disturbance as
well as“ abundant” non-statutory mitigation through family andfriends, prejudice has
been established. The lower court rejected this claim based on areview of all of the
evidence. This Court in Robinson v. State, 707 So. 2d 688, 695-697 (Fla. 1998),

reached asimilar conclusionwhen it rejected the oft-made argument that prejudiceis
established by the presentation of additional evidence.

~ Wedo not agree that the failure to present the testimony of the
friends and family members presented by Breedlove at the
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postconviction hearing meets the prejudice standard. This evidence
addressed essentially two subjects: thealleged beatingsof Breedlove by
his father and his drug addiction. Moreover, we agree with the State’s
response that the presentation of each of these witnesses would have
alowed cross-examination and rebuttal evidence that would have
countered any value Breedlove might have gained from the evidence.
g}ﬂ Valev. State, 581 So. 2d 40, 49 (Fla.1991); Medinav. State, 573

), 2d 293, 298 (Fla.1990) (finding no Ineffectivenessin not presenting
witnesses where they would have opened the door for the State to
explore defendant’ s violent tendencies).

~Even if the trial court had found mitigating circumstances in
additional testimony fromlay witnesses, thethree aggravating factorswe
have previoudy affirmed overwhel m whatever mitigation thetestimony of
Breedlove' s friends and family members could provide. [n.5]

Robinson v. State, 707 So. 2d 688, 695-697 (Fla.

1998)

As previoudly noted, Dr. Maher testified that he did not originaly find any
mitigating evidence. (PCT 13/251) Now, however, after reviewing thenew material
supplied by the family, the neuropsychological testing and the previously supplied
information, hebelievesthat hehadinitially misdiagnosed Hodges. (PCT 14/301) He
stated that, after athorough review of all the information, he was able to ask Hodges
specific concrete questions that reveal ed that Hodges suffers from two disorders; 1)
chronic depressivedisorder, and 2) brain damage. (PCT 14/281, 267) Dr. Maher aso
suggested that Hodges suffers from symptoms of Post Traumatic Stress Disorder.
(PCT 14/298) Upon further questioning, Dr. Maher attributed his new diagnosis of
Hodges to hisfailure to originally evaluate him correctly. (PCT 14/303)

Hodges aso presented Dr. Craig Beaver, an expert in psychology and
neuropsychology from Boise, Idaho. (PCT 13/141) Dr. Beaver initially opined that
when attempting to relate mitigating factors, Hodges may not have beenforthright with
counsel. (PCT 13/161) This reticence is based on the typical close knit family
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structureinthe subculture of rural Appalachia. (PCT 13/156-57) Regarding hisown
initial questioningwith Hodges, Dr. Beaver indicated that thisinterview would not have
been as informative had he not been previously supplied with the background
information on Hodges that was supplied to him by Capital Collateral Relief. (PCT
13/161) Dr. Beaver testified that Hodges' chronic depression combined with his
neuropsychol ogical dysfunction produced anindividual unableto copewiththestress
that Hodges was facing prior to the murder. (PCT 13/184) This combination, Dr.
Beaver claims, was present at the time of the offense, thus possibly qualifying as a
statutory mitigator that Hodges suffered from extreme emotional disturbance. (PCT
13/188) Dr. Beaver was less certain concerning Hodges' ability to conform his
conduct to the requirements of law as a statutory mitigator. He noted that he did not
have enough data to substantiate this mitigator, in part because Hodges denies
committing the murder. (PCT 13/189)

In rebuttal of the testimony of Drs. Maher and Beaver, the State called Dr.
Sidney J. Merin asan expert in neuropsychology and clinical psychology. Hetestified
that he was originally involved in this case after Hodges suicide attempt prior to
sentencing. Hisinitia interview was limited solely to a determination of Hodges
competency to proceed to sentencing. (PCT Supp. 2/183) He was then contacted
by the State to reevaluate Hodges for the purpose of this evidentiary hearing. (PCT
Supp. 2/184) Regarding the question of brain damage, Dr. Merin disagreed with the
other experts. In hisopinion, Hodgesdoesnot suffer from brain damagein either area
and the symptoms of brain damage described by Dr. Maher and Beaver are more
accurately ascribed to Hodges' learning disability. (PCT Supp. 2/240) Dr. Merin
concluded that, with regard to the statutory mitigators, Hodges had the ability to
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conform his conduct to the law at the time of the offense and he had the ability to
perform acold, calculated, premeditated act within the meaning of the statute. (PCT
Supp. 2/248)

The trial court found two aggravating circumstances: 1) cold, calculated and
premeditated, and 2) heinous, atrociousor cruel. (TR 7/907) In mitigation the court
considered Hodges family members testimony concerning his character and
dedication to hisfamily relationships, including hisloyalty to hiswife and theloving
relationship with hisstepson. (TR 7/798, 907-908). After consideringall of thefacts
and circumstances, the lower court found:

Considering the circumstances of this murder, it ishi <9;th unli keI%/ that
either of the statutory mental health mitigators, § 21.14_1?16)( ),(f),
Florida Statute (19873/, would have been found to exist by either ajury
or a trial judge. And while it is true the non-statutory mitigating
circumstances are compelling, it cannot reasonably be said that they
would probably have produced adifferent recommendation or sentence
in light of the two statutory aggravating factors found to exist. _

~ ThisCourt would notethat if, in order to obtain another sentencing
hearing, Hodges merely had to show that there existed mltlc(]ijatl ng
evidence that was not presented to the jury or the judge, he could meet
such aburden. But that is not the quantum of proof required. Hodges
hasfailed to demonstrate that Daniel Perry “made errors so serious that
counsel was not functioning as ‘counsel’ guaranteed by the Sixth
Amendment”. Hodges has failed to show that Daniel Perrg’s
“performancefell bel ow an objective standard of reasonablenessand, but
for counsel’ serrors, thereisareasonabl e probability that theresult of the
proceeding would have been different.”  Strickland.

(PCR 11/1581-82)
Moreover, with regard to Hodges' assertion that certain testimony would have
precluded thefinding of the cold, cal culated and premeditated aggravating factor, the

lower court noted:

Thefactssurrounding themurder beliethedefense contention that
Hodgesisincapableof thisaggravator. When Hodges' effortstotalk the
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victim out of testifying against him in the indecent exposure charge
proved fruitless, hemadeadecisiontokill her. Heknew thevictimwent
to work alone very early in the morning. He went to her place of work
before she got there and conceal ed himself and histruck from her sight.
After he ambushed her he returned home and exchanged the murder
weapon with an identical rifle owned by his stepson. When the police
asked for hisrifle for ballistic testing, he gave them the stepson’srifle
which, of course, proved not to be the rifle from which the fata
projectileswerefired. When interrogated by the police, he provided an
alibi and got hiswifeand stepson to corroborateit. Thecoverupworked
for over ayear and Aorqbably would haveworked indefinitely had not the
stepson and wife decided to go to the police and tell the truth. These
facts,a‘oresented to the jury at trial, belie the present opinion of certain
mental health professional sthat Hodgesisincapable of acold, calculated
and premeditated murder. Thefactsspeak for themsel vesand denounce
theoriesincompatible with established fact, albeit that such theoriesare
cloaked in the mantle of “expert opinion”.

It is not the Court’s intention to denigrate the testimony of the
mental health professionalswhotestified, nor doesthe court quarrel with
thevalidity of their empirical findingsregarding Hodges' mental health.
Certain opinions, however, alleging Hodges' inability to carry out this
murder do not seemto befi rml¥ grounded and areincompatiblewiththe
facts of the case. No reasonable jury could be expected to subscribe to
such an untenable argument, flying, as it does, in the face of the facts.
Hence, Hodges has failed to show that he was prejudiced by his
counsel’s failure to advance it.

(PCR 11/1578-79)

Following an evidentiary hearing, thisCourt hasheld that “ the performance and

prejudice prongs are mixed questions of law and fact subject to a de novo review
standard but that the trial court’ sfactual findings are to be given deference.” Porter
v. State, 788 So. 2d 917, 923 (Fla. 2001). After giving deference to the factual
findings of thetrial court and independently reviewing the court’ slegal conclusions,
this Court should affirm thetrial court’sdenial of Hodges' claim that his guilt phase

counsel deprived him of the constitutional right to effective assistance of counsel.

Asay v. State, 769 So. 2d 974, 985 (Fla. 2000).

C. Cumulative Review
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Finaly, Hodges asserts that the denial of his claim of ineffective assistance of
penalty phase counsel must bereversedinlight of other asserted errorsconsidered and
rejected by this Court on direct appeal. These clams include 1) improper closing
argument and 2) vague cold, calculated and premeditated instruction.

This Court denied relief on direct appeal to Hodges' claim concerning the
closing argument, finding the comments barred and harmless. Hodgesv. State, 595
S0. 2d 929, 934 (Fla. 1992) (“Hodgesdid not object to the prosecutor’ sargument and

on the circumstances of his case we find the argument harmless error”). This Court
had previously regj ected achallengeto thissameargument in Jacksonv. State, 522 So.
2d 802 (Fla. 1988), holding that evenif an objection had been rai sed to the comments,

the challenged argument was not so outrageous as to taint the validity of the jury’s
recommendation. Quoting Bertolotti v. State, 476 So. 2d 130, 134 (Fla. 1985), this
Court noted in Jackson:

“In thepenalty phase of amurder trial, resulting in arecommendation of
which Is advisory only, prosecutorial misconduct must be egregious
indeed to warrant our vacating the sentence and remanding for a new
penalty-phase trial.”

Jackson, at 809.

Further, it should be noted that Hodges challenge on direct appeal to the
prosecutor’ s argument was based on a claim that it was an improper victim impact
argument under Booth v. Maryland, 482 U.S. 496 (1987) and South Carolinav.
Gathers, 490 U.S. 805 (1989). InPaynev. Tennessee, 501 U.S. 808 (1991), the Court

receded from holdings in Booth and Gathers, that victim impact evidence was
inadmissible in capital sentencing proceedings. Payne, 501 U.S. at 830 n. 2. “The

only part of Booth that Payne did not overrule was that ‘the admission of avictim’'s
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family members' characterizations and opinions about the crime, the defendant, and
the appropriate sentence violates the Eighth Amendment.”” See Farinav. State, 680
S0. 2d 392, 399 (Fla. 1996). That aspect of Booth wasnot at issuein theinstant case.

Moreover, this Court has not only repeatedly found this argument to be
harmless in the context of thisand other cases, this Court has also rejected the same
argument madein the context of an ineffective assistance of counsel claim. Brownv.
State, 755 So. 2d 616, 623 (Fla. 2000) (rejecting claim that argument resulted in
prejudicewhich meetsthe prejudice prong of Strickland.) Seealso Andersonv. State,
27 Fla. L. Weekly S580 (Fla. June 13, 2002).

With regard to the instruction, this Court said, “[W] e now hold that the

sufficiency of thecold, cal culatedinstruction hasnot been preservedfor review. Even
if this issue were cognizable, we would not agree with Hodges that he should be
resentenced. Thereisamplesupportintherecordfor findingthecold, calculated, and
premeditated aggravator. Any error intheinstruction, if any existed, therefore, was
harmless and would not have affected the jury’s recommendation or the judge’'s
sentence.” Hodgesv. State, 619 So. 2d 272, 273 (Fla. 1993).

Even considering the above two challenges which have already been found
harmless, these two additional assertions of error merely go to the prejudice prong.
In order to obtain relief, Hodges must show that counsel’s performance was both
deficientand prejudicial. Stricklandv. Washington, 466 U.S. at 687; Atwater v. State,
788 S0. 2d 223, 229 (Fla. 2001). None of the casesrelied upon by Hodgesin support

of thisclaim, granted relief on aclaim of ineffectiveassistance of counsel without first
finding deficient performance. Statev. Gunsby, 670 So. 2d 920 (Fla. 1996)(reversal

based on counsel’ sdeficient performance combined with Brady violation); Derden v.
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McNeel, 938 F.2d 605 (5th Cir. 1991), rev’d en banc, 978 F.2d 1453, 1454 (5th Cir.
1992) (reversing panel decision granting habeasrelief based on conduct of trial judge
and prosecutor); Blanco v. Singletary, 943 F.2d 1477 (11th Cir. 1991) (finding the

performance of defense counsel with regard to the sentencing proceedings was
objectively deficient in anumber of ways); and Jonesv. State, 569 So. 2d 1234 (Fla.
1990)

(direct appeal reversal based on cumulativetrial procedural errors.) Hodgesdid not

present any evidence in support of thisclaim. Asthetria court, in theinstant case,
found that counsel’ sperformancewasnot deficient, relief cannot be predicated solely

on aclaim of prejudice.
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|SSUE |1

WHETHER THE TRIAL COURT ERRED IN
DENYING HODGES CLAIM THAT HE WAS
DENIED COMPETENT ASSISTANCE FROM A
MENTAL HEALTH EXPERT UNDER AKE V.
OKLAHOMA.

Hodges' next clamessentially isarepetitionof Claim | and haspreviously been
addressed in that claim and should be denied. To the extent that Hodges is asserting
atrueclamunder Akev. Oklahoma, 470 U.S. 68 (1985), andisnot simply reasserting

hisineffective assistance of counsel claim, that claimisprocedurally barred.? Moore
v. State, 27 Fla. L. Weekly S186, n.4 (Fla. March 7, 2002) (affirming summary denial
of an Ake claim in apost-conviction motion because Ake claims should beraised on
direct appeal andtherefore, are procedurally barred in post-conviction litigation). To
the extent Hodges is attempting to avoid the procedural bar by improperly wrapping
anineffectiveass stanceof counsel claimaroundthe Akeclaim, thelower court found:

In his second claim, Hodges contends that counsel failed to obtain
adequate mental health expert assistance. Y et therecord reflectsthat Mr.
Petty obtained the services of a pwchol_gglst_ and a psychiatrist, Dr.
Gamacheand Dr. Maher. They _vveresugpll withwhatever background
information Mr. Perry had available. Both examined Hodges and both
reported to Mr. Perry that there was nothi n%, from a menta health
perspective, which would assist the defense. Dr. Gamache went so far
asto caution against listing him as awitness because his findings could
beviewed asaggravaner;? factors. Mr. Perry testified that hisdecision not
to call either mental health professional at trial was astrategic decision.
Rutherford, 727 So. 2d at 223.

In hispretrial examination, Dr. Maher found that Hodges él; was
competent to 1Joroceed, (2) was sane at the time of the offense, (3) was
not sufferi ng rom any brainillness, (eéc? en_g?%ed inirresponsible use of
acohol, and (5) had an impoverished childhood. At the evidentiary
hearing, after reviewing the background information gathered by Capital
Collateral Relief, Dr. Maher’s opinion changed considerably. He now
thinks Hodges suffers from (1) a chronic depressive disorder of long-

2 Procedurally barred clains are reviewed de novo. Questions of
fact are reviewed by the conpetent, substantial evidence
st andar d.
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standing duration, (2) significant brain damageto thefrontal lobeswhich
adversaly affect his verbal skills, (3) a pattern of impoverishment and
abuse, and (4) post traumatic stress disorder. Dr. Maher attributes his
misdiagnosisto lack of backgroundinformation. Heisnow inaposition
to testify that the capital felony was committed while Hodgeswas under
theinfluence of extrememental or emotional disturbance. (SinceHodges
has vehemently and consi stently denied committing the murder, thiscourt
must conclude that Dr. Maher believes Hodges to be perpetually under
the influence of extreme mental or emotional disturbance.) o
Hodges attempts to circumvent the issue of Mr. Perry obtaining

the services of prior mental health by claiming that had counsel been
effectivein investigating his prior history, the doctors would have been
ableto utilize that information in their assessment of Hodges. Thusthe
original examinations were inadequate. _ _

~ TheCourt findsthat Hodges hasfailed to satisfy thefirst prongSOf
Strickland.  See State v. Sireci, 502 So. 2d 1221, 1223 (Fla. 1987)
(holdingthat counsel can not bedeemed ineffectivefor smply rel g/égg on
what may have been|essthan complete p?/c_hl atricevaluations); Seeaso
Dugger. Testimony from the doctors during the evidentiary hearing
revealed that Hodges suffers from depression, athough the opinions
differ onthelevel of severity. Theexpertsal so did not agree on whether
or not Hodges suffered from brain damage. Additionally, the Court finds
that any inadequacy intheinitial mental examinationswastheresult of an
uncooperative defendant and recal citrant witness and not attributableto
trial counsel. Rutherford at 225. A new sentencing hearing is not
mandated ssimply because reasonable experts disagree about Hodges
mental condition.

(PCR 11/1573-1575)

Akerequiresthat adefendant have accessto a® competent psychiatrist who will

conduct an appropriate examination and assist in evaluation, preparation, and
presentation of the defense.” 470 U.S. at 83. Hodges was afforded such assistance.
While the defense experts who testified at the evidentiary hearing changed their
diagnosesfromthetimeof trial, the changewasaresult of information being received
that was not given to them or defense counsel by the defendant or his family. No
constitutional deficiency wasshownintheir examinations, nor hasHodges shown any
deficiency on the part of counsel in hiring or providing information to these experts.

Hodges' experts performed al the essential tasks required by Ake, and Hodges has
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not shown any violation. See Johnson v. State, 769 So. 2d 990, 1005 (Fla. 2000).
This claim should be denied as barred.
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ISSUE |11
WHETHER THE CIRCUIT COURT DENIED

HODGES DUE PROCESS AND THE RIGHT TO A
FULL AND FAIR HEARING.

A.  Whether theCircuit Court Violated Hodges Due ProcessRight toa Full
and Fair Hearing and His nght to an Impartial Jud%te When Judge
Maloney’sClerk ngag#ed in a Communication with the State Regar ding
the Scheduling of a Hutf Hearing.

Hodges next clam is that Judge Maloney engaged in an ex- parte
communication with the State and should have granted the defense M otion to Recuse.
Thisclaimwas presented to thisCourt viaaPetition for Writ of Prohibitionwhichwas
denied by thisCourt on January 5, 2000 after ordering and receiving aresponseby the
State. See, Hodgesv. Florida, Florida Supreme Court Case No. 96,774. (Attached

asExhibitsA-D) The Staterecognizes, however, that sincethedenial did not say with
prejudice, it does not constitute aruling on the merits. Barwick v. State, 660 So. 2d
685, 691 (Fla. 1995). ThisCourt has held that the standard of review for achallenge

to atria court’ sruling on amotion to disqualify is abuse of discretion. Arbelaez v.
State, 775 So. 2d 909, 916 (Fla. 2000) (finding that the judge had not “abused her
discretion indenying Arbelaez’ smotionto disqualify”). Federal courtsalsoreview a
judge’ s decision not to recuse him- or herself for abuse of discretion. United States
v. Bailey, 175F.3d 966, 968 (11th Cir. 1999); United Statesv. Bremers, 195 F.3d 221,
226 (5th Cir. 1999). For the following reasons, the State urges this Court to once

again deny relief on thisclaim.
Facts
The following facts are as set forth in the defendant’ s Motion to Disqualify:
On September 9, 1999, Mr. Hodges' counsel received a message to
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contact Judge Maloney’ s staff attorney. Mr. Hodges' counsel spoke to

Judge Maloney’ s staff attorney about scheduli ng aHuff hearing in Mr.

Hodges case. Thereafter on Gé'éptember 22,1999, Mr. Hodges' counsel

received two tel ephone messages from Assistant State Attorney Sharon

Vollrath. One of the messages indicated that the call was urgent and

regarded “the proposed order” in the Hodges case. On September 22,

1999, Ms. Vollrath informed Mr. Hodges counsel that she had

discussed the case with the Court’ sstaff attorney, and that asaresult the

Court had changgd the December 2, 1999, hearing from aHuff hearing

(to be held in Polk County) to an evidentiary hearing (to be held in

Hillsborough County). Ms. Vallrath also indicated that the Court has

requested that the parties write a proposed order outlining Judge

Padgett’ sruli nﬁ_s from the Huff hearing or perhaps prepare an order for

Judge Padgett himself to sign.

(PCR 4/701-03)

After Hodges Motion to Disqualify urging that an improper ex-parte
communicationwasdenied, (PCR 4/721), awrit wasthenfiledinthisCourt. (Exhibit
A) On October 29, 1999, this Court ordered aresponse from the State. (Exhibit B)
The Writ was denied on January 5, 2000 and the case proceeded to an evidentiary
hearing. (Exhibit D)

Argument

Based on hisallegation that the ASA’ s communication with the staff attorney
constituted an ex-parte communication resulting in a“ reasonablefear that hewill not
receiveafair hearing before Judge Maloney,” Hodges urgesthat hewas denied afull
and fair hearing and due process by the circuit court’ s actions. (Brief of Appellant,
page 64) Neither position is supported by the record nor the law.

Thereisnoimproper ex-parte communication, where, ashere, therecord shows
that the all eged ex-parte communication waswithamember of thejudge’ sstaff, rather
than the judge, the merits of the case were not discussed and opposing counsel was

apprised of the conversation. See, Lebron v. State, 799 So. 2d 997, 1019 (Fla. 2001)

(no improper ex-parte communication where communication pertained to the
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scheduling of ahearing on the defendant’ smotionfor acontinuance); Diaz v. Dugger,
719 So. 2d 865, 867-68 (Fla. 1998) (denial of claim that trial court entered into anex

parte communication where the telephonic communications with both parties were
conducted by the judicial assistant, not the judge and the communications with the
parties were nearly ssmultaneous); Scott v. State, 717 So. 2d 908, 911 (Fla. 1998)

(finding no error wherejudge called for the hearing to be continued on the court’ snext
available date and thiswas communi cated to both CCR and the assi stant state attorney
by thejudicial assistant); Barwick v. State, 660 So. 2d 685, 692 (Fla. 1995) (no ex-
parte communication where assistant state attorney merely requested a hearing);
Swafford v. State, 636 So. 2d 1309, 1310-11 (Fla. 1994) (motion legally insufficient

where the communication was between the judge’ s staff and the assistant attorney
generd, that they did not discuss the merits and that CCR was notified of the request
to prepare the order).

In theinstant case, the only communication being challenged was between the
ASA and the judge’ s staff attorney. The discussion concerned only the status of the
case, the merits of the case were not discussed and opposing counsel was promptly
notified of the conversation.

Finaly, Hodges alleged fear that he would not (and did not) receive a fair
hearing before Judge Maloney isnot reasonable. He does not assert any action onthe
part of thejudge that would suggest he was denied afull and fair hearing; he does not
point to any denial of the opportunity to present evidencein support of hisclaim nor
any ruling that would suggest Judge Maloney was truly biased in any way.
Accordingly, themotionto disqualify waslegally insufficient and appellant hasfailed
to establish that the trial court abused its discretion in denying the motion.
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B.  Whether the Circuit Judge Erred When It Granted the State Access to
Hodgesin Order to Conduct a Mental Health Evaluation.

Hodges next asserts the trial court erred in allowing the State to have its own
mental health expert examine the defendant prior to the evidentiary hearing.® He
contends that it was a violation of discovery rules and that it rewarded the State for
improper dilatory tactics. He aso contends that the testimony of the State' s expert
should have been limited totheissueof hisclaimof brainimpairment. Itisthe State's
position that the trial court correctly permitted the State to have the defendant
examined asthe defendant put hismental state at i ssue and that the request was made
in good faith and not for purposes of delay or confusion.

In State v. Lewis, 656 So. 2d 1248, 1250 (Fla. 1994), this Court reviewed the

issue of discovery in the post-conviction process and approved the holding in Davis
v. State, 624 So. 2d 282 (Fla. 3d DCA 1993) providing that on “motion setting forth
good reason, court may allow limited discovery in proceeding for postconvictionrelief
into matterswhich arerelevant and material, and where discovery is permitted, court
may placelimitationson sourcesand scope.” Generally, thisCourt hasheldthat atria
court has broad discretion in determining whether adiscovery violation occurred, in
handling any violation, andindetermining the proper remedy. Pender v. State, 700 So.
2d 664, 667 (Fla. 1997) (“whereatrial court rulesthat no discovery violation occurred,

thereviewing court must first determinewhether thetrial court abused itsdiscretion”);
Statev. Tascarella, 580 So. 2d 154, 157 (Fla. 1991) (explaining that aruling onwhether

adiscovery violation callsfor the exclusion of testimony is discretionary and should

not be disturbed on appeal unless an abuse is clearly shown). Thus, the standard of

3 As appellant notes, this claimwas also presented to this Court
by interlocutory appeal and relief was denied. (PCR 8/1271)
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review is abuse of discretion and it isthe State’ s position that no abuse of discretion

has been shown.
Pursuant totheholdinginDillbeck v. State, 643 So. 2d 1027, 1031 (Fla. 1994),
cert. denied, 514 U.S. 1022 (1995), the State sought and received permissionfromthe

trial court to have the defendant examined by the State’s mental health expert. In

Dillbeck, this Court stated:

We notethat Dillbeck planned to, and ultimately did, present extensive
mitigating evidence in the penalty phase through defense mental health
expertswho had interviewed him. Under these circumstances, we cannot
say that thetrial court abuseditsdiscretioninstrivingtolevel theplayin
field by ordering Dillbeck to submit to aprepenalty phaseinterview wit
the State’ s expert. See Burns. No truly objective tribunal can compel
onesidein alegal bout to abide by the Marquis of Queensberry’srules,
while the other fights ungloved.

Dillbeck, 643 So.2d at 1031.

The rule articulated in Dillbeck is one of fundamental fairness. Where the
defense hashad itsown experts examinethe defendant and planson introducing their
testimony in court, the State may be granted limited access to a defendant for an
examination so that it may fairly rebut such testimony.

Apparently, Hodges has no quarrel with the concept that the State may have
their own expertseval uate the defendant when he putshismental health at issue. The
claim of error rests on the contention that the State purposely delayed requesting an
evaluation of the defendant and that it waserror for the court to grant thisrequest and
to not limit the testimony of the expert as a sanction.

While Hodgesassertsthat therequest waslate, thereisnothingintherecord that
supportsthisclaim. The State filed amotion to disclose witnesslist on April 1, 1999

asserting the need to know which experts the defendant anticipated calling at an
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evidentiary hearing. (PCR Supp. 1/15-16) Atahearing onthe motion, Hodgesnoted
that the list was previously ordered to be filed fourteen days prior to the evidentiary
hearing which was as yet unscheduled. (PCT 16/607) The evidentiary hearing was
scheduled for June 14th, 1999 and Hodges' counsel toldthe ASA SharonVollraththat
she would provide her awitness list by the 14th of June. (PCT 16/610) It does not
appear that the court ordered or that Hodges' counsel requested areciprocal list from
the State. The witnesslist was served on June 14, 1999. (PCR Supp. 1/32-33) On
June 21, 1999, Judge Padgett, sua sponte, recused himself from presiding over
Hodges' case and the case was reassigned to Judge Maloney. (PCT 16/615) Shortly
thereafter, counsel for Hodges accused Judge Maloney of an improper ex-parte
communication withthe State and filed aPetition for Writ of ProhibitioninthisCourt
after aMotion to Recuse was denied.

TheWritwasdenied on January 5, 2000. (ExhibitD) Atthat timeHodgesalso
filed aMotion to Compel the production of certain public records. (PCR 4/778-90)
Thismotion wasresolvedin March, 2000. (PCR 5/844-64) Hodgesthen sought and
obtained acontinuance of theevidentiary hearing scheduled for May 4-5, 2000 dueto
loss of counsel and the assignment of new counsel. (PCR 5/834-43) Theevidentiary
hearing was then scheduled for November 2-3, 2000.

On October 19, 2000, in preparation for theevidentiary hearing, Assistant State
Attorney Sharon Vollrath filed aMotion to Take Depositions of Defense Witnesses.
(PCR 5/890-92) The motion noted that in response to the State's Demand for
Discovery, the State had received the Defendant’ s Second Amended WitnessList by
fax on October 12, 2000. The list included six experts, but did not include expert
reports or Curriculum Vitae. (PCR 5/890)
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On October 26, 2000, ASA Vollrath deposed defense witness Dr. Michael
Maher. Dr. Maher told the prosecutor that he had not prepared areport, but that he
had examined Hodges and determined that Hodges had brain damage. On October
26, 2000, ASA Voallrath received copies of thereport of defense witness Dr. Richard
Bal. Dr. Ball was deposed by the State on October 27, 2000. Dr. Ball stated that
Hodges suffersfrom amental impairment dueto toxic conditionsencountered during
his childhood. (PCT 12/19-20) Based on thisinformation, the State filed aMotion
for Order Granting Access to Defendant to Conduct Mental Health Examination on
October 31, 2000. (PCR 5/895-99)

Attheoutset of theevidentiary hearing, counsel for Hodges, LindaM cDermott,
put on the record the fact that a telephonic hearing had been held on the motion on
November 1, 2000. (PCT 12/7) She made an ore tenus motion for rehearing and a
request for a stay pending an emergency interlocutory appeal. (PCT 12/12) She
argued that Dillbeck had not been extended to post-conviction proceedings, that the
burden rests on the defendant in post-conviction and that the timing of the motion
prejudiced the defendant because it gave the State and unfair tactical advantage and
deprived them of timeto prepare. (PCT 12/8-10) The State responded that despite
the claim that it was on notice of the nature of the mental health experts' testimony,
nowhereinthemotion did they talk about thetype of physical brain damageoccurring
from toxic chemicals. Once this information was discovered, the State proceeded
immediately to discovery. (PCT 12/20) The Statefurther argued therewasno unfair
advantageby having Dr. Merin’ stestimony giventhefact the Statedid not know what
his testimony would be and that both parties would have time to depose him the

following week before hetestified and that they would have exactly the same amount
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of time asthe Stateto prepare for thetestimony. (PCT 12/20-21) Upon granting the
motion, thetrial court had noted that good cause had been shown and that any burden
placed on the defendant was minimal. (PCR 5/902) After hearing argument on the
rehearing the Motion for Rehearing was also denied. (PCT 12/22) The court also
denied aMotionto Stay. (PCT 12/23) Thehearingwasthen held on November 2 and
3, 2000 and was compl eted on January 29, 2001 with the testimony of State expert,
Dr. Merin. (PCT Supp. 2/161-294)

Even if Hodges could establish that the trial court abused its discretion in
permitting the State to obtain its own evaluation of the defendant, there has been no
showing that the State in any way violated a discovery order or rule. Hodges
complaint ismerely that the request was made shortly beforethe hearing. Thisisnot
adiscovery violation. Moreover, even when the State violates a discovery rule, the
trial court hasdiscretion to determinewhether thealleged violation resulted inharm or
prejudice to defendant. “‘Procedural prejudice,’ as used in the context of a
Richardson violation, results when there is ‘a reasonable possibility that the
defendant’ strial preparation or strategy would have been materially different had the
violation not occurred.” [State v. Schopp, 653 So. 2d 1016, 1020-21 (Fla. 1995)]”
Reese v. State, 694 So. 2d 678, 683 (Fla. 1997). While Hodges makes a general
allegation that he was prejudiced by the late request because the State was rewarded

by having to spend time before the hearing taking depositions and the State was
allowed to present Dr. Merin’ stestimony in January, 2001, the reverse of that isthat
it gave him the additional time to prepare for the testimony.

Furthermore, therewasno order that the State viol ated intaking depositionsthe
month before the hearing appeared to finally be going forward after years of delay at
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the hand of Hodges and as aresult of the change of counsel and the presiding circuit
judge. Therewasno discovery violation and no evidence that the defendant’ s ability
to prepare for the hearing was compromised. Accordingly, Hodgesis not entitled to

relief on this clam.
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|ISSUE |V

WHETHER THE LOWER COURT ERRED IN
DENYING THE CLAIM THAT TRIAL COUNSEL
RENDERED INEFFECTIVE ASSISTANCE
DURING THE GUILT AND PENALTY PHASE OF
HODGES TRIAL BY FAILING TO PRESENT
EVIDENCETHAT HODGES MENTAL CAPACITY
DID NOT ALLOW HIM THE ABILITY TO
COMMIT MURDER IN A COLD, CALCULATED
AND PREMEDITATED MANNER.

Hodges' next claimisthat counsel wasineffectivefor faillingto present evidence

of hismental statewhich he now claimswould negate hisability to commit murder in

acold, calculated manner. He clams that under Bunney v. State, 603 So. 2d 1270

(Fla. 1992) he hasadefenseto the specific intent element of the crime which should

have been presented.

With regard to this claim, the lower court made the following findings:

Thefactssurrounding themurder beliethe defense contention that
Hodgesisincapableof thisaggravator. When Hodges' effortstotak the
victim out of testifying against him in the indecent exposure charge
proved fruitless, hemadeadecisiontokill her. Heknew thevictimwent
to work alone very early in the morning. He went to her place of work
before she got there and conceal ed himself and histruck from her sight.
After he ambushed her he returned home and exchanged the murder
weapon with an identical rifle owned by his stepson. When the police
asked for hisrifle for ballistic testing, he gave them the stepson’srifle
which, of course, proved not to be the rifle from which the fatal
projectileswerefired. When interrogated by the police, he provided an
alibi and got hiswifeand stepson to corroborateit. Thecoverupworked
for over ayear and probably would haveworked indefinitely had not the
stepson and wife decided to go to the police and tell the truth. These
facts, a&aresented to the jury at trial, belie the present opinion of certain
mental heal th professionalsthat Hodgesisincapabl e of acold, calcul ated
and premeditated murder. Thefactsspeak for themsel vesand denounce
theoriesincompatible with established fact, albeit that such theoriesare
cloaked in the mantle of “expert opinion”. _

It is not the Court’s intention to denigrate the testimony of the
mental health professionalswhotestified, nor doesthe court quarrel with
thevalidity of their empirical findingsregarding Hodges' mental health.
Certain opinions, however, alleging Hodges' inability to carry out this
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murder do not seemto befi rml¥ grounded and areincompatiblewiththe
facts of the case. No reasonable jury could be expected to subscribe to
such an untenable argument, flying, as it does, in the face of the facts.
Hence, Hodges has failed to show that he was prejudiced by his
counsel’s failure to advance it.

(PCR 11/1578-79)

Hodges argues that these findings are clearly erroneous and without merit.
Whether counsel wasineffectiveunder Strickland v. Washington, 466 U.S. 668 (1984),
isreviewed de novo. Stephensv. State, 748 So. 2d 1028 (Fla. 1999) (requiring de
novo review of ineffective assistance of counsdl); Simsv. State, 754 So. 2d 657, 670

(Fla. 2000). Both prongs of the Strickland test, i.e., deficient performance and
prejudice, present mixed questionsof law and fact reviewed denovo on appeal. Cade
v.Haley, 222 F.3d 1298, 1302 (11th Cir. 2000) (stating that, although adistrict court’s
ultimate conclusions asto deficient performance and prejudice are subject to plenary
review, the underlying findings of fact are subject only to clear error review, citing
Byrd v. Hasty, 142 F.3d 1395, 1396 (11th Cir. 1998); Strickland, 466 U.S. at 698

(observing that both the performance and prejudice componentsof theineffectiveness

inquiry are mixed questions of law and fact). Thereviewing court should uphold the
lower court’s factual findings as long as it is supported by competent, substantial
evidencein therecord. Way v. State, 760 So. 2d 903 (Fla. 2000). The lower court
thoroughly addressed the testimony and assessed it in light of the evidence adduced
at trial. Hisfindings are clearly supported by the record and should be affirmed.

Asto the legal position that this evidence would have negated specific intent,
thispositioniserroneousinfactandlaw. A similar claimwasrecently rgjected by this
Court in Spencer v. State, 27 Fla. L. Weekly S323 (Fla. April 11, 2002), wherein this
Court held:
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[W]econcludethat the evidence of Spencer’ s*“dissociative state”
would not have been admissible during the guilt phase of the trial.
“[E]vidence of most mental conditions is simply too misleading to be

lowed in the guilt phase.” Dillbeck v. State, 643 So.2d 1027, 1029
(Fla1994). While evidence of voluntary intoxication and of other
commonly understood conditions that are beyond one's control, such
asepilepsy, areadmissiblein casesinvolving specific intent, seeid.; see
alsoBunney v. State, 603 So. 2d 1270 (Fla.1992); Gurganusv. State, 451
So.2d817,822-23 (Fla.1984) (“When specificintent isan element of the
crimecharged, evidence of voluntary intoxication ... isrelevant.”), there
arelimitations re%ardl ng theadmissibility of evidence of mental disease
or defect within the defense of voluntary intoxication. SeeStatev. Bias,
653 So. 2d 380, 382-83 (Fla.1995). AsthisCourt explained in Bias, such
limitations are required “to ensure that the defense of voluntary
intoxication isnot utilized asalabel for what inreality isadefense based
upon the doctrine of diminished capacity.” 1d. Further, “[w]e continue
to adhere to the rule that expert evidence of diminished capacity is
inadmissibleontheissueof mensrea.” 1d. Thus, weagreewith thelower
court that counsel’s failure to present this evidence did not constitute
dlef_l cient performance and we affirm the lower court’s denial of this
claim.

Spencer v. State, 27 Fla. L. Weekly S323 (Fla. April 11, 2002)

Nothing inthetestimony presented at theevidentiary hearing mandatesafinding

that “‘counsel made errors so serious that counsel was not functioning as the
‘counsel’ guaranteed the defendant by the Sixth Amendment.” Strickland, 466 U.S.
at 687, 104 S.Ct. 2052; see also Cherry v. State, 659 So. 2d 1069, 1072 (Fla. 1995).”
Spencer v. State, 27 Fla. L. Weekly S323 (Fla. April 11, 2002). Hodges maintained

hisinnocenceof thecrime. Attrial hepresented an alibi defense, claiming that hewas
home in bed with his wife when the murder happened. (T 5/606) Even if Bunney
authorized the use a diminished capacity defense, it would be inconsistent with
Hodges' claim of innocence. And, while the inconsistent position could have been
asserted in the penalty phase in opposition to the cold, calculated, premeditated
aggravator, it must be remembered that counsel testified that he investigated the

defendant’ s background and did not have any evidence of mental incapacity. Trial
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counsel testified that he hired Dr. Gamache and Dr. Maher to evaluate Hodges and to
determineif therewasanything mitigating to present to thejury regarding their mental
health. (PCT 15/423) Both expertstold himtheir testimony would not beto Hodges
advantage. (PCT 15/430) Judge Perry testified that if either had told him there was
evidence of mental illnesshewould have pursuedit. (PCT 15/430-32) Hed sotestified
that he tried to research the defendant’s family background but that the family
members were not cooperative with the defense. (PCT 15/424) He described the
extensiveeffortsthey madetoinvestigate Hodges background. (PCT 15/425-30) He
was not asked about pursuing a diminished capacity defense.

In light of the foregoing, the State maintains that Judge Maoney correctly
rejected Hodges' claim.
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ISSUE V

WHETHER THE LOWER COURT PROPERLY
FOUND HODGES CLAIM THAT HISSENTENCE
OF DEATH VIOLATES THE FIFTH, SIXTH,
EIGHTH, AND FOURTEENTH AMENDMENTS
BECAUSE THE BURDEN WAS SHIFTED TO
HODGES TO PROVE THAT DEATH WAS
INAPPROPRIATE AND BECAUSE THE
SENTENCING JUDGE HIMSELF EMPLOYED
THIS STANDARD IN SENTENCING HODGES TO
DEATH ISPROCEDURALLY BARRED.

Asthelower court found, thisclaimisprocedurally barred. (PCR 11/1579-80)
Challengesto thepropriety of jury instructionsmust be presented at trial and on direct
appeal. This Court has repeatedly regjected this exact claim as barred. Harvey v.
Dugger, 656 So. 2d 1253, 1255-1256 (Fla. 1995); Robertsv. State, 568 So. 2d 1255,
1257-1258 (Fla. 1990). This procedural bar is not excused by the allegation of

Ineffective assistance of counsel, asthe Florida Supreme Court has madeit clear that

allegations of ineffective assistance of counsel in failing to preserve issue for appea
cannot be used to circumvent rule that post-conviction proceedings cannot serve as
second appeal. Cherry v. State, 659 So. 2d 1069 (Fla. 1995).

Whether or not a claim is procedurally barred is reviewed de novo. West v.
State, 790 So. 2d 513, 514 (Fla. 5th DCA 2001) (stating that afinding of aprocedural
bar is reviewed de novo citing Bain v. State, 730 So. 2d 296 (Fla. 2d DCA 1999)).
SeealsoBailey v. Nagle, 172 F.3d 1299, 1302(11th Cir. 1999) (stating that whether a
petitioner isprocedurally barred from raising particular claimsisamixed question of
law and fact that we review de novo); Greer v. Mitchell, 264 F.3d 663, 673 (6th Cir.
2001) (stating that whether astate court rested its holding on procedural default so as

to bar federal habeasreview isaquestion of law that we review de novo); Johnson v.
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Cain, 215 F.3d 489, 494 (5th Cir. 2000) (reviewing de novo district court’s
determination that the claim was not barred procedurally).

Theclaimisaso meritless. Prestonv. State, 531 So. 2d 154, 160 (Fla. 1988);
Arangov. State, 411 So. 2d 172, 174 (Fla.), cert. denied, 457 U.S. 1140 (1982). No

relief is warranted.
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ISSUE VI

WHETHER THE LOWER COURT PROPERLY
FOUND HODGES CLAIM THAT THE FLORIDA
DEATH PENALTY SENTENCING STATUTE AS
APPLIED ISUNCONSTITUTIONAL UNDER THE
SIXTH, EIGHTH, AND FOURTEENTH
AMENDMENTS OF THE UNITED STATES
CONSTITUTION AND CORRESPONDING
PROVISIONSOF THE FLORIDA CONSTITUTION
PROCEDURALLY BARRED.

Thisclam is procedurally barred for Hodges' failureto raise theissue at trial
or on direct appeal.* See Parker v. State, 790 So. 2d 1033, 1034-35 (Fla. 2001)
(“Petitioner also asserts entitlement to relief pursuant to the United States Supreme
Court’sholdingin Apprendi v. New Jersey, 530 U.S. 466 (2000). First, the petitioner

did not properly preserve the issue for appellate review. Even if he had, we would
hold that an argument for relief under Apprendi lacks merit here.”) Moreover, this
claim isnot properly before this Court as it was not presented to the court below in
the post-conviction motion.

Furthermore, to the extent that Hodges relies upon the recent decision of Ring
V. Arizona, 2002 WL 1357257 (U.S. June 24, 2002), to demonstrate that Florida's
death penalty statuteisunconstitutional, the State assertsthat the Ring decisionisnot
subject to retroactive application under the principlesof Witt v. State, 387 So. 2d 922,
929-30 (Fla. 1980).

Finaly, Ring does not ater Florida law and provides no basis for relief for
Hodges.

ISSUE VII

4 The standard of review is de novo (see |Issue V).
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WHETHER THE LOWER COURT ERRED IN
DENYING HODGES AN EVIDENTIARY
HEARING ON SEVERAL OF HISCLAIMS.

Thelower court correctly denied an evidentiary hearing on several of Hodges
claims that were procedurally barred. A claim of ineffective assistance does not
excusethe procedural bar and apost-conviction motion does serve asasecond appeal
for claimsthat could have and should have been raised on direct appeal. Thompson
v. State, 759 So. 2d 650, 663 (Fla. 2000) (allegations of ineffective assistance of
counsel cannot be used to circumvent the rul e that postconviction proceedings cannot
serve asasecond appeal.) Summary denial isappropriate for such clams. Sireci v.
State, 773 So. 2d 34, 45 n. 11 (Fla. 2000).

A.  Whether the Jury Was Improperly Instructed on the Cold, Calculated,
and Premeditated Aggravating Factor.

Hodges' claim that the instructions on the cold, calculated, and premeditated
aggravator were unconstitutionally vague was summarily denied as procedurally
barred:®

Thisissue was previously decided inHodgesv. State, 619 So. 2d
272 (Fla. 1993), after the United States Su#orem_e Court remanded the
case for further consideration in light of Espinosa v. Florida In
reaffirming Defendant’s conviction and death sentence, the Florida
Supreme Court held that there was ample support in the record for
finding thecold, cal cul ated, and premeditated aggravator, and if any error
existed intheinstruction, it was harmlessand would not have affected the
jury’s recommendation or the judge’s sentence. |d. at 273.

The court also corrected itself and stated that in Hodges v. State,
595 So. 2d 929 (Fla 1992), it had previously held this claim to be
meritless, however, they should have held that the claim wasprocedural ly
barred because it had not been preserved for appeal. For that reason,
Defendant now raises an ineffective assistance of counsel claim.
However, Defendant cannot now raise an ineffective assistance of
counsel claim on this issue because the court stated, “Any error in the

> Whether or not a claimis procedurally barred is reviewed de
novo. West v. State 790 So. 2d 513, 514 (Fla. 5th DCA 2001).
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instruction, if any existed, therefore, was harmless and would not have
affected the jury’s recommendation or the judge’'s sentence.” Hodges,
619 So. 2d at 273. Thisclaim is denied.

(PCR 11/1596)
Relief was correctly denied by the lower court.

B. Inaccurate Comments of Both the Prosecutor and the Trial Court
Greatly Diminished the Jury’s Sense of Responsibility in Decidin
Whether Hodges Should Live or Die in Violation of the Eighth an
Fourteenth Amendment to the United States Constitution.
Thisclaimwasalso summarily denied asprocedurally barred. (PCR 11/1596)

Where, as here, the claim was not raised at trial nor presented to this Court on direct

appeal, the lower court correctly summarily denied this procedurally barred claim.

Sweet v. State, 810 So. 2d 854, 871 n. 6 (Fla. 2002).

C. The Prosecutor’s Misconduct During the Course of Hodges Case
RendersHodges Conviction and Death Sentence Fundamentally Unfair
and Unreliable in Violation of the Sixth, Eighth, and Fourteenth
Amendments.

Although no objection was rai sed to the now challenged comment at trial, this
claim was raised and regjected on direct appeal . Hodgesv. State, 595 So. 2d 929, 934

(Fla. 1992) (“Hodges did not object to the prosecutor’s argument and on the

circumstances of his case we find the argument harmless error.”) Accordingly, the

lower court properly found that it was procedurally barred. (PCR 11/1597)

D. 'I\:Aurric{_ilgr?g% Jury Was Mided and I_ncorrectl\é_l nformed about Its
Amendments.apltal Sentencing, in Violation of theEighth and Fourteenth
A hearing was also correctly denied on thisclaim asit isachallengeto ajury

instruction which was not objected to at trial and could have or should have been

raised on direct appeal. Moreover, this Court has repeatedly rejected similar claims.

Upon regjecting asimilar argument this Court in FHoyd v. State, 808 So. 2d 175, 185-
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186 (Fla. 2002) recently stated:

Within thisissue, Floyd also arguesthat thetrial court misled thejury as
to the vote required for alife recommendation, thereby rendering his
death sentencefundamentally unfair. Werecogni ze the second sentence
and concluding sentence of the instruction were inconsistent with the
directionscontained withinthebody of theinstruction. However, thetria
court did properly instruct the Jur?( that if six or more jurors
recommended life, thejury had madealife recommendation. Indeed, the
body of the instruction was correct and there is nothing in the record to
suggest that thejury was confused by theinstruction. Further, thejury in
this case voted eight to four to recommend death. In view of thejury’s
vote, we find no prejudice. See Harich v. State, 437 So. 2d 1082
(F1a.1983) (finding no prejudicein casewith similar jury instruction where
jury recommended death by avote of nineto three and therewasnothing
In the record to show jury was confused by instruction). Thus, appellate
counsel was not ineffective for failing to raise this issue on appeal .
(footnote omitted)

No hearing was necessary and relief should be denied based on the procedural bar.
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CONCLUSION
Based on theforegoing arguments and authorities, the judgment and sentence should
be affirmed.
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