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PRELIMINARY STATEMENT

In 1998 this Court affirmed the vacature of appellant J.B. Parker’s sentence of
death for the 1982 robbery, kidnaping and murder of aconvenience storeclerk. Statev.
Parker, 721 So.2d 1147 (Fla. 1998) (“ Parker V). In soruling this Court determined that
Parker’ soriginal death sentence had been obtainedinviolation of hisconstitutional rights
based on the State’ swrongful suppression of material excul patory evidence. Asaresult
of that ruling, a new sentencing hearing was held in October 2000. Based on the jury
recommendation that adeath sentencebeimposed, thetria court, on December 13, 2000,
entered itsorder again sentencing Parker to death. R7-1328-36.* Thisappeal followed.

Asdemonstrated below, Parker’ s death sentence should again be vacated based
on the substantial prejudicial errors and constitutional violations that occurred in the
proceedings in the court below.

STATEMENT OF THE CASE

Prior Proceedings

In 1982 Parker was charged with the robbery, kidnaping and murder of Frances
JuliaSlater. Prior to hisJanuary 1983 trial on these charges, Parker moved for achange
of venue. His motion was granted and the case was transferred from the 19th Judicial

Circuit to the 5th Judicial Circuit. Parker was not alone in the commission of these

! Record citations are to the volume and page of the record as follows:
“R7-1328-36" refersto volume seven of the record at pages 1328 to 1336.



crimes. Three others — John Earl Bush, Alphonso Cave and Terry Wayne Johnson —
were also convicted at separatetrials of each of these crimes. Bush and Cave were aso
sentenced to death. Johnson received alife sentence without eligibility for parolefor 25
years. 1n 1995 Bush was executed. Cave remains on death row. None of Parker’s co-
defendantstestified at Parker’s 1983 trial.

Following this Court’s affirmance of Parker’s 1983 conviction and sentence,
Parker v. State, 476 So. 2d 134 (Fla. 1985) (“Parker 1), Parker filed motionsfor post-
conviction relief pursuant to Rule 3.850, which were denied, and petitions for writs of
habeas corpus with this Court. This Court affirmed thetrial court’s denial of the 3.850
motions and denied the habeas petitions. Parker v. State, 542 So. 2d 356 (Fla. 1989)
(“Parker 11"); Parker v. State, 550 So. 2d 459 (Fla. 1989) (“Parker 1117).

Parker then filed a petition for writ of habeas corpus in federal district court,
which was denied. On appeal, the United States Eleventh Circuit Court of Appeals
affirmed thedenial of Parker’ shabeas petition but in so doing determined that thefirst of
Parker’s two statements to law enforcement officers, which implicated him in these
crimes, wasinadmissible. Parker v. Singletary, 974 F.2d 1562 (11th Cir. 1992) (“ Parker
V™). The Eleventh Circuit, however, affirmed the denial of the habeas corpus petition

because it found the error to be harmless.



The current phase of these proceedings has its origin in the 1993 resentencing
proceeding of Parker’ sco-defendant, Alphonso Cave. During the Caveresentencingthe
State relied upon the testimony of Michagl Bryant to support its claim that Cave, not
Parker, was the shooter. Based on Bryant’ stestimony that Cave acknowledged hisrole
as the person who shot Ms. Slater, the State argued to the Cave jury at the 1993
resentencing that it had established beyond areasonabl e doubt that Cave wasthe shooter.
See Parker V, 721 So. 2d at 1151.

Based on the discovery of Bryant’s 1993 testimony at Cave's resentencing
proceeding, Parker filed anew rule 3.850 motion alleging that he had discovered materia
exculpatory information that would have changed, within a reasonable probability, the
outcomeof histrial. Intheelevenyearsbetween Parker’ soriginal trial and his1994 3.850
motion Parker’ soriginal defenseattorney -- Mr. Robert M akemson— had been appointed
to the Circuit Court of the Nineteenth Judicia Circuit. Parker’ spost conviction counsel
listed Judge M akemson as awitnessto establish hispost conviction claims. Inresponse
to thislisting, and to avoid having one member of the Circuit Court of the Nineteenth
Judicial Circuit assessthecredibility of afellow member of the Court, thelate Chief Judge
of theNineteenth Judicial Circuit, Hon. L.B. Vocelle, requested that thisCourt appoint an
out of Circuit Judge to hear Parker’s 3.850 motion. This Court agreed and appointed

Hon. S. Joseph Davisto hear Parker’s motion. See R5-884-911.
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Judge Davisheld an evidentiary hearing ontheissues. After the hearingthetrial
court granted Parker anew penalty phaseproceeding. Thecurrent resentencingwasheld
upon this Court’ s affirmance of Judge Davis' s order. See Parker V.

Pretrial Proceedings in the Court Below

Prior totrial, Parked filed anumber of motions, see, e.g., R1-126-86, R2-187-367,
R3-368-559, including amotion to suppress a statement Parked made on May 7, 1982.
R3-368-553. In anticipation of an evidentiary hearing on the motion to suppress, Parker
listed Judge M akemson and another sitting Circuit Court Judge aswitnesses. After Judge
Schack learned of Parker’ sintention to call Judge Makemson as awitness, he disclosed
his close personal friendship with Judge Makemson. Upon request of Parker’s counsel
based on this disclosure, Judge Schack disqualified himself from the case. R4-625-26,
645-46, 671-72.

After Judge Schack’ sdisgualification, 19th Circuit Chief Judge Paul B. Kanarek,
was appointed as a successor judge to hear the case. In November, 1999 Parker moved
todisqualify Judge Kanarek. That motionwassupported by Parker’ saffidavit and earlier
lettersfrom Judges K anarek and V ocelle noting that, in connectionwith prior proceedings,
inlight of Judge Makemson’ sinvolvement asawitnessfor Parker, Judges Kanarek and

Vocelle did not believe that any Nineteenth Circuit Judge could preside over Parker’s



case. R5-884-911. Judge Kanarek agreed and disqualified himself from presiding at
Parker’strial.

After determining that Parker’ smotion to disqualify waslegally sufficient Judge
Kanarek subsequently held ameeting with other judges of the 19th Judicial Circuit and
“polled” or “screened’ the other sitting judges in the 19th Judicial Circuit to determine
whowouldbewillingtositonthecase. R5-884-911, R16-210. Judge Dwight L. Geiger,
who had previously heard and denied one of Parker’ s earlier 3.850 motions’ stated that
hewould bewillingto hear the case. Judge Kanarek wroteto thisto thiscourt requesting
Judge Geiger’ s appointment to hear Parker’s resentencing. The request was granted.
Defense counsel’ s motion to disqualify Judge Geiger was denied. R5-884-911, 922.

Prior to resentencing Parker noticed for hearing several pretrial motionsincluding
the motion to suppress his May 7 statement. The State filed a motion to quash
defendant’ s motion to suppress based on the claim that Parker had previoudly litigated

and lost the suppression issue at hisoriginal trial. R3-560-74, R17-240-85. The court

2 Parker 11. In that proceeding, Judge Geiger presided over an
evidentiary hearing at which he heard evidence tending to incriminate Parker that
was not and could not have been admitted into evidence at the October 2000
resentencing proceeding at which he was called upon to make the ultimate
sentencing determination.

-5



granted the States' motion to quash and thereby denied Parker’ srequest for ahearing on
his suppression motion and refused to address the motion on the merits. R5-937-38.

Tria Proceedings in the Court Below

Jury Selection for the resentencing commenced on Monday, October 15, 2000.
Two panels of potential jurors were ultimately assembled over three days for the jury
selection process. When speaking to the first panel of prospective jurors and outside
thehearing of the second panel, thetrial court erroneously informed the panel that Parker
had been “ convicted of the unlawful and premeditated death of ahuman being by killing
and murdering Frances JuliaSlater, ahuman being, on or about April 27,1982, inMartin
County, Florida.” R19-436-37. Thetrial court made this comment despite the fact that
no such verdict had been entered at the original trial and that Parker had madeplaininthe
pretrial motionsthat the jury should be told only that Parker had been convicted of first
degree murder without further elaboration. See R2-355-57. Thetrial denied Parker’s
motionsfor mistrial, and to strikethe panel, or, intheaternative, for acurativeinstruction.
R19-435-440. Thetrial court also rejected Parker’ s proposed jury instruction designed
to correct the Court’ s misstatement. R33-2603-10.
The trial court’'s misstatement that Parker had been found guilty of the
premeditated killing of Ms. Slater was never corrected. Although subsequent venire

pandls, R21-688-90, 709-11, and ultimately thewholejury weretold ssimply that Parker had

-6-



been convicted of first degree murder, R25-1429-30, that instruction did not correct the
earlier affirmative misstatement. Eight of the twelve jurors who ultimately served on
Parker’ sjury, and who madethe sentencing recommendation, R24-1398-99, weredrawn
from the first panel. See R21-687, R22-1000-22, R23-1025-40.

During its deliberations, the jury asked that testimony bearing directly on the
disputed issues surrounding the extent and nature of Parker’ sparticipationbere-read. R7-
1431. Thejury aso asked who had stated: “I couldn’t stand her moaning — so | shot
her.” R7-1430. Thisquestion plainly refersto the Bryant testimony concerning Cave's
confessionto shooting Ms. Slater and further evidencesthecritical importanceinthejury’s
eyesof the conflicting evidenceregarding Parker’ sinvolvement. Thetrial court declined
to providethejury any guidance ontheseissuesand instead instructed thejury that it must
rely onitsrecollection. R34-2858-59. Thejury recommended death by avote of eleven
(11) to one (1). R34-2861. Thetrial court imposed the death penalty. R7-1328-36.

STATEMENT OF FACTS

The State introduced evidence concerning the facts of the crimes and the nature
and extent of Parker’ salleged participationinthecrime. Although many factsconcerning
the crimesareuncontested, the nature and extent of Parker’ sknowledgeand participation
in these eventsis very much in dispute. Parker contested the State’ s evidence through

which it attempted to portray Parker as an active participant, and demonstrated that, in
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contradiction of the State’ s witnesses at this trial, the State previoudy relied upon the
testimony of a witness, who the State acknowledged was credible, to prove that co-
defendant Cave admitted to shooting Ms. Slater. Parker also submitted substantial,
unrebutted evidence in mitigation that, although largely accepted by the trial court as
proved, without explanation, wasgivenlittle or noweight in the sentencing determination.
R7-1328-36.

Backaground Facts of the Crimes

The State established that at around 3:00 A.M. on April 27th, 1982 aLi’| General
Convenience store was found open but empty. R25-1560-64. The store manager
confirmed that $134.00 was missing. R26-1600-04. Later, on the afternoon of April 27,
1982, Ms. Sater’ sbody wasfound somethirteen milesfrom the convenience store. R26-
1611. The Stateintroduced numerousphotographstoillustratethelocation and areawhere
the body was found and the body position. R26-1606-36.

The State called Dr. Ronald Wright, M.D., who had examined Ms. Slater’ sbody,
as an expert in forensic pathology. R26-1693. Dr. Wright found two wounds — a stab
wound to the abdomen and a gunshot wound to the back of the head. R26-1695-96. He
opined that the stab wound occurred while the decedent was alive, but that it was not an
Incapacitating wound. R26-1695-1699, 1713. With respect to the gunshot wound, Dr.

Wright testified that the decedent was shot in the head from arange beyond threefeet and

-8



that the gun shot wound resulted in instantaneous brain death. R26-1704-09. According
to Dr. Wright, the characteristics of the bullet wound were consistent with Ms. Slater first
being stabbed and falling to her knees and someone then coming behind her and pointing
the gun downward while shooting her in the back of her head. R26-1714.

Dr. Wright testified that although the stab wound wasapainful wound, Ms. Slater
may have suffered virtually no real pain based upon the sequence of eventsand that it was
egually consi stent withthefactsthat the gunshot and stab wound werenearly coincidental.
He noted that while one could envision ascenario of physical painlasting some period of
time that it was also true that the scenario could have been virtually instantaneous. He
stated that both scenarios are equally consistent with the physical evidence in the case.
R26-1718.

Dr. Wright also testified that decedent’ s clothing was stained with urine. R26-
1694-1695. Dr. Wright opined that the decedent voided her bladder while alive. R26-
1709. He noted that a voiding of the bladder could have resulted from fear or an
abdominal spasm upon being stabbed and that both theorieswere equally consistent with
the evidence. R26-1710, 1717.

The State called Daniel Nippes, who thetrial court considered to be qualified to
testify intheareaof hair and fiber comparison. Hetestified tothepresenceof carpet fibers

andtoanindividual hair folliclefoundinsideBush’scar. R27-1872-83. Thecarpet fibers
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matched those found on Ms. Slater’s clothing. R27-1876-77. When Nippes was
guestioned concerning the presence of a “bulbous root” on the individua hair follicle
found in Bush’s car, the defense objected on the grounds that whether hair was forcibly
removed from someone’ shead wasbeyond thewitness sareaof expertise. Thetrial court
overruled the objection. R28-1890-91. Nippes, inresponseto further questioning, over
defensecounsdl’ sobjection, characterized thehair follicleasbeing“ prematurely” removed
from the scalp. R28-1891-92.

The Conflicting Evidence Concerning
the Nature and Extent of Parker’s Involvement

Asthe summary of thetrial testimony concerning the actions allegedly taken by
Parker and his co-defendants set forth in this section shows, the evidence establishes
Parker’ spresencewith Bush, Caveand Johnsonin Bush’scar onthenight of April 26 and
early morning hoursof April 27. Parker’ sroleinthecrimes, and whether it was sufficient
tojustify imposition of adeath sentence, particularly inlight of the substantial evidencein
mitigation, wasvery muchindispute. Inparticular, Parker contendedinthetrial court and
contends herethat he took no active part in therobbery, kidnaping or murder and that the
error of which he complainson thisappeal prejudiced hisability to persuadethejury and
trial judge on these points. The tria witnesses and a summary of their testimony

concerning these issues follows.
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Marilyn McDevitt —Ms. McDevitt was present inthe Li’| General store between

11:00 pmand 1:00amon April 26-27, 1982 and testified that she saw Parker comeintothe
store and leave between 12:00-12:30 A.M., more than an hour before the robbery. R25-
1524-26. During her testimony the prosecutor asked: “By theway, did you testify tothis
many timesover theyearsin particular back around the time the crime was committed?.
.. Didyoudescribehishair and hisheight and soforth?” R25-1527. Thecourt overruled
defense counsal’ s objection that the State was improperly bolstering the witness. R25-
1527.

Danielle Girouard —Ms. Girouard testified that at 2:30 A.M. on April 27th, 1982,

while stopped at atraffic light some distance from the store, she saw three black menin
thestoreand oneblack maninacar outsidethestore. Shespecifically identified John Earl
Bush but wasunableto identify Parker asone of thethreemeninthestore. R25-1541-56.
Another witness, Johnny Johnson, aDetective Sergeant with the Stuart Police Department,
testified that when he drove by the convenience store at around 2:30 am on the morning
of April 27, 1982, he saw two people plusthe clerk in the store. R30-2276-78.

Timothy Bargo— Officer Bargotestified that he stopped the defendantswho were

inBush’'scar at around 4:00 A.M. Hetestified that anindividual whoidentified himself as
“Mike Goodman” and who gave abirth date that is the same as Parker’ swasin the front

seat with Bush. R26-1660-61. Officer Bargo when confronted with his prior deposition
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testimony stated he had never been able to identify the occupants other than Bush. R26-
1659-61. On redirect the state sought to rehabilitate the witnesswith unidentified voices
noted in the deposition transcripts. The defense objected noting that any unidentified
statements were inadmissible hearsay. The trial court overruled the objections. R26-
1681-86.

Georgeanne Williams—At thetimeof the commission of thecrimes, Williamswas

the girlfriend of co-defendant John Earl Bush. The state called Williams to testify
concerning a statement Parker allegedly made to her when she was visiting the jail after
Bush and Parker had been arrested. According to Williams, on onevisit, after talking to
Bush, she talked to Parker. R27-1759. She testified that Parker told her “that John
stabbed her and he shot her.” R27-1760. The State, acknowledging that it was precluded
from doing so, did not elicit any testimony concerning any statements Bush had made to
Williams. R27-17509.

On cross-examination Williamsadmitted: 1) her relationship with Bushwasvery
close—hehad asked her to marry him and shewas considering that offer at thetime of the
crimes, R27-1765-67; 2) she had been convicted for felonies and crimes involving
dishonesty and false statements, R27-1779-97; and 3) she had used false names in

connectionwith severd arrests. R27-1774-78. Inaddition, Williamsadmitted that in 1996
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shehad written |ettersto membersof the State Attorney’ sofficeinvolvedintheinitia trials
in which she stated:

If you really want to know the whole truth of the matter, | don’t know

who shot or who stabbed who, | don’t know if John Earl told me events

at hishouse before heturned himself in or at thejail when | went to visit

him. | do know | was young, scared and most of al very stupid for

repeating what, if anything, | heard.
R27-1803-04. In another 1996 letter to the State Attorney’s office, Williams solicited
assistancewith her pending criminal difficultiesconcluding with therequest that the State
“dosomething” for her. R27-1818-19. Williams slettersplainly reflect that her clam that
Parker admitted to being the shooter in fact was not true and that Williams wanted

assistance with her troubles with the law in return for her continued cooperation.

Arthur Jackson — The State called Lieutenant Jackson to testify concerning the

|ocation of the co-defendantswithinthe Martin County Jail whileawaitingtrial. Lieutenant
Jackson testified that in 1982 he was the Assistant Director for Corrections at the Martin
County Sheriff’s Office. He gave testimony regarding the locations of the cells where
Cave, Bush, and Parker were housed inthefacility. Histestimony purported to shed light
on Williams' s opportunity to speak to Parker. R27-1834-46. On cross examination, jail
records were admitted and the questioning of Lieutenant Jackson showed that Parker’s

mother, Elmira, had visited with him at thetimewhen Williamsclaimed Parker had admitted
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to shooting the decedent thus casting further doubt ontheveracity of her claims. R27-1846-71.

Terry Wayne Johnson —Parker’ s co-defendant Johnson, although he had testified

before the grand jury, had not been caled as a witness to testify at any of his co-
defendants’ original trials in 1982 and 1983. Johnson also was convicted of robbery,
kidnaping and first-degree murder for hisinvolvement inthiscaseandiscurrently serving
alife sentencewith eligibility for parole after 25 years. Inreturn for his cooperation and
willingnesstotestify against Parker, the State agreed to make known hiscooperationtothe
parole commission. R28-1900-03. Johnson is eligible for parolein 2007.

Johnsontestified that hewasinthecar with Bush, Caveand Parker throughout the
night of April 26, 1982 and early morning of April 27, 1982. Earlier in the evening they
bought atwo-liter bottle of gin and spent several hours at two different bars. R28-1909-
10. According to Johnson, when they made their first visit to the convenience store, all
four men went in. They bought some potato chips. R28-1913.

Johnson testified that on the second visit to the convenience store, Cave, Bush,
and Parker went into the store, while Johnson remained inthecar. At that time Cave had
agun but Johnson did not remember someone handing Cavethegun. R28-1916. Johnson
was asked to review hisprior grand jury testimony and whether it refreshed hismemory.
In response to the question he stated “it says[Parker] handed thegun”. R28-1917. The

prosecutor then asked: “[Parker] handed Cavethe gun at that point before going into the
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store. When did that happen?’ Johnson did not respond. R28-1917.2 Johnson then
testified that Cave brought Ms. Slater out of the store, that Cave had the gun, and that
Bush and Parker followed him. R28-1918.

After Ms. Slater got into the car she asked what was going to happento her. R28-
1919. Johnson testified that she was told that she was going to be let go and that she
believed shewasgoingto belet go. R28-1920. Johnson repeatedly declined to accept the
State' scharacterization of Ms. Slater’ sstatementsas“begging” and stated that he did not
recall that she acted in that way. Instead, she took them at their word that she would be
let go. R28-1921-22.

Johnson testified that, after driving somedistance, Bush got out of thecar. Atthat
timeMs. Slater wasin the back seat between Johnson and Cave. R28-1922-23. Johnson
related that, when Bush told Ms. Sater to get out, Cave moved just enough to let the
decedent out of the car. R38-1924. Johnson said that Bush “cut around to the other side
and - and he stabbed her.” 1d. According to Johnson, Parker then got out of the car and
stated to Cave “hand methe gun.” R28-1925. Johnson then heard ashot go off but did

not know who shot her. R28-1925, 1936. When the prosecutor asked Johnson:” Do you

3 In 21989 affidavit Johnson stated that he was asleep at the time of the
robbery and did not wake up until Cave came back into the car with Ms. Slater.
R32-2509-10. Johnson thus could not have known what role, if any, Parker played
in the robbery and kidnaping.
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remember who had the gun the next time you saw it?’, Johnson replied “not to my
knowledge.” Helater acknowledged that he had earlier testified that he was not sure but
that hethought it was John Earl Bush that had the gun the next time he saw it. R28-1927.

Johnson testified that when they were pulled over by adeputy sheriff after leaving
themurder scene, Bush gavethe deputy hisdriver license and Parker, Cave, and Johnson
al gavefasenames. R28-1928-30. Ultimately they drove to the rooming house where
Cavelivedin Fort Pierce, where they divided the one hundred thirty four dollars between
them. R28-1930-33.

Johnson testified they had been drinking on the night of the murder, that he was
“drunk, drunk” and unable to walk properly, and that he was intoxicated to the extent he
could not tell what road they took to get to Martin county. He admitted his memory had
been affected “ up into acertain point” but that hewasal so affected by fear. R28-1953-55.
Johnson testified that Bush was a violent man, and that if Johnson “wouldn’t have went
alongwith what wasgoing on at thetime. . . | feel that | probably would have end up just
like her.” R28-1957-58.

During cross-examination, defense counsel marked for identification and showed
Johnson an affidavit bearing asignatureand Johnson’ sname. Johnsoninitially denied that
he had signed the affidavit stating: “I’m saying that | don’t know where that document

came from period. That'swhat | am saying.” R28-1944. Once a handwriting expert
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testified that the signature on the document matched the exampl es she had obtained from
Johnson, R32-2491, Johnson'’s affidavit, sworn to in October 1989, was admitted into
evidence and read to the jury. R32-2501-13.

In his 1989 affidavit, Johnson states: 1) Bush was aleader and a planner and a
violent personwho, if hehad agun, waslikely to useit, R32-2506; 2) Parker, in contrast,
was not aviolent person, R32-2505, and was not capable of hurting anyone, R32-2512;
3) Georgeanne Williamswas afraid of Bush and, in Johnson’ sview, lied when she stated
that Parker admitted to being the shooter, R32-2507; and 4) Johnsonwasaslegp at thetime
the store was robbed and did not wake up until after Cave came out of the store to get
back intothecar, R32-2509 (and Johnson thus coul d not have knownwhether Parker went
into the store).

Most importantly, in his 1989 affidavit Johnson contradicted his testimony that
Parker had asked for the gun just prior to the murder:

John [Bush] took the girl around the back of the car and J.B. opened his

door then. | don’t remember where J.B. wasand | don’t remember him

goingto theback of thecar. | don’t remember how John got the gun, but

| heard aholler and then ashot. That wasthelasttimel saw — Thelast

timel saw the gun waswhen Cave had it and was getting in the back seat

with the girl.

R32-2511. After the close of the defense case, the State re-called Johnson. Thistime he

acknowledged that the affidavit contained hishandwriting and “ that’ swhat made mefigure
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that | hadtowriteitwhen| looked at that.” R33-2569. Johnson then testified that although
theaffidavit wastruein part, histestimony at theresentencing concerning Parker’ srequest
for the gun prior to the shooting was the truth. R33-2570-72.

David Powers — The State called Detective Powers for purposes of introducing

thestatements Parker allegedly madetohimonMay 7, 1982. It wasthose statementsthat
Parker had sought to suppress on his pretrial motion that the court quashed based on the
State’ smotion. At thetimeof these events Detective Powerswasemployed intheMartin
County Sheriff’s Office.

Powerstestified that on the morning of May 7th, 1982 he met with Parker, based
on Power’s understanding that Parker had “agreed to cooperate,” for the purpose of
having Parker show him the route taken from the convenience store to the murder scene.
R28-1981. Hetestifiedthat it wasnot hisintent to interrogate Parker but that nevertheless
he had Parker sign a Miranda waiver form. Powers had Parker direct him on the route
taken onthenight of thekidnaping. When Parker pointed out the spot wherethe body was
found, Powerstestified that Parker stated that wasthelocation “wherethey let her out of
thecar,” “that she had been killed there,” and that “ Bush had both stabbed and shot her.”
R28-1982-85.

Powers also testified that Parker stated that, when the car had been stopped by

Officer Bargo on the night of the crimes, the defendants had discussed killing Officer
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Bargo. According to Powers, Parker stated that the only reason Officer Bargo was not
killed wasbecause the defendantsknew that hewould aready haveruntheir tag and would
have known that the car belonged to Bush. R28-1987. Powerstestified that Parker also
admitted that he had received his share of the robbery proceeds. R28-1989.

The State ended its case with victim impact evidence through the reading of
prepared statementsto the jury. R29-2014-21. A photo of the decedent during life also
was admitted. R29-2012-13, 2021.

On the critical issue of the scope and nature of Parker’s involvement, Parker
introduced evidence establishing the State’ s previous reliance on contradictory evidence
to establish that Cave was the shooter. This evidence was presented in the form of
testimony from the Assistant State Attorney, Richard Barlow, responsible for the 1993
Cave resentencing proceeding, and the testimony of Michael Bryant that had been
introduced at that proceeding.

Richard Barlow — Barlow testified that, in preparing for the 1993 Cave

resentencing, helearnedthat in 1982 Michael Bryant had made astatement to Art Jackson,
at thetimethe superintendent of the Martin County Jail, that when Cave and Bryant were
sharing a cell, in a conversation between Bush and Cave that Bryant overheard, Cave
admitted to shooting Ms. Slater. Asaresult of hisassessment of the evidence, including

the testimony Bryant could supply, with the concurrence of the State Attorney, Bruce
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Colton,* R29-2086-88, Barlow contended on behalf of the State of Florida at the 1993
Cave resentencing that Cave was the shooter. R29-2048-51, 2077-78, 2128.

Beforeintroducing thisevidenceat the 1993 Caveresentencing and deciding to put
the State’ simprimatur on Bryant’ scredibility, Barlow spokewith Jackson to corroborate
the facts Bryant had relayed to him. Jackson confirmed Bryant's statements and
established to Barlow’s satisfaction that, based on their placement in the jail, the
Cave/Bush conversation was feasible. R29-2071-73, 2077-78. After the close of the
defense case, the State re-called Jackson in an effort to support its contention at Parker’s
resentencing, in contradiction of itsclaimsat the 1993 Caveresentencing, that Bush’' scell
was too far from Cave's for the conversation Bryant overheard to have occurred.
Although Jackson testified that Cave' s and Bush's cellsin June 1982 were too far apart
for them to speak with each other, R32-2522-26, 2538, he had previoudly testified at the
1993 Cave resentencing to a different placement for Cave, R32-2544-47, and had no
records showing where Bush and Cavewerein fact housed on July 21, 1982, the date on
which Bryant overheard the Cave/Bush conversation. R32-2555-58.

Michael Bryant — Bryant’s statements concerning what he overheard in the

Cave/Bush conversation on the night of July 21, 1982 was presented to the Parker

resentencingjury inthreeways: 1) Bryant’ strial testimony at the 1993 Caveresentencing

4 Mr. Colton also represented the State at Parker’ s resentencing.
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wasread to thejury, R29-2131-42; 2) Jackson confirmed what Bryant had said to him at
thetime of hisinvestigation into the July 1982 Cave assault on Bryant, R32-2550; and 3)
Barlow confirmed Bryant’ sdeposition testimony concerning the Bush/Cave conversation,
R29-2116-17. Atthe1993 Caveresentencingtrial, Bryant testified that Bushwasacouple
of cells down and that, in a conversation that Bryant overheard, Cave told Bush:

wewouldn’'t never bein hereif you didn’t try to burn her with acigarette

butt. He says, well, you stabbed her in the stomach and Bush told Cave,

he says, well, you popped a cap in the back of her head.
R29-2133. Onredirect, Bryant affirmed that Cave admitted shooting the decedent inthe
head. R29-2141. Jackson confirmed that Bryant had told him in July 1982 that Cave

admitted to shooting Ms. Slater:

Mr. Bryant advised me that Cave was stating that they had apparently
stabbed the victim, and he got sick of hearing her holler and he shot her.

R32-2550. At Bryant's 1993 deposition, which was presented as well at Parker’s
resentencing, Bryant testified: “ Bush stabbed her in the stomach . . . and Cave says, | just
popped acap in her head.” R29-2117.

Other Mitigation Evidence

In support of Parker’s evidence in mitigation, in addition to contending that the
State had failed to establish that Parker had a principal role in the robbery, kidnaping or

murder, Parker presented a number of witnesses to testify concerning his character and
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background. Parker also presented testimony from Dr. Brad Fisher, Ph. D., who was
qualified and admitted to give expert opinion testimony inforensic psychology and testified
concerning hisevaluation of Parker based on hisinterviewsand review of Parker’ sprison
and other records.

Before presenting thistestimony, Parker sought tointroduce affidavitsfrom Elmira
Parker, Douglas Smith, Katie Lee Parker, Rosie Lee Parker, Martha Rahming, Gloria
Marshall, and CurtisL ee, each of whomwasunavailabletotestify at trial. R29-2039, 2155.
The court sustained the State’s objection and denied the introduction of affidavits of
ElmiraParker (Parker’ snow deceased mother), Douglas Smith (the companion of Parker’s
mother who was the only father figure Parker had and who is also deceased), Katie Lee
Parker (Parker’ ssister whoisnow suffering from Alzheimer and isthereforeincompetent
totestify), RosieLeeParker (Parker’ ssister), GloriaMarshall, and MarthaRahming. R30-
2176.

Christine Parker — Christine Parker, although Parker’ s niece, is close in age to

Parker and grew up with Parker as one of fourteen peoplein a small two-bedroom, one
bathroom house. R30-2188-89, 2191-92. TheParker family moved from Mississippi when
Christineand Parker wereyoung. R30-2188. Growing up inthe Parker family wasvery
rough — they had to work as fruit pickers starting at the age of seven or eight, had little

food when they were young and no medical care. R30-2190-92, 2201. As Christine
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testified, it was not anormal life. R30-2190. Picking fruit was hard work. R30-2199-
2201. Whiletheolder children worked thelaundry wasdoneby thesmaller childreninthe
bathtub. The family had no washing machine and only one set of hand down clothesfor
each family member. R30-2192-96. They received used toysat Christmasfrom charity.
R30-2197.

Parker was not violent growing up, but was a gentle person, and an obedient son.
R30-2198. Parker in hisyouth would carry, clean, and sell bottles and would make sure
that others had what they needed first before spending on himself. R30-2198-99. Parker
wasahard and dependableworker rising around 5:20 am and working harder thantherest
picking fruit without complaint. R30-2199-2201. Shetestified that whileinitially after
Parker was sent to death row they would visit him at first monthly, and then every three
months or so, that after the death of EImiraParker she had not seen her unclein 12 years.
R30-2206. Christinetestified that shetried to maintain aclosefamily while Parker wason
Death Row but that it had been very hard. R30-2208.

Christinetestified sheloved her uncle, that heisagood person, that he had always
been good to her, that when growing up she never had to want for things because he gave
itto her, henever harmed her, would sit and talk to her. R30-2208-09. Christinetestified
that when Parker was growing up he would follow the older kids, that people in the

neighborhood teased him because hewasbigger and that they would call him“slow”. He
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had difficulty learning and the kids picked on him. They called him “poor,” a “fruit
picker”, and “dirty.” They said hismother did not love him. Kids also teased Parker for
wearing clothes falling off him, raggy shoes, and thingslike that. R30-2213-15.
Thornsonthefruit treeswould stick and catch pickers, including Parker. Parker’ s
mother carried aneedlein her clothes to pick out the thorns. R30-2215-16. They grew
up without medicines. When Christine and Parker suffered from worms, Elmira Parker
would put turpentinein her mouth and around her navel to makethewormsgo away. R30-
2217. Christinealsotestified that as medication for cuts her mother would put sulfur and
cooking grease on the cuts and that she did the same for Parker. R30-2217-18.

Robert M akemson— Judge M akemson was Parker’ sattorney in connection with

hisorigina trial. R30-2232. Judge M akemsontestified that Parker wasvery pleasant and
cooperative, and that he had no problemswith Parker on either apersonal or professional
level. R30-2238. Parker did not maintain hostility toward the prosecutors who were
seeking his death. He related that Parker was aways a gentleman towards him. R30-
2238-39.

Origin Colebrook — Colebrook was Parker’ s Physical Education instructor and

basketball coach when Parker wasin the 7th and 8th grades. Hetestified that Parker: loved
to play basketball; was eager and enthusiastic; worked hard to be a good athlete;

responded well to Colebrook’s authority as a coach; and was not mouthy, cocky,
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arrogant, or rude. R30-2249-53. Colebrook testified that the crimewasinconsistent with
Parker’s character. R30-2254-55.

CharleneDickerson— DickersonwasParker’ sgirlfriend. Shetestified sheloved

and still lovesParker. Hewasfaithful, nice, kind, non-violent towardsher, and treated her
mother with utmost respect. R30-2261-62. Examplesof hiskindnessweretaking her and
her sister to Dairy Queen, and playing with her younger sister, and teaching her to read and
drive. R30-2263, 2268-70.

Dickerson had accepted Parker’ smarriage proposal. R30-2263-64. Inher view,
Parker was a good worker. He gave money to his mother to help her pay the bills. He
alwaystook care of hismother. R30-2264. Parker gave Dickerson gifts, whichincluded
a Christmas jumper. He still sends Christmas and Easter cards every year. R30-2271.
Shetestified that shevalued Parker’ slifeand that if hedied it would hurt her. R30- 2273.

VeraHunter — Hunter was Parker’ s5th grade teacher. She remembered Parker
well. Hewasaslow learner who enjoyed school. Shetestified that helacked supervision
at home, had low self-esteem, and may have had emotional problems. Parker was
responsive to her teaching methods to improve self-esteem. R31-2306-07.

Amy Kenty— Kenty was Parker’ steacher when helived at the Eckerd School for
Boys as an adolescent. He was not reading on his grade level. He bonded to her asa

mother figure. R31-2308-12. Parker treated Kenty with “very deep respect.” R31-2312.
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Hewas afollower, and non-aggressive. R31-2313. Kenty testified that Parker did very
well within the structure of an institutional setting. R31-2318.

Clara Ardley — Ardley worked for the Eckert School for Boys between

1977-1979 where she came to know Parker. She testified that she would counsel with
Parker and other children about discipline and encouraged them to avoid disciplinary
problems. R31-2322. Ardley believed Parker was sincerein wanting to improve himself
and that Parker’ s participation in the crime was out of character for the Parker she knew.
Ardley testified that Parker did well within astructured environment. R31- 2324-26, 2332.

Audrey Rivers — Rivers was employed by the Florida Volunteer Lawyers

Resource Center between 1989-1996. During those years she met and developed a
relationship with Parker and that the rel ationship continued on after sheleft the Resource
Center. Throughtheir correspondenceand her visitsto the prison, sheand Parker became
closefriends. R31-2340-47. Riverstestified that Parker was likeable, good, and decent
with avery gentle spirit. R31-2347-48. Hewasvery caring of her and her family. R31-
2348. She corresponded regularly with Parker. He had worked very hard to educate
himself as best he could given the limited opportunities of death row and with hislimited
abilities. R31-2350. Riversdescribed Parker asa“ deeply spiritual person” who haskept

her and her family in his prayers. R31-2350-51. After describing the difficult
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circumstances of life on death row, Riverstestified to how Parker had done aremarkable
job in adjusting to these conditions:

He worksvery hard at keeping himself level, at trying to keep asgood a

outlook ashecan. To abide by therules, to not et anything provoke him

into any action that would make hissituation evenworse. Hewritesalot,

alot of correspondence. Reads whatever he can, that he can get.

R32-2370.

When the State objected to Parker’ s efforts to have Riversread from a selection
of Parker’ slettersand to introduce the | ettersthemselves, thetrial court ruled that Rivers
could characterize the letters but the court would not permit their introduction into
evidence and would not alow Riversto read from them. R31-2353-56. When on cross-
examination the State attempted to portray her correspondence with Parker as contrived,
shetestified: “the personal correspondence between J.B. and me, it had no purposefrom

my standpoint, and I’'m sure from his other than just sharing afriendship.” R32-2381.

Dr. Brad Fisher — Dr. Fisher was qualified and admitted to give expert opinion

testimony intheareaof clinical forensic psychology. Dr. Fisher based hisconclusionson
an extensive review of Parker’sinstitutional and school records, evaluations of Parker
based on two personal interviewsand testing, and areview of Parker’ sfamily history and
affidavits provided by those who knew him. R31-2394-98. Dr. Fisher concluded that,

although Parker had compensated sincein prisonfor earlier educational difficulties, hewas
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generaly slow, having tested with low 1Q in hisschool years and having been assigned to
specia education classes. R31-2398-99.

Dr. Fisher testified that Parker was a follower, describing it as a “ dependency
issue,” and that thiswasan important feature of hischaracter and personality. R31-2399-
2400. AsDr. Fisher explained:

Not the planner, not the leader, but the follower who will go aong with

others, and that has again to try to be specific to my sources, that wasn’t

just my impressionsof him, thetwo eval uation sessions, but thiswassaid

in nearly each and every witness | heard who knew him then, deposition

that wastaken . . . [a]ffidavit that was given, thisinformation came up

again and again, and no one said the opposite.

R31-2399.

Aspart of hisevaluation of Parker’ scharacter and personality, Dr. Fisher assessed
whether Parker wasmalingering by checking the consi stency between Parker’ sstatements
and therecords and other evidence availableto Dr. Fisher. Based on thisassessment, Dr.
Fisher concluded that Parker was not malingering and that what he presented in his
Interviews presented an accurate picture of hispersonality and character. R31-2400-02,
2404-05. Thisconclusion is consistent with reports from the staff on death row and the
lack of any evidence of malingering or lying in the institutional records. R31-2405-06.

After describing the records concerning Parker’s prior experiences with law

enforcement which, with the exception of aguilty pleato accessory after thefact, did not
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involveviolence, occurredin agroup setting and were property crimes*“for akidthat I’ ve
described that isavailableasafollower and adrifting— from anon-structured household

.." R31-2406-08. These incidents reinforced Dr. Fisher’s conclusions regrading
Parker’ s followership traits:

I’ vedescribed him asafollower, adependent kid. Hewasthat way early

on by all descriptions, continued to bethat way through hisdevelopment.

And when the influences are available and around . . . thesekidsthat are

older, older kids, that he is susceptible to being influenced by the wrong

set of peers, and he was, and it happened.

R31-24009.

Dr. Fisher testified al so concerning Parker’ sdisciplinary record while ondeath row
which he had taken into account in forming his opinions. Dr. Fisher noted that during
eighteen yearson death row, Parker had relatively few, minor disciplinary reportswiththe
most serious being a 1987 incident in which, in self-defense, Parker was found to have
kicked another inmate down the stairs. R31-2411-12, R32-2456-57. Although in 1992
Parker had also beenwritten up for allegedly “inciting” ariot, no discipline wasimposed.
R31-2412-14, R32-2461-62, 2472-73. Dr. Fisher concluded, based on hisanalysis, that:
1) Parker acted under extreme duress or under the substantial domination of another
person, R31-2422; 2) Parker’ s capacity to appreciate the criminality of hisconduct or to

confirm hisconduct to therequirementsof law weresubstantially impaired, R31-2423; 3)

Parker was at the time of the crimesfunctioning well below hisage of 19, R31-2423; and
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4) Parker’ sdeficienciesin maturity onthenight of the crimeswere exacerbated by alcohol

making Parker’ s dependency/followership characteristics worse, R31-2424.
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SUMMARY OF THE ARGUMENT

The key to Parker's resentencing proceeding was the introduction and
consideration of evidence bearing on the scope and extent of Parker’ sparticipation inthe
murder and statutory and non-statutory mitigation. Among other errors, the trial court,
however, improperly permitted theintroduction of evidencethat impermissibly enhanced
the State’s case concerning Parker’s participation, improperly misinformed the jury,
without correction, that Parker already had been found guilty of the premeditated killing of
Ms. Slater, and improperly deprived Parker of afull and fair opportunity to develop his
case in mitigation. Moreover, the evidence does not support the trial court’s findings
concerning the aggravators and demonstrates that the sentence is disproportionate.

Thetrial court erred in quashing Parker’ sdetailed and legally sufficient motionto
suppress. The quashing of that motion and the corresponding denial of a mandatory
evidentiary hearing onthemotion led to theimproper introduction of inadmissibleevidence
supporting several aggravating circumstancesall inviolation of Fla. Stat. 921.141(1) and
Preston v. State, 607 So. 2d 404 (Fla. 1992), cert. denied, 507 U.S. 999 (1993).

Further harmful error resulted from the improper and continuously uncorrected
commentsof thetrial judgeduring thejury sel ection processwhich remained uncorrected
notwithstanding repeated requests by the defense during the preliminary and final jury

instructions. Theseimproper and uncorrected commentsincorrectly advised avenire panel
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that included eight of thetwel vejurorsthat ultimately passed judgment that another jury at
his guilt phase trial had previously convicted Parker of premeditated murder. This
uncorrected misstatement violated Hitchcock v, State, 673 So. 2d 859, 863 (Fla. 1996),
and improperly told the jury that it need not weigh the conflicting evidence on whether
Parker was the shooter because that fact had aready been established. This error
predisposed thejury tofind, at aminimum, the CCP aggravator and, at amaximum, tofind
other aggravatorswhich determined Parker’ s intent, i.e., witnesselimination and pecuniary
gan.

The trial court also improperly excluded and limited defense evidence which
established non-statutory mitigation, and improperly limited Parker’s ability to present
evidence of the inconsistent evidence and argument utilized by the State showing that
Parker was not amajor participant inthe crimes. Moreover, thetrial court denied Parker
his right to perpetuate pretrial testimony favorable to him and denied Parker the right to
present admissible hearsay evidence in his defense. Moreover, Parker has suffered
significant case specific prejudice and which deny him due process due to unreasonable
delay attributable solely to the State contrary to Justice Stevens's opinion in Lackey v.

Texas, 514 U.S. 1045 (1995) and it’ s progeny.
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Harmful error also occurred when the trial court denied Parker’s motion for
mistrial arising fromthe State’ simproper introduction initsclosing argument, inviolation
of the Sixth Amendment, of a co-defendant’ s statement implicating Parker as a major
participant in the crimes. Theseimproper commentswereimproperly emphasized by the
State in a purported “curative instruction” which rose to the level of fundamental error
becausethe* cure” did moreharmthan good. Evenif this Sixth Amendment violation were
capable of being cured, the trial court engaged in further fundamental error when it
improperly delegated it’ sindependent duty to properly instruct thejury to the prosecutor
who in response to this fundamental error made the improper curative instruction.

The cold calculated and premeditated and especially heinous atrocious and cruel
aggravators were not established beyond a reasonable doubt insofar as the State’s own
evidence did not negate a reasonable hypothesis of innocence sufficient to establish the
aggravators. Moreover, the evidencedid not establish that Parker’ sdominant motivewas
witnesselimination. Moreover, the unrebutted statutory mental health mitigatorsand non-
statutory mitigation either render the death penalty improper in Parker's case or
disproportional in light of the admissible evidence in support of aggravation.

Asshown below, thetrial court committed additional errorsrequiringthereversal
of the judgement from which Parker appeals.

ARGUMENT
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POINT |

THE TRIAL COURT ERRED WHEN IT REFUSED
TO HEAR AND ADDRESSON THE MERITSPARKER'S
MOTION TO SUPPRESSHISMAY 7 STATEMENT

A. The Trial Court Improperly Quashed Parker’s
Motion to Suppress

Standard of Review: De Novo, Statev. Moore, 791 So. 2d 1246 (Fla. 1st DCA

2001).

Under Florida Rule of Criminal Procedure 3.190(h), a court isrequired to hold
a hearing on a motion to suppress evidence prior to commencement of trial. See
Gadson v. State, 600 So. 2d 1287 (Fla. 4th DCA 1992); Foster v. State, 255 So. 2d
533 (Fla. 1st DCA 1971) (rule3.190(h) requiresthat thetrial court hold ahearingon
amotion to suppress before thetrial beginsand that the court makeitsruling on the
motion beforethetrial begins, upon the basisof the evidence adduced at the hearing
onthemoation); Williamsv. State, 548 So. 2d 898 (Fla. 4th DCA 1989)(trial courtis
obligated to hear apretrial motionto suppressbefore proceedingwiththetrial). Prior
totrial, in compliance with Rule 3.190(h), Parker moved to suppressall statements
hemade, including the statements he madeto Detective Powerson May 7, 1982 (the

“May 7 Statement”). R3-368-94. Section 921.141(1) specifically providesfor the
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exclusion in penalty proceedings of evidence obtained in violation of the United
States and Florida constitutions.

Rather than respond on the meritsto Parker’ sArt. 1., Sec. 9, 16, Fifth and Sixth
Amendment arguments, the State imposed a defense of avoidance and moved to
guash Parker’ slegally sufficient motion on the grounds that Parker had previously
litigated and lost at his original trial the issue of the admissibility of the May 7
Statement and that Parker sought improperly to apply retroactively the Supreme
Court’sdecision in Michigan v. Jackson, 475 U.S. 625 (1986).° R3-560-74, R17-
240-85. Rather than hold an evidentiary hearing and address the motion on the
merits, the trial court granted the State’ s motion to quash. R5-937-38.

AsthisCourt held in Preston v. State, 607 So. 2d 404 (Fla. 1992), cert. denied,
507 U.S. 999 (1993), however, the trial court was not bound to follow any
determinationsontheadmissibility of theMay 7 Statement madein Parker’ soriginal
proceedings:

This Court has applied the ‘clean date€’ rule to resentencing
proceedings. We have held that a resentencing is a completely new

proceeding and a resentencing judge is not obligated to find mitigating
circumstances found by the first judge.... [W]e have held that atrial judge

> At hisoriginal trial, Parker’s motion to suppress all statements he
made was denied. The May 7 Statement was admitted. On appeal, the courts
ultimately held that he had not properly preserved any claim that the May 7
Statement should be suppressed. See Parker 1V, 974 F.2d at 1575 n.72.
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may properly apply the law and is not bound in remand proceedings by a

prior legal error.... The basic premise of the sentencing procedureisthat the

sentencer consider all relevant evidenceregarding the nature of thecrimeand

the character of the defendant to determinethe appropriate punishment. This

isonly accomplished by allowing aresentencing to proceed in every respect

as an entirely new proceeding.
Id. at 408-09 (emphasis added). “A resentencing should proceed de novo on all
Issues bearing on the proper sentence which the jury recommends be imposed.”
Teffeteller v. State, 495 So. 2d 744, 745 (Fla. 1986); see also King v. Dugger, 555
So. 2d 355, 358 (Fla. 1990); Phillipsv. State, 705 So. 2d 1320, 1322 (Fla. 1997).

That Parker’s conviction was upheld, and the original jury had considered the
May 7 Statement in determining Parker’ sguilt, doesnot underminethe clear mandate
of Preston that the trial court at re-sentencing is not bound by a prior legal error at
theorigina trial. The State did not introduce the May 7 Statement at resentencing
simply as relevant background to the guilty verdict. Rather, the State used it to
establish several aggravators, to counter the defense position that, as the State had
admitted, Cave was the shooter, and to rebut Parker’s claim that he was a minor
participant. R33-2685-88, R34-2719. Accordingly, the admission of the May 7

Statement was not only relevant to the re-sentencing proceedings, it was crucial to

the State’ seffortsto establish aggravation and rebut Parker’ sevidencein mitigation.
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The purpose of aresentencing hearing is for the jury and judge to determine
whether the State has proved beyond a reasonable doubt, through admissible
evidence, the presence of aggravating circumstances and, if so, whether they
outweigh evidencein mitigation. The Statethusneeded to establish aggravation, by
legally competent and admissible evidence, to justify the death penalty. SeeWay v.
State, 760 So. 2d 903, 918 (Fla. 2000), cert. denied, 531 U.S. 1155 (2001). If the
May 7 Statement, as Parker contends, is not admissible evidence, it cannot be used
to support the trial court’s findings.

On hismotion to suppress at Parker’ sresentencing, not only did Parker seek to
present evidence in support of the motion that had not been presented and
considered on the motion to suppress at hisoriginal trial in 1983, see R3-368-553,
Parker also relied upon the Supreme Court’ s 1986 opinion in Jackson. R5-933-36.
In Jackson, the Supreme Court conclusively resolved a previously uncertain area of
thelaw concerning custodial interrogations when it held that, after the defendant’ s
right to counsel has been asserted and has attached, any waiver permitting
police-initiated interrogationisinvalid under the Sixth Amendment. 475U.S. at 636
(holding that the Fifth Amendment principlesestablished in Edwardsv. Arizona, 451

U.S. 477 (1981), applied equally to claims based on the Sixth Amendment).
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Having already appeared beforeamagistrateon May 5, Parker’ sright to counsel
was asserted and had aready attached. See Parker 1V, 974 F.2d at 1571 n.41,
Brewer v. Williams, 430 U.S. 387, 397-401 (1977). The evidence Parker sought to
introduce at theimproperly refused suppression hearing woul d have established that
the police, not Parker, initiated the May 7 interview during the unconstitutional
custodial interview on May 5, requested it again on May 6, and thenagainonMay 7.
Thewaiver form Parker signed before Powerstook him on atour of the crime scene
was therefore invalid under Jackson and Edwards. Indeed, the evidence Parker
sought to introduce in support of suppression establishes that the waiver form,
through which the State sought to obtainincriminating statementsfrom Parker, itsel f
was an unconstitutional interrogation. See R3-374-75. Thetrial court, however, in
guashing themotionto suppress, improperly deprived Parker of theright to establish
the facts at a hearing.®

Contrary to the State' s argument in the court below, Parker is not seeking the
retroactive application of Jackson, whichwould beimpermissible under Henderson

v. Dugger, 522 So. 2d 835, 837 (Fla. 1988) The doctrine of retroactivity only

6 To surmount the Jackson bar the State would need to prove that
Parker, and not the police, initiated the May 7 interview. Not only has the State
failed to come forward with such evidence, the evidence Parker proffered
demonstrates that the police initiated the May 7 interview. See R3-368-553.
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precludesthe application of new precedentswhentheoriginal proceedingsarefinal.
A re-sentencing proceeding, by definition, is not final — the sentence is till to be
determined based on admissible evidence to be submitted to a judge and jury.
Becauseare-sentencing hearing isanew proceeding, thelaw governing that hearing
isthe law at the time of resentencing. The question regarding the admissibility of
evidenceat Parker’ sresentencing hearing thusiswhether the evidencewasadmissible
at thetime of theresentencing or at thetime of thisdirect appeal, not whether it was
admissible at Parker’s original trial in 1983.

In addition to establishing a violation of Jackson, the evidence proffered in
support of Parker’ smotion to suppress plainly established that the May 7 Statement
Is the inadmissible fruit of the unconstitutionally obtained May 5 Statement, and
suffered from the same constitutional infirmities as those that the Eleventh Circuit
found rendered theMay 5 Statement inadmissible. SeeParker 1V. If Parker had not
beenimproperly questioned on May 5, hewould not havegiventheMay 7 Statement,
rendering the May 7 Statement inadmissible aswell. See Johnson v. State, 660 So.
2d 648 (Fla. 1995), cert. denied, 517 U.S. 1159 (1996). Nothing had changed for
Parker between May 5 and May 7. His purported counsel was still the conflicted
public defender. In fact, at the time on May 7 when Detective Powers informed

Parker that he was represented by counsel and that counsel had advised him not to
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make any statements,” Parker’s appointed counsel had moved to withdraw on
groundsof conflict, seeR3-374-76, |leaving Parker asunrepresented ashewasat the
timeof theMay 5 Statement. Parker had invoked hisright to counsel and hisright to
silence, and had still not received the advice from an attorney to which he was
entitled.

B. TheTrial Court’sRefusal to Hear Parker’s
Motion to Suppress Was Not Har mless

The introduction of Parker's May 7 statement at his resentencing trial was not
harmless error beyond a reasonable doubt, the constitutionally required standard
under Chapman v. California, 386 U.S. 18, 24 (1967). For one, the State used the
Powerstestimony to prove Parker’ slevel of participation in the crimes, to establish
witness elimination as amotive, and to counter his claim that Cave was the shooter
with Parker’ sinconsistent all eged statement that Bush shot thevictim. R33-2685-88.

Not only did the State rely on the May 7 Statement, but the jury clearly gave it
careful consideration. Thejury specifically requested that the Powerstestimony be
re-read, R34-2832, thus establishing the importance of this evidenceinthejury’s

deliberations. In its sentencing order, the trial court accepted each of the State’s

! Powers noted on the rights waiver form that Parker knew that his
lawyer advised him not to speak. By making this statement, Powers improperly
perpetuated Parker’ s mistaken belief that his appointed attorney could provide
effective, non-conflicted counsal. See, Parker 1V, 974 F.2d at 1571-73; R3-370-76.
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arguments concerning the significance of the May 7 Statement in establishing
aggravation when it found, in reliance on Detective Powers stestimony, in support
of the witness elimination and pecuniary gain aggravatorsthat: 1) “Parker advised
Bush regarding disposing of the knife used to stab the victim”; 2) “There was a
discussion in the car regarding killing Deputy Bargo who stopped them after the
murder of the victim”; and 3) the murder was committed to gain $134 (Powers
testified that intheMay 7 Statement Parker admitted to sharing inthe proceedsof the
robbery). R7-1329-30. ThisextensiverelianceontheMay 7 Statement demonstrates
that the introduction of this unconstitutionally obtained evidence was not harmless
beyond a reasonabl e doubt.
POINT Il
THE TRIAL COURT IMPERMISSIBLY

EXCLUDED DEFENSE EVIDENCE

Standard of Review: Abuse of Discretion; Vannier v. State, 714 So. 2d 470

(Fla 4" DCA 1998)

At theresentencing, thetrial courtimproperly excluded evidence Parker sought
tointroducein support of mitigation. Thisimproperly excluded evidenceincluded:
1) testimony and documentary evidence from Audrey Rivers, awitness called to
testify to Parker’s character as she has come to know it through her extensive
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correspondence with and visitsto Parker while on death row; 2) affidavits obtained
from Parker’ srelatives and otherswho knew him who were declared unavailableto
testify at the resentencing where the State had ampl e opportunity in connection with
thisand prior proceedingsto examinethese affiantsand thetrial court had improperly
denied Parker’ smotion to perpetuate testimony from some of these witnesses; and
3) testimony from Richard Barlow, the former Assistant State Attorney who
conducted the 1993 Cave resentencing, proffered in support of Parker’s evidence
that the State itself acknowledged at the 1993 Cave resentencing that Cave, not
Parker, was the shooter.

InVannier v. State, 714 So. 2d 470, 471-72 (Fla. 4th DCA 1998), the court
noted:

AstheCourt saidin Chambersv. Mississippi, 410 U.S. 284, 302

... (1973), “few rights are more fundamental than that of an accused

to present witnesses in his own defense.” Although this quotation

refers to “witnesses’, the principle obviously includes other forms of

evidence as well. Our own supreme court has held that “where

evidence tends in any way, even indirectly, to establish a reasonable

doubt of defendant’ sqguiilt, it iserror to deny itsadmission.” Riverav.

State, 561 So. 2d 536, 539 (Fla. 1990).

Thetria court’s exclusion of this evidence was based on its conclusion that

it wasinadmissible hearsay. In so ruling, the trial court ignored the only relevant

inquiry under Section 921.141(1), which relaxes the evidentiary rules during the
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penalty phase, and expressly permitstheintroduction of hearsay provided thereisa
fair opportunity to rebut.® The only relevant inquiry under Section 921.141(1) is
whether the State had afair opportunity to rebut. See Blackwood v. State, 777 So.
2d 399 (Fla. 2000), cert. denied, 122 S. Ct. 192 (2001). Aswe show below, because
much of thisevidencewasnot offered for thetruth of the mattersasserted, it was not
excludable ashearsay, and was admissible, in any event, becausethe State had afair
opportunity to rebut.

A. Testimony of Audrey Rivers

Audrey Rivers came to know Parker through her extensive correspondence
and visits to Parker since 1989. Her testimony was introduced to establish
non-statutory mitigation concerning Parker’'s character. In particular, Parker
contended that the testimony of Rivers and others established both that Parker had
developed a positive outlook and sought to educate himself as best he could while
on death row and that he isagenerous, caring and giving person. Although Rivers

testified to an extensive correspondence with Parker, Parker marked only a small

8 The section literally provides that the defendant must have afair
opportunity to rebut the hearsay. However, this Court has ruled that the State must
also have afair opportunity to rebut the proffered hearsay. See Wuornosv. State,
644 So. 2d 1012, 1017-18 (Fla. 1994), cert. denied, 514 U.S. 1070 (1995).
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number of letters and sought to have them introduced into evidence® This
correspondence provided concrete examples of Parker’ s growth, development and
adjustment while on death row.

Parker sought to introduce these | etters not for the truth of the matters Parker
stated therein but to illustrate Rivers' s testimony and evidence the factual basisfor
her conclusions. R31-2351-53. The State obj ected stating that they werecumulative,
unduly prejudicial, and self-serving statements'® of thedefendant. Althoughthetrial
court agreed that the Riverstestimony wasrelevant and probative, the objectionwas
sustained. R31-2355-56.

Theletters, however, were not inadmissible hearsay and wererelevant for the
jury and the trial court to consider in light of the State’s effort to characterize the
Parker/Riversfriendship ascontrived in anticipation of anew sentencing hearing or

clemency petition.** R31-2381. Indeed, thetrial courtin ultimately assigning “very

° The letters were placed in the record as Defendant’s V for
identification. R31-2356.

10 The letters, as part of amutual correspondence, plainly were not self-
serving. See Buchanan v. State, 575 So. 2d 704 (Fla. 3d DCA 1991).

1 Parker’ s clemency petition had already been rgjected in 1987. Thereis
no evidence that in 1989, when Rivers first met Parker, Parker had any expectation
of any additional clemency proceedings. Infact, he was at the time under warrant
of execution.
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littleweight” to the Riverstestimony, accepted thischaracterization of thefriendship
as“possibly contrived.” R7-1334. Theletters Parker sought to introduce and that
Riverswasnot allowed to read from as part of her testimony, conclusively rebut any
suggestion of a “contrived” friendship. They instead speak of Parker’s genuine
feelingsfor Riversand her family and hisrespect for her asaperson. Theseletters
would have supplied compel ling evidence of Parker’ sredeeming virtues, his growth
on death row, and, as Rivers put it, his “deeply spiritual” nature. R31-2350-51.
Without the lettersthemsel ves, thejudge and jury were deprived of an essential tool
that would have enabled them to evaluate the reliability of Rivers's conclusions.
Asin Drayton v. State, 763 So. 2d 522 (Fla. 3d DCA 2000), because these
|etterswere not offered to provethefacts asserted therein but instead were designed
toprovidethebasisfor Rivers sconclusions, they arenot inadmissiblehearsay. See
also Kingv. State, 684 So. 2d 1388, 1389 (Fla. 1st DCA 1996)(“ The hearsay rule
does not prevent a witness from testifying as to what he has heard. It israther a
restriction ontheproof of fact through extragjudicial statements.”) Just asRiverswas
properly permitted to testify concerning her impressions of Parker as she cameto
know himthrough hisletters, so too thelettersthemselveswere not hearsay. Y et by
their exclusion, the State unfairly prevented consideration of the basis of Rivers

opinionsin the face of the State’ s claim of a contrived relationship.
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Asthis Court has recently stated:

Wemust never lose sight of theimportant val uesbeing balanced
in death penalty proceedings. Onthe onehand society hasinvoked the
ultimate sanction of death because an innocent life has been taken by
the defendant under especially egregious circumstances. Onthe other
hand that same society cautions that “death is different” and
extraordinary safeguardsmust betaken toinsurethat only thosewhose
guilt is certain and that are truly deserving of the forfeiture of life are
ultimately put to death. Wein the courts have the major responsibility
for insuring that these values are properly reflected and balanced in our
procedures and oversight of the death penalty process.

Amendments to F.R. Crim. P. 3.851, 3.852, and 3.993 and Fla. R. Jud. Admin
2.050n1, 2001 Fla. LEX1S1408, at *60-61; 26 Fla. L. Weekly S494, July 12, 2001.
Moreover, the State had ample opportunity to rebut the conclusions and
character opinionsRiversdrew from her correspondence and meetingswith Parker
through its cross-examination of Rivers. The letters were therefore admissible
pursuant to Section 921.141(1).
B. TheTrial Court Improperly Denied Parker
the Ability to Perpetuate Testimony and to
Present Evidencein Mitigation of the Death Penalty
Parker by legally sufficient motion asserted his right to perpetuate witness
testimony pursuant to F.R. Crim. P. 3.190(j). R5-961-82. Thetria court deniedthe

motion notwithstanding the mandatory language of thisruleand despitethefact that

no objection to thelegal sufficiency of the motionswas ever made by the State. R5-
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990. At trial Parker sought to introduce affidavits obtained from a number of
unavailable witnesses in support of mitigation. Asto some of these witnesses, had
the motion to perpetuate been granted, Parker would have been able to instead
introduce their deposition testimony. As to the others, who would not have been
able to testify at a deposition even had the trial court granted Parker’s motion to
perpetuate, the affidavits should not have been excluded as hearsay becausethe State
had afair opportunity to rebut and the affidavitswere theref ore admissible pursuant
to Section 921.141(1).

Parker proffered theauthenticated affidavits* of ElImiraParker (Parker’ snow
deceased mother), Douglas Smith (the only father figurein Parker’slife), Katie Lee
Parker and RosieLee Parker (Parker’ ssisters), GloriaMarshall, and MarthaRahming
(both teacherswho could testify to Parker’ scharacter and followership traits), all of
whomwerefoundto beunavailable. R29-2039. Theaffidavits show substantial non-
statutory mitigation by Parker’ sfamily members, putativefather, family friends, his
teacher and counselor. The affidavits demonstrate the dimension and depth of

Parker’ s proffered mitigation.

12 Defendant’s N, O, P, and Q and R for identification.
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The State did not take the position at trial that it did not have the opportunity
to rebut thisevidence. Rather it objected on hearsay grounds. In Blackwood, this
Court held that at sentencing proceedings out-of-court declarations should not be
excluded on hearsay grounds. Instead, such evidence should beexcluded only if the
State had no fair opportunity to rebut the proffered statements. See 777 So. 2d at
407-08. Herethe State had ample opportunity to rebut but obstructed the effort both
pretrial and at trial. When Parker sought to perpetuate witness testimony, the State
objected. At trial Parker sought to admit the affidavit’ s themselves and again the
State objected.

Had thetrial court properly addressed theonly relevant issue, i.e., whether the
State had a fair opportunity to rebut the statements made in these affidavits, the
background and use of these affidavits in prior proceedings would plainly have
established their admissibility under Section 921.141(1). These affidavits were
obtained in connection with Parker’s prior Rule 3.850 motions filed in 1987 and
1989. Inthe 1987 proceeding, because Parker was unable to obtain the attendance
of several witnessesat the hearing, the State asserted no objection to theintroduction
of the 1987 affidavitsat the February 1988 hearing. Again, inthe 1989 proceedings,
although no hearing washeld, the State contended that no hearing was necessary, and

that the motion should instead be denied on the basis of the papers, including the
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1989 affidavits. Again, the State certainly could have sought to examine these
witnesseswho even yearslater at Parker’ sresentencing were no longer availableto
testify.

The only person with any credible claim of prejudiceis Parker. The record
thusdemonstratesthat thetrial court barred relevant mitigating evidencefrom being
presented and considered during Parker’ sresentencing in contravention of Hitchcock
v. State, 578 So. 2d 685, 689 (Fla. 1990), vacated on other grounds, 505 U.S. 1215
(1992). Because adefendant in acapital case hasaright to introduce non-statutory
mitigating evidence at the penalty phase of histrial, Lockett v. Ohio, 438 U.S. 586
(1978), Parker’ s resentencing was fundamentally and reversibly compromised.

C. Testimony of Richard Barlow

In Parker V, 721 So. 2d at 1150, this Court determined that Parker was not
precluded from presenting, through an appropriate witness, evidence of inconsi stent
positions and inconsistent evidence utilized by the Statein hisprior trial and inthe
prior trials of his co-defendants. See also Parker 11, 542 So. 2d at 358.

In accordancewith thisCourt’ sdeterminations, Parker called former Assistant
State Attorney Richard Barlow to testify. Barlow testified that in 1993 he was the
Assistant State Attorney in charge of the 1993 Cave resentencing proceeding.
Barlow concluded, after conferring with the elected State Attorney, Bruce Colton,
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that credibleevidence, intheform of the Bryant testimony, established that Cavewas
the shooter. R29-2086-88. Parker then established, through Barlow, that the State
presented the Bryant testimony at the 1993 Cave res-sentencing proceeding as
credible evidence upon whichthejury should conclude, beyond areasonabl e doubt,
that Cave, not Parker wasthe shooter. R29-2048-51, 2077-78, 2128. Inaneffort to
underminethesignificanceof thistestimony, the Staterebutted with evidencethat the
determination to rely on the Bryant testimony at the 1993 Caveresentencing wasall
abig mistake. R33-2671-74.

Thelimitationsimposed on Barlow’ stestimony, however, improperly excluded
evidencethat would have established thebasisfor Barlow’ sconclusionsand thereby
countered the State’ s claim to have been mistaken when it told ajudge and jury in
1993 that the evidence established that someone other than Parker was the shooter.
Defense counsel asked Barlow torelay tothejury what Bryant had told him. Thetrial
court sustained the State’ s hearsay objection. R29-2059. The statements sought to
be elicited from Barlow were not hearsay because they were not being offered to
prove thetruth of the matter asserted but rather to show that the statements made to
Barlow were consistent with what Bryant told Art Jackson and therefore supported

his credibility conclusions. R29-2055-58.
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In Drayton v. State, 763 So. 2d 522 (Fla. 3d DCA 2000) the court
reversed and remanded defendant’ s conviction for first-degree murder and armed
robbery with a firearm under circumstances similar to those presented here. In
Drayton, the defendant testified that hewasnot involved inthemurder, and that while
driving hismother’ scar, he had been flagged down by two acquaintances. Whilein
thecar, thetwo men discussed the crimethey claimed they had just committed. The
Drayton court held that the overheard conversation was not inadmissible hearsay
becauseit was not offered to provethetruth of the statements but rather was offered
to establish how defendant learned the details of the crime. 1d. at 524; see adso
Ehrhardt, Florida Evidence § 801.2; King, 684 So. 2d at 1389.

Theability to show thecredibility of the Bryant testimony waskey to Parker’s
presentation and involved a two-fold strategy. First, Parker sought to show the
credibility of his position by having the State's own former prosecutor testify in
support of Parker’s defense. Second, Parker sought to show the credibility of the
prior inconsistent position, i.e., that Cave was the shooter as shown by the Bryant
testimony, by showing thejury the number of timesthat Bryant asserted theposition
and how it was consistent with what he told Barlow. In thisway the defense could
argue credibly that not only was Cave the sole possessor of the gun but also the

triggerman. Thispresentationwould, at thevery least, cast areasonable doubt onthe
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credibility of thetestimony of GeorgeanneWilliamsand Terry Wayne Johnson. The
ultimate point was that this position was the truth because the State had itself taken
that same position.

Parker’s presentation of Barlow’s testimony was further improperly
undermined by trial court rulingsthat prevented Barlow from testifying concerning
other details of hisinvestigation. In connection with the Bryant testimony Barlow
was asked whether he considered the medical examiner evidencein conjunctionwith
what Bryant had told him. When asked to detail to thejury those considerationsthe
State objected. The court sustained the objection determining that this testimony
went to the professional thought process of Barlow. R29-2074-2075. However, it
was precisely because such evidence concerned the thought processes of the State’ s
representativeat aprior trial, in contrast to the State’ sclaim at thistrial that the State
was mistaken at the earlier trial, that this proffered testimony was probative and
admissible.

The trial court’s limitations on the Barlow testimony ruling seriously
undermined Parker’ sdefensein sofar asit limited Barlow’ srelating to thejury his
diligentinvestigationinto thefactsthat supported the State' sprior position. Because
thejury asked for aread back of Barlow’ stestimony, R34-2832, its significance to

thejury’ sdeliberationsis apparent. Whether they would have resolved the casein
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Parker’s favor with more detailed corroboration of the sound basis for the State’s
previous conclusion that the evidence established that Cave was the shooter cannot
be said with certainty beyond a reasonable doubt.

POINT I11

THE STATE’'SIMPROPER INTRODUCTION DURING
CLOSING ARGUMENT OF AN INADMISSIBLE STATEMENT
OF A CO-DEFENDANT STATING PARKER WASTHE
SHOOTER VIOLATED PARKER’SSIXTH AMENDMENT
RIGHT TO CONFRONT THE WITNESSES AGAINST HIM

Standard of Review: Sixth Amendment violation was harmless beyond a

reasonable doubt. See Looney v. State, 2001 WL 1338488 (Fla. Sup. Ct. Nov. 1,

2001).

A. TheProsecutor Improperly Introduced Bush’s Statement

In closing argument, the prosecutor stated that Williams had testified to the
Bush’sinadmissible hearsay statements:

But Georgeanne Williamsis the one who knows what was said
and done. So what you have to look at is, can she be believed? I's her
testimony worthy of belief? Why isit? Well, first of al, the testimony
that she gave here in this courtroom was consistent, completely
consistent with the testimony that she gave not only against this
Defendant, but against her own boyfriend. Shetestified in both of their
trials.

When shewent to thejail to visit John Earl Bush and hetold her,
“| stabbed the girl but Parker shot her.” Shewanted to believethat. But

-53-



she couldn’t be sure if she could believe that. She had to hear it from
Parker. So she said she went over to his cell.

R33-2688-89 (emphasisadded). Williams, however, never testified at Parker’ strial
concerning any statements by Bush. Indeed, as the State recognized in its
examination of Williams, it could not €elicit such testimony. R27-1759. To do so
would put before the jury, as the prosecutor ultimately did through his closing
argument, the inadmissible out-of-court declarations of aco-defendant in violation
of Parker’s Sixth Amendment Rights to confront the witnesses against him.

Becausethrough hisclosing statement the prosecutor had now improperly put
beforetheresentencingjury Bush' salleged out-of-court statement, Parker moved for
amistrial. R33-2708. Thetrial court denied the motion, but told the Stateto “ correct
the argument.” R33-2709-10. The prosecutor then addressed the jury:

L adiesand Gentlemen, what Counsel just brought to the attention of the

Judge is that at sometime during my argument . . . | said that

Georgeanne Williamstestified that John Earl Bush told her that Parker

did the shooting. That’ s not evidence in this case. That’ s not evidence

at al. | don't recall saying that, but | don’t doubt it if that’s what he

said that | did. That isnot evidence and it’ s not something you should

consider becausethat wasn't said. . . . If | said anything other than that

| didn’t intend to and certainly wouldn’t want you to consider what’s

not evidence in this case. So let’s move on.

R33-2713-14. This*correction” missed the point entirely and, in additionto causing

jury to hear again the extremely pregjudicial Bush statement that Parker was the
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shooter, told thejury that the State did not want the jury to consider such evidence
rather than expressly informing the jury that it could not consider the alleged Bush
Statement.

B. Thelntroduction of Bush’s Statement Violated
Parker’s Art |, Sec. 16 and Sixth Amendment Rights

The right of an accused to confront witnesses against him is a fundamental
requirement for afair trial. Duttonv. Evans, 400U.S. 74, 79 (1970). Eventhoughthe
prosecutor is not awitness, the introduction through a prosecutor’ s remarks of an
Inadmissibleextrgjudicia statement isthe equivaent of testimony tothejury. Douglas
v. Alabama, 380 U.S. 415, 419 (1965); see also Mattesv. Gagnon, 700 F. 2d 1096,
1102 (7th Cir. 1983). Thus, a prosecutor’s reliance on inadmissible hearsay
testimony in closing argument constitutesaviol ation of the Confrontation Clause. See
Hutchinsv. Wainwright, 715F. 2d 512 (11th Cir. 1983), cert. denied, 465U.S. 1071
(1984).

Here there can be no question that the Bush statement put before the jury
through the prosecutor’ sstatement isinadmi ssible hearsay and that thewitnessisnot
available for cross-examination. See Hutchins, 715 F. 2d at 516. Bush has been
executed and therefore was not available for cross-examination. Any statements he

madeto Williamswereinadmissiblehearsay. Itisfundamental that aprosecutor may
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not rely on evidence outside thetrial record to obtain aconviction. Id. at 516. Here,
not only did the prosecutor do so, the extra-judicial “evidence’ wasof thetype most
prejudicial to Parker — a claim that Parker’ s co-defendant, Bush, had identified
Parker as the shooter.

C. TheProsecutor’'s Comment to the Jury
Did Not Curethe Sixth Amendment Violation

Bruton v. United States, 391 U.S. 123 (1968), established that cautionary
instructions cannot berelied upon to cureadeprivation of theright of confrontation.
It isabasic premise of the Confrontation Clause that certain kinds of hearsay “are
at once so damaging, so suspect, and yet so difficult to discount, that jurors cannot
betrusted to give such evidence the minimal weight it logically deserves, whatever
instructionsthetrial judgemight give.” Id. at 138; accord Williamsv. State, 611 So.
2d 1337 (Fla. 2d DCA 1993); Roundtree v. State, 546 So. 2d 1042 (Fla. 1989);

Conner v. State, 748 So. 2d 950 (Fla.), cert. denied, 530 U.S. 1262 (2000).

When there is a substantial risk that the jury, despite instructions to the
contrary, will look to the incriminating out-of-court statements in determining the
defendant’s guilt, the curative instruction is inadequate to remedy the Sixth
Amendment violation. Id. Although Brutoninvolved ajointtrial, itsprinciplesapply

equally to the assessment of the adequacy of acorrectiveinstruction at thetrial of a
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singledefendant. See Simmonsv. United States, 440 F. 2d 890, 892 (7th Cir. 1971);
Toolatev. Borg, 828 F. 2d 571, 574 (9th Cir. 1987).

The prosecutor’ s remarks were inadequate to remedy the prejudice created
through theintroduction of the claimed Bush statement that Parker wasthe shooter.
Therisk isgreat that the jury ssmply could not follow the prosecutor’ s request that
it not to rely on the Bush statement becauseit wasnot evidencein thiscase. Herethe
risk of jury reliance on theinadmissible hearsay statement of aco-defendant isgreat
because the “correction” was brief and did not specifically instruct the jury that it
could not rely on, and must disregard, the prosecutor’ sstatement. See United States
v. Newman, 490 F. 2d 139, 143-44 (3d Cir. 1974).

Moreover, the prosecutor’s “corrective” remarks served to amplify, not
correct the constitutional error by suggesting that therewasevidencethat Bush said
that Parker was the shooter, but that this evidence was not on the record, not
evidence“inthiscase’. R33-2713-14. Thecorrection reinforced theinferencedrawn
from Williams's statement, because it “left the jury with the impression that the
government could have introduced evidence” that Bush was said to be the shooter
but was prevented from doing so. See United Statesv. Blakey, 14 F. 3d 1557, 1560

(11th Cir. 1994).
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The fact that the prosecutor, not the judge, made the “correction,” further
demonstrates the inadequacy of the purported cure. In cases that consider whether
acorrection to the jury can remedy a constitutional error, that correction is by way
of clear instruction from the judge and not by way of remarks from the erring
prosecutor. See Simmons, 440 F. 2d at 891; United Statesv. Vadez-Soto, 31 F. 3d
1467, 1473 (9th Cir. 1994), cert. denied, 514 U.S. 1113 (1995). The prosecutor’s
remarks are not jury instructions and therefore even less able to counter the
prejudicial introduction of a co-defendant’s statement in violation of the Sixth
Amendment.

Thejury waslikely to be influenced by the prosecutor’ s remarks concerning
the out-of-court Bush statement because of the*“ special relationship” between Bush
and Parker asaccomplices. See United Statesv. Lyons, 703 F. 2d 815, 819 (5th Cir.
1983). Such*[s]pecifictestimony that ‘ the defendant hel ped mecommit thecrime'.
..Ismorevividthaninferential incrimination, and hence moredifficult to thrust out

of mind.” Richardson v. Marsh, 481 U.S. 200, 208 (1987).
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D. TheSixth Amendment Violation Was Not Har mless

This Court must reverse unlessthe violation of Parker’ sright to confront the
witnesses against him through theimproper introduction of the Bush statement was
harmless beyond a reasonable doubt. See Chapman v. California, 386 U.S. at 24;
United Statesv. LeQuire, 943 F. 2d 1554, 1567 (11th Cir. 1991), cert. denied, 505
U.S. 1223 (1992). The curativeinstruction is one of three factors affecting whether
the prosecutor’ s misconduct is harmless beyond areasonable doubt. The other two
factors are the magnitude of the statement’s prejudice and the strength of the
evidence of the defendant’s guilt. United States v. Montgomery, 210 F. 3d 446,
454-455 (5th Cir. 2000).

A curativeinstructionismorelikely to be an adequate remedy that rendersthe
error harmlesswhen thereisalready aquantum of evidenceto support theconviction
absent the prosecutor’ s misconduct. But where evidence of the defendant’ sguiltis
not so strong that it can be characterized as* overwhelming,” courtshavefound that
the misconduct casts serious doubt upon the correctness of the jury’s verdict.
Blakey, 14 F. 3d at 1561; United States v. Thomas, 943 F. Supp. 693, 702 (E.D.
Tex. 1996); Simmons, 440 F. 2d at 892. Even if the prosecutor’ s “correction” that
the Bush statement was not evidence were the equivalent of a curative instruction,
suchaninstructionisinadequateto remedy the Sixth Amendment viol ation whenthe
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improperly introduced out-of-court declaration is clearly inculpatory and vitally
important to the prosecution’s case. Lozado v. LeFevre, 583 F. Supp. 1174, 1178
(S.D.N.Y. 1984).

The introduction of the Bush statement directly identifying Parker as the
shooter wasextremely prejudicial and, when viewed against thefact that the quantum
of evidence identifying Parker as the shooter isfar from overwhelming, cannot be
said to be harmless. The only admissible direct evidencethat Parker shot Ms. Slater
isthehighly questionable Williamstestimony. WilliamswasBush’ salmost fiancee
with a clear motive to lie. R27-1765-67. She had previously been convicted of
crimesof dishonesty, R27-1779-97, and admitted in her 1993 correspondencewith
the prosecutors that the “truth” was she really did not know who shot Ms. Slater.
R27-1803-04. This otherwise questionable Williams testimony was reinforced
through the prosecutor’ serroneous admission of Bush’ sstatement. Thereisno other
direct evidence that Parker was the shooter. Johnson expressly did not identify
Parker as the shooter. See R28-1925, 1936. The prosecutor’s remark was not a
brief dlip of tongue but a deliberate part of the argument made to corroborate the
testimony of the State’ sonly witnessthat could provideevidencebearing directly on

whether Parker was the shooter.
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The prosecutor’ s improper introduction of the Bush statement was a plain
violation of Parker's Sixth Amendment rights. Given the inadequacy of the
prosecutor’ s“ correction,” thesignificance of theevidencetothejury’ sdeliberations,
particularly asevidenced by thejury’ squestionsdirected at the conflicting evidence
concerningthe extent of Parker’ sparticipation, R34-2832-60, and theinsubstantial
other evidence of Parker’s guilt as the shooter, the “correction” did not render the
constitutional error harmless beyond a reasonabl e doubt.

POINT IV

PARKER'SRIGHT TO A FUNDAMENTALLY FAIR TRIAL
WAS IRREPARABLY COMPROMISED WHEN THE TRIAL
COURT ERRONEOUSLY INFORMED THE VENIRE

THAT PARKERHAD BEEN CONVICTED OF THE UNLAWFUL
AND PREMEDITATED MURDER OF THE DECEDENT

Standard of Review: Parker asserts that, because the comments made were

made by the court, a De Novo Standard should be applied.

Beforetrial, Parker moved to preclude any claim at resentencing that Parker
had been found guilty of premeditated murder. R2-355-57. The State’ s response
madeclear that, althoughit didintend to informthejury that Parker wascharged with
both premeditated and felony murder, it did not intend to mislead thejury concerning
theverdict. R5-782-83. The partiesthusmade clear in advance of trial that thejury

should not be told that Parker had been convicted of premeditated murder.
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Despitethisfact, in hisinitial remarksto thefirst panel of prospectivejurors,
the trial court stated:

Thisisacase, and I’'m going to read from the original charge,
where Mr. Parker has been charged and as | indicated found guilty of

the crime of first degree murder and he has been convicted of the

unlawful and premeditated death of a human being by killing and

murdering Frances Julia Slater, a human being, on or about April 27,

1982 in Martin County, Florida.

R19-436-37 (emphasis added).

No such verdict, however, had ever been entered against Parker. At his1983
trial Parker wascharged with first degree murder either asthe personresponsiblefor
thepremeditated killing of Ms. Slater or asaparticipant inafelony that resultedinthe
unlawful killing of Ms. Slater. The jury verdict simple found Parker guilty of first
degree murder and made no specification asto whether thejury found Parker guilty
of the premeditated killing of Ms. Slater. Indeed, when determining that his 1983
conviction should stand despite the wrongful introduction of an unconstitutionally
obtained statement, the Eleventh Circuit expressly concluded that the error was
harmless as to the conviction because the remaining evidence was sufficient to
support the conviction on a felony murder charge. Parker 1V, 974 F.2d at 1576.

Similarly, as this Court found:

Bryant’ stestimony goesonly to adetermination regarding premeditated
murder. Thetestimony doesnot undermine confidenceintheoutcome
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of the verdict as to Parker’s participation in the underlying felonies,

which, asin codefendant Johnson’ s case, supports afinding of felony

murder.
Parker V, 721 So. 2d at 1152.

Thetrial court’ sstatement to thefirst panel thusplainly misinformed thejury
asto an alleged finding by a prior jury on the most critical issue presented for this
jury todecide—i.e., hasthe State established beyond areasonabl e doubt that Parker
shot and killed Ms. Slater? If anything, based on the conclusions of the Eleventh
Circuit and thisCourt, thejury should have beeninformed instead that theadmissible
evidence at the 1983 trial established only that Parker was guilty of felony murder.

Parker immediately objected to the Court’ s misstatement. The motion for a
mistrial, to strikethe panel and for acurativeinstructionwereall denied. Instead the
trial court proceeded with its remarks by informing the first panel that Parker had
been convicted of first degree murder without correcting its previous misstatement
that he had been found guilty of the premeditated killing of Ms. Slater. R19-435-41.%3

Although thetrial court madethis misstatement only to thefirst panel of prospective

jurors, eight membersof thetwel ve personjury that ultimately recommended adeath

13 When the second panel of prospective jurors was brought in, at
defense counsel’ s suggestion the trial court gave the standard instruction pursuant
to Hitchcock v. Sate, 673 So. 2d 859 (Fla. 1996), that Parker had been found
guilty of first degree murder without further elaboration.
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sentence for Parker heard thetrial court’ suncorrected misstatement that aprevious
jury had already concluded that Parker was guilty of the premeditated shooting of
Ms. Slater.

At the conclusion of thetrial, Parker again sought to have the jury informed
through a jury instruction that: “In reaching its verdict of guilty of first degree
murder, thejury at defendant’ s1983 trial did not specify whether it found defendant
guilty of First Degree Premeditated Murder or First Degree Felony Murder.” R7-
1188. Parker’s proposed instruction would also have informed the jury as to the
different elements for premeditated and felony murder. Only through such an
instruction couldthetrial court’ smisstatement to the eight membersof Parker’ sjury
that came from thefirst panel be corrected and thejury clearly informed that it was
for itto decidebased onthe evidenceat theresentencing trial, not somepreviousjury
determination, whether the State had established beyond a reasonable doubt that
Parker was the shooter.

Thetrial court neverthel essrejected Parker’ sproposed jury instruction onthe
ground that premeditation was defined in the standard instruction for the “cold,
calculated and premeditated” aggravator. R33-2603-10. But Parker wasnot seeking
to ensure that the jury understood the definition of premeditation. Rather, the

proposed instruction was designed to make clear that the jury could not rely on the
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prior guilty verdict asafinding of Parker’ sguilt of the premeditated murder of Ms.
Slater.

Evidence regarding the identity of the triggerman is critical to the jury
deliberations. See Jacobs v. Singletary, 952 F.2d 1282, 1289 (11th Cir. 1992);
Garciav. State, 622 So. 2d 1325, 1330-31 (Fla. 1993); Hawkinsv. State, 436 So. 2d
44 (FHa. 1983); Madlloy v. State, 382 So. 2d 1190 (Fla. 1979). Indeed, the very
purpose of Parker’ sresentencing wasto enabl e asentencing determination by ajudge
andjury that had the benefit of hearing Bryant’ stestimony that Cave admitted that he
was the shooter. See Parker V, 721 So. 2d at 1151. Thetrial court’ s misstatement
told the eight jurorsfrom thefirst panel that Parker had already been found to bethe
shooter thereby removing from their consideration theimpact of the very evidence
that had been improperly suppressed.

The impact of this error is heightened by the fact that it was the trial judge
himself, not one of the advocates for the parties, who told the jury that it need not
concern itself with whether Parker was the shooter because that had already been
decided.

The dominant position occupied by atria judgeinthetrial of a
cause beforeajury issuch that hisremarks or comments, especialy as
they relate to the proceedings before him, overshadow those of the

litigants, witnesses and other court officers. Where such comment
expresses or tends to express the judge’ s view as to the weight of the
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evidence, the credibility of a witness, or the guilt of an accused, it

thereby destroys the impartiality of the trial to which the litigant or

accused is entitled.
Hamilton v. State, 109 So. 2d 422, 424-25 (Fla. 3d DCA 1959); Fogelmanv. State,
648 So. 2d 214, 219 (Fla. 4th DCA 1994); Ehrhardt, Florida Evidence, § 106.1, p.
22.

Accordingly, thetrial judge should avoid making any remark “whichiscapable
of conveying directly or indirectly, expressy, inferentially, or by innuendo, any
Intimation asto what view he or shetakes of the case or asto what opinion thejudge
holds concerning theweight, character, or credibility of theevidenceadduced.” Del
Sol v. State, 537 So. 2d 693, 694 (Fla. 3d DCA 1989); see also Whitfield v. State,
452 So. 2d 548, 549 (Fla. 1984); Speightsv. State, 668 So. 2d 316 (Fla. 4th DCA
1996).

Herethetria court misstated as abinding factual determination from aprior
proceeding that Parker wasguilty of the premeditated killing of Ms. Slater. Thiserror
wasmuch morethan simply anill chosen comment to the prospectivejurorsbecause
it not only destroyed their ability to decide the case fairly but told them from the
outset that Parker was amajor participant and had already been determined to have

acted with the premeditation necessary to a finding that the cold calculated and

premeditated aggravator applied. The comment waswithout any foundation in any
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evidence adduced at Parker’ s resentencing, injected improper comment upon the
inner workings of aprior jury in Parker’sown case, and flew in the face of aproper
Hitchcock instruction. 673 So. 2d at 863.
POINT V
THE EVIDENCE DOESNOT SUPPORT THE

AGGRAVATING FACTORSFOUND BY THE TRIAL COURT

Standard of Review: This court’s task on appeal is to review the record to

determine whether thetrial court applied the right rule of law for each aggravating
circumstanceand, if so, whether competent substantial evidence supportsitsfinding.
Willacy v. State, 696 So. 2d 693 (Fla.), cert. denied, 522 U.S. 970 (1997).

“It is axiomatic that the State is required to establish the existence of an
aggravating circumstance beyond areasonabledoubt.” Geraldsv. State, 601 So. 2d
1157, 1163 (Fla. 1992). The lack of known facts surrounding the killing itself
prohibits the finding of the aggravating circumstances. Gorev. State, 599 So. 2d
978, 987 (Fla.), cert. denied, 506 U.S. 1003 (1992); King v. State, 514 So. 2d 354
(Fla. 1987), cert. denied, 487 U.S. 1241 (1988). Trial courts may not draw “logical
inferences’ to support afinding of aparticular aggravating circumstance. Robertson
v. State, 611 So. 2d 1228, 1232 (Fla. 1993). Of course, when relying on
circumstantial evidence to find an aggravating circumstance, the evidence must be
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inconsistent with any reasonable hypothesis which might negate the aggravator.
Geralds, 601 So. 2d at 1163. In the sentencing order, thetrial court found that the
State had proved beyond areasonable doubt five aggravating circumstances:. 1) that
the capital felony was committed while the defendant was engaged, or was an
accomplice, inthecommission of, or an attempt to commit, or flight after committing
or attempting to commit kidnaping, Fla. Stat. 8 921.141(5)(d); 2) the capital felony
was committed for the purpose of avoiding or preventing alawful arrest or effecting
an escape from custody, Fla. Stat. § 921.141(5)(e); 3) the capital felony was
committed for pecuniary gain, Fla. Stat. 8 921.141(5)(f); 4) the capital felony was
especialy heinous, atrocious, or cruel, Fla. Stat. § 921.141(5)(h); and 5) the capital
felony was a homicide and was committed in a cold, calculated, and premeditated
manner without any pretenseof moral or legal justification, Fla. Stat. 8 921.141(5)(i).
Thetrial court assigned “great weight” to each of these aggravating circumstances.
R7-1328-36.

A. TheEspecially Heinous Atrocious and
Cruel Aggravator Does Not Apply

In Hertz v. State, 2001 Fla. LEXIS 2209, at *48-49 (Sup. Ct. Nov. 1, 2001)
this Court recently reaffirmed the law on the HAC aggravator:

To qualify for the HAC circumstance, “the crime must be both
conscienceless or pitiless and unnecessarily torturous to the victim.”

-68-



Richardsonv. State, 604 So. 2d 1107, 1109 (Fla. 1992). On the other

hand, this Court hasheld that “* an instantaneous or near-instantaneous

death by gunfire does not satisfy the HAC aggravating factor.”

Donaldsonv. State, 722 So. 2d 177, 186 (Fla. 1998) (quoting Robinson

v. State, 574 So. 2d 108, 112 (Fla. 1991)). Moreover, “execution-style

killings are not generally HAC unless the state has presented other

evidence to show some physical or menta torture of the victim.”

Hartley v. State, 686 So. 2d 1316, 1323 (Fla. 1996).

1. Conscienceless or Pitiless

Theonly witnessgiving direct evidence asto psychological issuesrelevant to
HAC wasParker’ sco-defendant Johnson. Histestimony, however, flatly contradicts
thetrial court’sconclusion that Ms. Slater was * begging that her life not be taken.”
R7-1330. Johnsoninstead testified that Ms. Slater wastold that shewasgoingto be
let go and that she believed she was going to be let go. R28-1920.

When Johnson was asked to refresh his recollection with prior testimony as
towhether the girl wasbegging. He stated that he did not remember her saying that.
When asked repeatedly Johnson stated “ She asked — she asked what was they
gonnado to her and he said he was gonnal let her go, and | would assume that she
took him as hisword” R28-1921-22. Despite Johnson’s testimony, which isthe
only evidence of what occurred between the robbery and murder, the trial court
concluded: “[t]hevictim sufferedfear, emotional strain, andterror during theevents
leading up to the actual killing” and that “[s]he wasfrightened and was asking what
the defendants were going to do to her, in effect begging that her life not be taken.”
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R7-1330. Thetrial court’ sfindingsaredirectly contradicted by theonly evidenceon
these issues and thus are manifestly unsupported.

2. Unnecessarily Torturousto the Victim

The balance of the trial court’ s findings in support of this factor focused on
the claim that the murder was unnecessarily torturous. Accordingto thetrial court,
hisHAC finding was supported by: 1) “Hair from the victim, consistent with being
ripped from her head, wasfound in the Bush’scar;” 2) “[t]he victim’sbladder was
completely voided;” 3) the“excruciatingly painful stab wound” wasinflicted while
thevictimstruggled; and 4) “[t]hekilling wasnot sudden and unexpected.” R7-1330.

Thesefindingsare not borne out by theevidenceat Parker’ sresentencing. Dr.
Wright testified that the decedent was shot inthe head from arange beyond threefeet
R26-1704. He opined that the wound to the head was the cause of death and that it
resulted in instantaneous brain death. R26-1708-09. The evidence concerning the
voided bladder also does not establish that the murder was especially tortuous. As
Dr. Wright testified, the evidence was equally consistent with the voiding having
resulted either from fear or asthe result of an abdominal spasm upon being stabbed.
R26-1717. Dr. Wright stated that shemay have suffered virtually noreal pain based
upon the sequence of events assuming that the gunshot and stab wound were nearly
coincidental. R26-1718.
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Nor doesthe evidence concerning the single hair folliclefound in Bush’ s car
support thetrial court’ sHAC determination. That asingle hair wasfound with part
of the bulbousroot does not establish that, asthetrial court found, the hair had been
“ripped from her head.” Rather, the only evidence was that the removal was
“premature.” R28-1889-92. Theevidentiary basisfor thisconclusion, inany event
depends on the improper admission of the Nippes opinion of in an areaasto which
helacksthe requisite expertise. See Holland v. State, 773 So. 2d 1065 (Fla. 2000),
cert. denied, 122 S. Ct. 83 (2001); Goodyear Tire & Rubber Co. v. Ross, 660 So.
2d 1109, 1111 (Fla. 4th DCA 1997); Sea Fresh Frozen Prods., Inc. v. Abdin, 417
So. 2d 218 (Fla. 5th DCA 1987).

Nippeswasconsidered by thetrial courttobequalified only intheareaof hair
and fiber comparison. The court allowed him to testify to the presence of carpet
fibersand to an individual hair follicle found inside Bush’ s car and how they were
obtained. R27-1872-83. The trial court nevertheless permitted Nippes to testify
outside his area of expertise when he characterized the hair follicle as being
“prematurely” removed from the scalp. R28-1889-92. This Court has become
previoudly acquainted with this particular witness. See Murray v. State, 692 So. 2d
157 (Fla. 1997). Nothing in the witness's stated qualifications suggest any such

expertise. R28-1879-80. In closing argument, thisimproper testimony allowed the
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Stateto amplify theerror when it contended that M s. Slater wasdragged fromthe car
by her hair. R33-2681-82, R34-2718. Thiserror wasfurther compounded whenthe
trial court expressly found, based on the improperly admitted Nippes opinion, that
“[h]air fromthevictim, consistent with being ripped from her head, wasfoundinthe
Bush’'scar.” R7-1330.

Moreover, the only evidence concerning the shooting established that, contrary
to the trial court’s findings, the killing was sudden and unexpected. As Johnson
testified, Ms. Slater wastold that she would not be hurt. Thereis no evidence that
would support the conclusion that the decision to kill was not in fact a sudden
change of plan initiated and carried out by a single occupant of Bush’'s car.

B. TheCold Calculated and Premeditated
Aggravator Does not Apply

Toestablishtheheightened premeditation required for afinding that the murder
was committed in acold, calculated, and premeditated manner, the evidence must
show that the defendant had a“ careful plan or prearranged designtokill.” Mahnv.
State, 714 So. 2d 391, 398 (Fla. 1998) (quoting Rogersv. State, 511 So. 2d 526, 533
(Fla. 1987), cert. denied, 484 U.S. 1020 (1988)).

Thephrase“heightened premeditation” isused to distinguishthisaggravating

circumstancefromthe premeditation el ement of first-degreemurder. See, e.q., Porter
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v. State, 564 So. 2d 1060 (Fla. 1990), cert. denied, 498 U.S. 1110 (1991); Hamblen
v. State, 527 So. 2d 800, 805 (Fla. 1988); Rogersv. State, 511 So. 2d 526, 533 (Fla.
1987), cert. denied, 484 U.S. 1020 (1988). Heightened premeditation can be
demonstrated by the manner of the killing, but the evidence must prove beyond a
reasonabl e doubt that the defendant planned or arranged to commit murder before
the crime began. Hamblen, 527 So. 2d at 805; Rogers, 511 So. 2d at 533; Koon v.
State, 513 So. 2d 1253 (Fla. 1987), cert. denied, 485 U.S. 943 (1988). Hamblenand
Rogers show that heightened premeditation does not apply when a perpetrator
Intends to commit an armed robbery of a store but ends up killing the store clerk in
the process.

Theevidence doesnot support thetrial court’ sfindingsin support of the CCP
aggravator. First, thetrial court recited facts concerning the planning that went into
the robbery. R7-1330. These facts, even if supported as to Parker,* are not
evidenceof premeditation with respect tothemurder. Asasecond “fact” in support
of the CCP aggravator, thetrial court concluded: “There was no discussion among

the defendants as to what they would do with her; her fate was a foregone

14 The claim that Parker had “cased” the store before the robbery is an
inference drawn from the mere fact that a witness claimed to have seen himin the
store afew hours before the robbery. R25-1524-26.
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conclusion.” Id. This conclusion is directly contradicted by Johnson'’s testimony
that the defendants had discussed her fate and concluded that she wasto be let go
unharmed. R28-1919-22. Next thetrial court concluded that Parker “initiated her
murder” by demanding thegun. R7-1331. Thisconclusion: 1) isbased solely onthe
testimony of an accomplice, Johnson; 2) ignores Johnson’s prior sworn statement
that he did not know how the gun ended up in the hands of the shooter, R32-2511;
and 3) even if true, improperly equates the impulsive demand for the gun with the
hei ghtened premeditation required for thisaggravator. Lastly, thetrial court, without
even acknowledging the Bryant testimony establishing Cave' sconfession to shooting
Ms. Slater, or that the State had admitted the credibility of that testimony, relied on
the inherently incredible and contradictory Williams testimony that Parker had
admitted to shooting Ms. Slater. R7-1331.

C. The“Avoid Arrest” Aggravator Does Not Apply

The Court in Jackson v. State, 599 So. 2d 103 (Fla.), cert. denied, 506 U.S.
1004 (1992), reviewed the standard for evaluating thetrial court’ sapplication of the
“avoid arrest” aggravator:

In applying thisfactor wherethevictimisnot alaw enforcement
officer, we have required that there be strong proof of the defendant’s

motive, and that it be clearly shown that the dominant or only motivefor
the murder wasthe elimination of the witness. We have also held that
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themerefact that thevictim knew and could haveidentified hisassailant
Isinsufficient to prove intent to kill to avoid lawful arrest.

Id. at 109 (citations omitted) (vacating death sentence in part because the “avoid
arrest” aggravator was not proven beyond a reasonable doubt because the only
evidenceof the defendant’ smotivewascircumstantial and insufficient to provethat
the defendant killed the victimsfor the purpose of avoiding arrest); seealso Geralds
(vacating death sentence in part because the only evidence in support of the “avoid
arrest” aggravator was evidence that the defendant wasknown to the victim); Scull
v. State, 533 So. 2d 1137 (Fla. 1988), cert. denied, 490 U.S, 1037 (1989); Perry v.
State, 522 So. 2d 817 (Fla. 1988); Riley v. State, 366 So. 2d 19 (Fla. 1978).

The “avoid arrest” aggravator “may be proved by circumstantial evidence
from whichthemotivefor themurder may beinferred, without direct evidenceof the
offender’ sthought process.” Farinav. State, 2001 WL 920230, at * 7 (Fla. Sup. Ct.
Aug. 16, 2001). In Farina, the Court upheld the finding of this aggravating
circumstance because, inadditionto evidencethat the victim knew and could identify
the defendant, there was al so evidence that the defendants used gloves; they moved
the victims to a confined area, where they could be controlled, but killed them
anyway; the defendants discussed eliminating witnesses; andthevictimsofferedlittle

resistance. Id. at *8.
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Here, unlike Farina, thetrial court could find little to support this aggravator
other than the fact that the victim could identify the defendants and she could have
been locked in the store to prevent detection. R7-1329-30. These facts do not
support afinding of strong proof that witness elimination was the only or dominant
factor inthekilling of thevictim. See Floydv. State, 497 So. 2d 1211 (1986). The
only additional evidence cited by thetrial court — that Parker discussed disposing
of the knife and that one of the defendants suggested killing Officer Bargo, who
stopped them after the murder — does not supply the necessary proof that witness
elimination wasthe only or dominant motive and, in any event, isbased solely upon
the testimony of Detective Powers concerning Parker's May 7 Statement, which
should have been suppressed.

D. TheEvidence Does Not Support the Trial Court’s Finding
that the Murder Was Committed for Pecuniary Gain

The trial court found that the evidence established the pecuniary gain
aggravator solely on the basis of the conclusory assertion (taken verbatim from the
State’ s sentencing memorandum, see R37-1203-04) that murder had been committed
to gain the proceeds of the robbery. R7-1330. Although the robbery plainly was
committed for pecuniary gain, there is no evidence to support the conclusion that

retaining the robbery proceeds was the motive for the murder. Becausethereisno
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evidencethat financial gain played any part inthe decisiontokill, thisfactor hasnot
been established. See Chaky v. State, 651 So. 2d 1169 (Fla. 1995); Elam v. State,
636 So. 2d 1312 (Fla. 1994).
POINT VI
THE DEATH PENALTY ISDISPROPORTIONATE
Asthis Court held in Terry v. State, 668 So. 2d 954, 965 (Fla. 1996):

Any review of the proportionality of the death penaty in a
particular case must begin with the premise that death is different.”
Fitzpatrick v. State, 527 So. 2d 809, 811 (Fla. 1988). Proportionality
review is a consideration of the “totality of circumstancesin a case,”
and due to the finality and uniqueness of death as a punishment “its
applicationisreserved only for those caseswherethe most aggravating
and least mitigating circumstances exist.

Seealso Almeidav. State, 748 So. 2d 922, 933 (Fla. 1999) (proportionality review
requiresthat circumstances be both the most aggravated and least mitigated). Even
if there were sufficient evidence to support the trial court’s finding of at least one
aggravating circumstance, the death sentence will be affirmed only wherethereis
either nothing or very little in mitigation as explained by this Court in Almeida.
In Blanco v. State, 706 So. 2d 7, 10 (Fla. 1997), cert. denied, 525 U.S. 837

(1998), the Florida Supreme Court summarized its role in reviewing trial court

determinations on mitigating circumstances as follows:
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(1) Whether aparticular circumstanceistruly mitigating in natureisa
guestion of law and subject to denovoreview by [the Florida Supreme]
Court; (2) whether a mitigating circumstance has been established by
the evidence in a given case is a question of fact and subject to the
competent substantial evidence standard; and finaly (3) the weight
assigned to a mitigating circumstance is within the trial court’s
discretion and subject to the abuse of discretion standard.’
With respect to the weighing of aggravating and mitigating factors, the Court in
Campbell v. State, 511 So. 2d 415 (Fla. 1990), noted:
The court next must weigh the aggravating circumstances against the
mitigating and, in order to facilitate appellate review, must expressly
consider initswritten order each established mitigating circumstance.
... To be sustained, the trial court’s final decision in the weighing
process must be supported by ‘ sufficient competent evidence in the
record.’
Id. at 419-20 (quoting Brown v. Wainwright, 392 So. 2d 1327, 1331 (Fla. 1981)).
Asthetria court found, Parker established several mitigating circumstances.
R7-1331-36. Indeed the Statefailed to rebut Parker’ sevidence establishing several
statutory mitigating factors. The evidence showed : 1) that Parker acted under
extremeduressor under the substantial domination of another person, R31-2422; 2)
that his capacity to appreciate the criminality of his conduct or to confirm his
conduct to the requirements of law were substantially impaired, R-31-2423; and 3)

that Parker was at the time of the crimes functioning below his age of 19 and that

Parker’s deficiencies in maturity were exacerbated by alcohol making Parker’s

-78-



dependency/followership characteristicsworse. R31-2423-24. However, contrary
tothegreat weight thetrial court assigned to each of the aggravating circumstances,
it assigned little or no weight to any of the evidence in mitigation. The trial court
thereby abrogated its responsibilities.

Theevidence showed that Parker’ slifegrowing up wasvery rough, that he had
towork, and that after school he picked fruit, and that it wasnot anormal life. R30-
2189-90. Parker suffered hunger growing up, was one of 14 peoplelivingin atwo
bedroom/one bath house. R30-2192. That he had no money early on growing up,
that Parker was not violent growing up, that he was agentle person, and that he was
an obedient son. R30-2193-98. Later in life Parker would carry, clean, and sell
bottles and that he would make sure that others had what they needed first before
spending on himself. R30-2198-99. Parker beganworking pickingfruitinthegroves
between the ages of sevenand eight, that hewasahard and dependableworker rising
around 5:20 am and working harder than the rest picking fruit without complaint.
R30-2199-2201.

Moreover, Parker’s behavior during eighteen years on death row establish
beyond all doubt his strong potential for rehabilitation. “Unquestionably, a
defendant’ spotential for rehabilitationisasignificant factor in mitigation.” Cooper

v. Dugger, 526 So. 2d 900, 902 (Fla. 1988); Holsworth v. State, 522 So. 2d 348,
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354-55 (Fla. 1988). Evidence asto the possibility of rehabilitation is so important
that its exclusion requires reversal. Simmonsv. State, 419 So. 2d 316, 320 (Fla
1982); Vdlev. State, 502 So. 2d 1225, 1226 (Fla. 1987). Asthetrial court notedin
itsfindings, Parker’ srecord while on death row has not been without incident. R7-
1333. However, smply because the trial court could cite to a single incident in
eighteen yearson death row inwhich Parker isalleged to have“kicked another inmate
down the stairs” and another in which Parker is alleged to have “incited ariot” (a
charge that the prison authorities never pursued, R31-2412-14) without
acknowledging his otherwise strong record and the substantial evidence of
rehabilitation, including un-rebutted testimony from a psychologist who had
conducted an extensive review of the Parker; background and prison records and
had interviewed Parker, does not justify its dismissal of this strong mitigating
evidenceasof “very littleweight.” R7-1333. Rather, thisconclusion isconsistent
with the inappropriately conclusory fashion in which the trial court treated the
substantial mitigation Parker proved. Thisunjustified and unexplained dismissal of
the mitigation evidenceviolated thewel |-established rulesgoverning the eval uation of
mitigating circumstances. See Campbell, 571 So. 2d at 729-20; Jacksonv. State, 704

So. 2d 500 (Fla. 1997)
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POINT VII

THE FELONY MURDER AGGRAVATING CIRCUMSTANCE
ISUNCONSTITUTIONAL ON ITSFACE AND ASAPPLIED

Thefelony-murder aggravating circumstance, Florida Statute 921.141(5)(d)
renders Parker’s death sentence unconstitutional pursuant to Article |, Sections 2,
9, 16 and 17 of the Florida Constitution and the Fifth, Sixth, Eighth and Fourteenth
Amendments to the United States Constitution.

Aggravating circumstance (5)(d) states:

Thecapital felony wascommitted whilethe defendant wasengaged, or

was an accomplice, in the commission of, or an attempt to commit, or

flight after committing or attempting to commit, any: robbery; sexual

battery; aggravated child abuse; abuse of an elderly person or disabled

adult resultingingreat bodily harm, permanent disability, or permanent

disfigurement; arson; burglary; kidnaping; aircraft piracy; or unlawful

throwing, placing, or discharging of a destructive device or bomb.
Fla Stat. 8 921.141. All of the felonies listed as aggravators are also felonies that
constitute felony murder in the first-degree murder statute. Fla. Stat. 8 782.04.

Under the Eighth and Fourteenth Amendments an aggravating circumstance
must comply with two requirementsbeforeitisconstitutional: 1) it must genuinely
narrow the class of persons eligible for the death penalty; and 2) it must reasonably

justify theimposition of amore severe sentence compared to others found guilty of

murder.” Zant v. Stephens, 462 U.S. 862, 877 (1983).
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Thefelony murder aggravator fulfills neither of these functions. It performs
no narrowing function. Every person convicted of felony-murder qualifiesfor this
aggravator. It also provides no reasonable method to justify the death penalty in
comparison to other persons convicted of first-degree murder. All persons
convicted of felony murder start off with this aggravator, even if they were not the
actual killer or if there was no intent to kill.

Threedifferent state supreme courts have held thisaggravator to beimproper
under state law, their state constitution, and/or the federal constitution. State v.
Cherry, 298 N.C. 86, 257 S.E.2d 551 (1979), cert. denied, 446 U.S. 941 (1980);
Engberg v. Meyer, 820 P.2d 70, 87-92 (Wyo. 1991); State v. Middlebrooks, 840
S.W.2d 317, 341-347 (Tenn. 1992), cert. denied, 510 U.S. 1064 (1994). ThisCourt
should declare this aggravator unconstitutional.

Assuming arguendo, that this Court does not hold this aggravator
unconstitutional inall cases, itisunconstitutionally appliedinthiscase. Theevidence
of premeditation is very limited in this case. It is unconstitutional to use the
underlying feloniesto make the offensefirst-degree murder and also to use them as

aggravating circumstances.
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POINT VIII
THE TRIAL COURT ERRED IN ALLOWING THE STATE
TO REHABILITATE AWITNESSWITH INADMISSIBLE
STATEMENTSOF UNIDENTIFIED PERSONSIN VIOLATION
OF DEFENDANT'SRIGHTSTO CONFRONTATION
Standard of Review: Abuse of Discretion, Mendozav. State, 700 So. 2d 670
(Fla. 1997), cert. denied, 525 U.S. 839 (1998).
Parker contended at resentencing that, asthe State acknowledged in the 1993
Cave resentencing, the evidence established beyond a reasonabl e doubt that Cave,
not Parker was the shooter. Establishing that Cave was in the front seat of the car
after the shooting would have supported Parker’s contention. Officer Bargo's
testimony bears directly on thisissue. Although hetestified at his 1982 deposition
to the presence of four menin Bush’' scar after the murder, hewasunableto identify
any of the occupants other than Bush. R26-1681. Y et, in contrast to hisdeposition
testimony, Bargo testified at Parker’ sresentencing that Parker wasin thefront seat.
R26-1660-61. When Parker impeached Bargo with his prior deposition testimony,
onredirect, the Statewas permitted, over Parker’ sobjections, to read into therecord

the statementsof other, unidentified personsat the Bargo deposition. R26-1681-86.

These statements by personsother than thewitnesswereto the effect that Bargowas
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mistaken and Parker was in fact in the front seat. The introduction of this
inadmissible hearsay violated Parker’ s Sixth Amendment confrontation rights.

Florida courts have consistently condemned testimony which recounts the
actual statement made by the out-of-court declarant implicating the accused. See,
e.g., Callinsv. State, 65 So. 2d 61 (Fla. 1953); Kirby v. State, 32 So. 836 (Fla
1902). That condemnation necessarily reachestestimony wheretheactual statement,
although unexpressed, isimplicit in the testimony. Favrev. Henderson, 464 F.2d
359, 362 (5th Cir.), cert. denied, 409 U.S. 942 (1972); Postell v. State, 398 So. 2d
851 (Fla. 3d DCA 1981). Webb v. State, 253 So. 2d 715 (Fla. 4th DCA 1971).

POINT IX
PARKER’'SDEATH SENTENCE VIOLATES DUE PROCESS

Standard of Review: Parker contends that standard of review is De Novo.

Asthetria court found, R7-1335-36, the State has relied upon inconsi stent
evidence at the separate trials of Cave and Parker. Because the State’ sreliance on
contradictory evidenceviolated Parker’ sDue Processrights, the sentence should be
vacated and alife sentence should be imposed.

In Parker IV, the Eleventh Circuit determined that Parker had not established
aDue Processviolation based on the State’ sinconsistent triggerman contentions at
the separate trials of Parker and his co-defendants only because the State had so
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relied on inconsistent evidence. 974 F. 2d at 1578. The Eleventh Circuit thus
recognized that Parker’ s Due Process rights would have been violated had the State
relied on contradictory evidence at the separate cause and Parker trials.

Here there is no question but that, at Parker’s original trial and again at the
resentencing, the State introduced the Williamstestimony to establish itsclaim that
Parker had admitted to shooting Ms. Slater. The State, however, in reliance on the
inconsi stent and contradictory Bryant testimony that Cave had admitted that hewas
the shooter, contended at the Cave 1993 resentencing that Cave, not Parker, wasthe
shooter. Thus the State has committed precisely the violation of Due Process the
Eleventh Circuitidentified in Parker IV and the sentence should therefore be vacated.
See also Michael Q. English, A Prosecutor’s Use of Inconsistent Factual Theories
of aCrimein Successive Trials: Zealous Advocacy or a Due Process Violation? 68
Fordham L. Rev. 525, 528 (Nov. 1999) (“therisk of convicting aninnocent person
ISso substantial when aprosecutor arguesinconsi stent factual theoriesinsuccessive

trials that such conduct cannot withstand due process scrutiny.”).
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POINT X
THE ORDER APPOINTING THE TRIAL COURT WAS
ENTERED BY A PREDECESSOR JUDGE AFTER
DISQUALIFICATION AND ISTHEREFORE VOID

Standard of Review: Parker contends that standard of review is De Novo

Onceanorder disqualifying ajudgeisentered, thejudgeisprohibited fromany
further participation in the case. Dream Inn, Inc. v. Hester, 691 So. 2d 555, 556.
(Fla. 5th DCA 1997). Accordingly, any order entered by ajudge after that judge has
been disqualifiedisvoid. Boltv. Smith, 594 So. 2d 864 (Fla. 5th DCA 1992). The
trial court’ sfailureto adheretothisprincipleisto bereviewed denovo. Armstrong
v. Harris, 773 So. 2d 7 (Fla. 2000), cert. denied, 121 S. Ct. 1487 (2001).

Thetria court’ s authority resulted from an order of appointment which was
induced by a predecessor judge after he determined that Parker’s motion to
disqualify himwaslegally sufficient. Accordingly, any later order of appoi ntment of
the successor judge was void. Action taken pursuant to the void order islikewise
void and Parker should receive a new resentencing.

Inprior Rule 3.850 proceedings, because Parker intended to rely on testimony
from hisoriginal trial counsel, Robert Makemson, who was at the time of the Rule
3.850 proceeding an active Circuit Judge from the Nineteenth Judicial Circuit, the
Chief Judge of the Circuit determined that a judge outside the circuit should be
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appointed to hear Parker's case. When this issue arose again in connection with
resentencing, first Judge Schack, and then Judge K anarek recused themselves. Judge
Geiger, who alsoisfromtheNineteenth Circuit, however refused to do so and Judge
Kanarek, contrary to his previous recusal, was instrumental in Judge Geiger's
appointment.

Parker’ sNovember, 1999 motion to disqualify Judge K anarek was supported
by Parker’ saffidavit and earlier lettersfrom JudgesK anarek and V ocelle noting Chi ef
Judge Vocell€' s concernsthat acircuit judge not pass on the credibility of another
member of thecourt. R5-884-911. Rather thanfollow theprior practicein Parker’s
case, which was to request this court to appoint outside judiciary, Judge Kanarek
assumed responsibility for Parker’ scase. However, after reviewing Parker’ smotion
to disqualify, Judge Kanarek entered an order of disqualification.®™

Contrary tohisobligations, however, Judge K anarek did not thereafter play no
rolein Parker’ scase. Instead, Judge Kanarek held ameeting with other judgesof the
circuit and “polled” or “screened” the other sitting judges to determine who would

bewillingto sit onthecase. R5-884-911, R16-210. Inresponseto this*“screening”

15 As asuccessor judge Judge Kanarek apparently passed on the truth of
the facts alleged in support of the motion and determined that he was in fact not fair
or impartial in the case pursuant to Fla. R. Jud. Admin. 2.160(q).
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Judge Dwight L. Geiger, stated that he would be willing to hear the case. He
“assumed” the case at thetime of Judge Kanarek’ s“screening” and carried onfrom
that point. Judge Kanarek then wrote to this court requesting Judge Geiger’'s
appointment to hear Parker’ sresentencing. R5-884-911, R16-210. Therequest was
granted. Thetrial court thereafter denied Parker’ smotionto disqualify Judge Geiger.
R5-884-911. Moreover, Parker asserted that Judge Kanarek had crossed
jurisdictional linesand hand picked his successor from the Nineteenth Circuit even
though his authority rested only within the Fifth Judicial Circuit. R5-922.

Parker acknowledgesthis Court’ sdecisionin Card v. State, 497 So. 2d 1169
(Fla. 1986), cert. denied, 481 U.S. 1059 (1987), wherein this court spoke to the
concept of the “defacto judge” in circumstances similar to the issues raised here.
However, contrary to Card, Parker timely objected to the appointment of Judge
Geiger ontheseand other grounds. Theinconsistent handling of hiscase by Judges
Vocelle, Schack, Kanarek, and Geiger coupled with the “screening” of judges by
Judge Kanarek after his determination that disqualification was proper and the
“assumption” of the case by Judge Geiger all highlight an extraordinary procedure

giving Parker no confidencethat he received theimpartiality towhich heisentitled.
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POINT XI
THE DEATH SENTENCE VIOLATES APPRENDI

Appellant acknowledgestheauthority of Millsv. Moore, 786 So. 2d 532 (Fla.),
cert. denied, 121 S. Ct. 1752 (2001) and preservesthispoint based upon agoodfaith
claimfor modification, extension, or reversal of existing law either beforethisCourt
or on federal review.

Thisissueinvolves several related errors which combine to render the death
sentence unconstitutional under the Floridaand United States Constitutions. These
errorsinclude: (1) thejury madenofinding of aggravating circumstances; (2) thejury
made no finding that the aggravating circumstancesare of sufficient weight tocall for
the death penalty; (3) thefailuretoinstruct thejury that thisfinding must be beyond
a reasonable doubt; and (4) the indictment contains no notice of aggravating
circumstances.

This case shows several violations of Apprendi v. New Jersey, 530 U.S. 466
(2000). Under Apprendi thejury must find theaggravating circumstances. Itisclear
that under Floridalaw the conviction of first degree murder alone does not make a
person eligible for the death penalty. The ideathat the jury must find aggravating
circumstancesis further supported by the analysisin Apprendi. First, the proof of

the aggravating circumstances is often “hotly disputed” as was the bias issue in
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Apprendi, 530 U.S. at 475. Secondly, at least two of the aggravators at issue here;
that he crime was committed to avoid arrest and that the crime was committed in a
“cold, calculated, and premeditated manner” directly relate to Mr. Parker’s intent
during the offense. The Court in Apprendi heavily relied on this aspect.

The text of the statute requires the fact finder to determine
whether the defendant possessed, at the time he committed the subject
act, a“purposetointimidate” onaccount of, inter alia, race. By itsvery
terms, this statute mandates an examination of the defendant’ s state of
mind — a concept known well to the criminal law as the defendant’s
mensrea.... [I]tisprecisely aparticular, criminal mensreathat the hate
crime enhancement statute seeksto target. The defendant’ sintent in
committing a crime is perhaps as close as one might hope to cometo
acore criminal offense “element.”

530 U.S. at 492-93 (footnote omitted).

Third, it must be noted that four out of five aggravators at issue here directly
relatetotheoffenseitself.'® The Court relied onthisfactor in Apprendi in explaining
why theexceptionit had previoudy approvedin Almendarez-Torresv. United States,
523 U.S. 224 (1998), should not be extended.

New Jersey’ srelianceon Almendarez-Torresisalso unavailing.

The reasons supporting an exception from the general rule for the

statute construed in that case do not apply to the New Jersey statute.

Whereasrecidivism “ does not rel ate to the commission of the offense”
itself, 523 U.S. at 230, 244, New Jersey’ s biased purpose inquire goes

16 These factorsare: avoid arrest “cold, calculated and premeditated;”
especialy heinous, atrocious, or cruel; and during the course of an enumerated
felony (kidnaping).
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precisely to what happened in the “commission of the offense.”
Moreover, thereisavast difference between accepting thevalidity of a
prior judgment of conviction entered in a proceeding in which the
defendant had the right to a jury trial and the right to require the
prosecutor to proveguilty beyond areasonable doubt, and alowing the
judge to find the required fact under a lesser standard of proof.

Apprendi, 530 U.S. at 496. Here, only the prior violent felony aggravator could
conceivably fitinthisexception. It should be noted that A pprendi specifically notes
that Almendarez-Torres may have been incorrectly decided. 1d. at 488-90. Inthe
concurring opinion of Justice Thomas, he specifically statesthat Almendarez-Torres
was incorrectly decided. Id. at 518-22.

The difference between the two potential penalties, death and life
imprisonment, is of the greatest magnitude. Woodson v. North Carolina, 428 U.S.
280, 305 (1976). TheCourtin Apprendi relied onthepotential differenceinfinding
constitutional significance to the increase:

The constitutional question, . . . iswhether the 12-year sentence

imposed on count 18 was permissible, given that it was above the 10-

year maximum for the offense charged in that count. Thefinding is

legally significant because it increased — indeed, it doubled — the

maximum range within which the judge could exercise hisdiscretion,
converting what otherwise was a maximum 10-year sentence on that

count into a minimum sentence.

530 U.S. at 474.
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An additional constitutional error is that the jury made no finding that the
aggravatorsweresufficiently weighty to call for thedeath penalty. Apprendi wasalso
violated inthat jury wasnot instructed that it had to find, beyond areasonabl e doubt,
that the aggravating circumstances must be sufficiently weighty to call for the death
penalty or that it must find, beyond a reasonable doubt, that the aggravating
circumstances outwei gh themitigating circumstances. Astothefirst aspect thejury
was told:

[1]t isyour duty to follow the law that will now be given to you by the

Court and render to the Court an advisory sentence based upon your

determination asto whether sufficient aggravating circumstancesexist

to justify the imposition of the death penalty and whether sufficient

mitigating circumstances exist to outweigh any aggravating

circumstances found to exist.
R34-2809. Thejury wasgiven no guidance asto by what standard it would haveto
find the aggravators sufficiently weighty to call for the death penalty:

If youfind theaggravating circumstancesdo not justify thedeath
penalty, your advising — your advisory sentence should be one of life
imprisonment without possibility of parole for 25 years.

Should you find sufficient aggravating circumstancesdo exist, —
itwill then beyour duty to determinewhether mitigating circumstances
exist that outweigh the aggravating circumstances.

R34-2812-13. Not only does thisinstruction fail to tell the jury that it must find

beyond areasonabl e doubt that aggravating circumstances must outwei gh mitigating
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circumstances, it affirmatively tell sthem that mitigating circumstances must outweigh
aggravating circumstances.

The indictment in this case is aso defective pursuant to Apprendi. The
indictment contains no mention of any aggravating factors or of any allegation that
the aggravating factors are sufficiently weighty to call for the death penalty. The
reasoning of Apprendi is consistent with decisions of the Florida courts including
Statev. Overfelt, 457 So. 2d 1385 (Fla. 1984) (Sentence enhancement required jury
finding of firearm use); Peck v. State, 425 So. 2d 664 (Fla. 2d DCA 1983); Gibbs
v. State, 623 So. 2d 551 (Fla. 4th DCA 1993); Bryant v. State, 744 So. 2d 1225 (Fla.
4th DCA 1999). Therequirements of Apprendi must apply to the penalty phase of
acapital case under the Florida and Federal Constitutions.

Moreover, Parker asserts that he is denied equal protection of the law under
the Florida and Federal constitutions insofar as non-capital defendants, as a class,
receive greater protections under Florida law and Apprendi than does Parker as a

capital defendant.
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POINT XII
THE EIGHTEEN YEAR DELAY BETWEEN PARKER'S
INDICTMENT AND THE RESENTENCING VIOLATESTHE EIGHTH
AMENDMENT

Standard of Review: Parker contends the standard of review is De Novo

Parker initially wasindicted in 1982 and triedin 1983. Theresentencingtrial
took place eighteen years later in October 2000. As the trial court found, this
eighteen year delay isattributableto the State, see R7-1336, having resulted fromthe
State’ sunconstitutional suppression of evidencein violation of Brady v. Maryland,
373 U.S. 83 (1963). Pursuant to Justice Stevens' sopinion in Lackey v. Texas, 514
U.S. 1045 (1995) and Justice Breyer’ sopinion in Elledgev. Florida, 525 U.S. 944
(1998), such adelay attributable to the State raises serious questions whether the
imposition of the death penalty following such a delay would constitute cruel and
unusual punishment in violation of the Eighth Amendment. As noted by Justice
Stevens, there is particular constitutional significance to delays attributable to the
State. See Lackey.

Inaddition, inviolation of the Due Processclause, Parker hasbeen prejudiced
by the eighteen year delay here because witnesseswho were availableto testify and
provideevidencein mitigation at thetimeof hisoriginal trial in 1983 werenolonger
abletotestify at theresentencingin 2000. For example, Parker’ smother isdeceased
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and one of hissistersisno longer competent to testify. The concerns expressed in
Lackey and Elledge are therefore especialy strong in Parker’s case. This Court
should therefore address the particular circumstances against the background of
those opinions and conclude that to uphold Parker’ s death sentence would not be
consistent with the Eighth Amendment and fundamental principlesof Due Process.
POINT XIII
THE TRIAL COURT ERRED WHEN IT
DENIED PARKER'SREQUESTED JURY
INSTRUCTION CONCERNING THE EVALUATION
OF CIRCUMSTANTIAL EVIDENCE
The trial court abused it’s discretion in denying Appellant’s proposed jury
Instruction which provided that evidencein aggravation must not only be consi stent
with afinding that the aggravating circumstance appliesbut must also beinconsi stent
with any reasonable hypothesis that negates an aggravating circumstance. 8 R 7-
1189-90; R 33-2649. Like guilt itself, aggravators must be proven beyond a
reasonable doubt. See Geraldsv. State, 601 So. 2d 1157, 1163 (Fla. 1992); Statev.
Dixon, 283 So. 2d 1, 9 (Fla. 1973). Although an aggravating circumstance may be
supported entirely by circumstantial evidence, "the circumstantial evidence must be

inconsistent with any reasonable hypothesis which might negate the aggravating

factor." Gerads, 601 So. 2d at 1163
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Theevidenceintherecordiseminently sufficient to trigger application of the
proposed instruction. For example: Dr. Wright testified that although the stabwound
wasapainful wound, Ms. Slater may have suffered virtually no real painbased upon
the sequence of events and that it was equally consistent with the facts that the
gunshot and stab wound were nearly coincidental. He noted that while one could
envision ascenario of physical pain lasting some period of timethat it wasalso true
that the scenario could have been virtualy instantaneous. He stated that both
scenarios are equally consistent with the physical evidenceinthe case. R26-1718.
Dr. Wright also testified that decedent’s clothing was stained with urine. R26-
1694-1695. Dr. Wright opined that the decedent voided her bladder while alive.
R26-1709. He noted that avoiding of the bladder could have resulted from fear or
an abdominal spasm upon being stabbed and that both theories were equally
consistent with the evidence. R26-1710, 1717. Only through Parker’ s proposed
instruction could the jury be properly guided concerning how to assess such

circumstantial evidence bearing on the aggravators it was asked to consider.
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CONCLUSION
For theforegoing reasons, Mr. Parker’ s death sentence should vacated or his
case reversed for a new resentencing.
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