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ARGUMENT

I. DOL HAS THE AUTHORITY TO NEGOTIATE SUBSTANTIVE
CONTRACT TERMS WITH THE MOST HIGHLY QUALIFIED
RESPONDENT SO LONG AS DOL PROPERLY EXERCISES ITS
DISCRETION IN DETERMINING THAT THOSE TERMS ARE FAIR,
COMPETITIVE, AND REASONABLE

Gtech Corporation (“Gtech”) uses flawed arguments in attempting to subvert
the Florida Department of Lottery’s (*“DOL”) unequivocal authority for the
competitive negotiation process used to procure the on-line gaming contract at issue
(the“Contract”).! Gtech’sarguments misconstrue or ignore the law and the record.

First, Gtech characterizes DOL’ sanalysis of its negotiating authority as*“very
complicated,” suggesting that the alleged complexity casts doubt on the correctness
of that authority. AB1 at 38. To the contrary, the basis for DOL’s negotiating
authority is straightforward, logical, and specifically authorized by statute and rule.
The Legidlature authorized DOL to procure goods and services using any rule
promulgated by the Department of Management Services(“*DMS’). See§824.105(14),
Fla Stat.> At thetimeof thisprocurement, DM Shad codified Rule 60A-1.018(2)(g),
F.A.C.;> which expressly authorized the adoption of “alternative negotiation
procedures.” Inaccordancewith § 24.105(14), DOL complied with DM SRule 60A -
1.018(2)(g) by formally adopting a competitive negotiation procurement process,

1Gtech has filed two answer briefs, referencing Docket Nos. SC01-1795 and
SC01-1796 on face of both. The cover sheetsto those briefs state that oneisdirected
totheinitial brief filed by DOL (SC01-1795), and oneisdirected totheinitial brief filed
by Automated Wagering International, Inc. (“AWI") (SC01-1796). Theanswer brief
directed to DOL addresses only the issue of jurisdiction. The answer brief directed
to AWI focuses on both jurisdiction and the merits. Of necessity, this Reply Brief
thusrespondsto theargumentsin both briefs. Gtech’ sAnswer Brief directedto AWI
will bereferenced“AB1”; itsAnswer Brief directedto DOL will bereferenced“AB2.”

?Unless otherwise stated, all statutory and rule references are for 1995.

3n attempting to counter DOL’ sexplanation of itsauthority, Gtech completely
ignoresDM SRule 60A-1.018. That ruleismentioned in neither of itsanswer briefs.



whichwasthe procurement procedurefollowed here. DOL’ scompetitivenegotiation
processwascodified in Rule 53ER87-13(5)(i) (later renumbered 53ER97-39), F.A.C.

Next, torebut DOL’ snegotiating authority, Gtech arguesthat DOL is“[l]ikeany
other stateagency.” AB1lat 29. Accordingto Gtech, becausestate agencieslike DOL
have no negotiating authority under Chapter 287, DOL’ scompetitivenegotiationrule
iIsbeingusedto” trump the statutes.” 1d. at 40-41. Again, thisargument isincorrect.

Rule 53ER87-13(5)(i) did not “trump” any statute or otherwise thwart the
Legidature swill. Tothecontrary, § 24.105(14) sanctioned DOL’ s devel opment of
an alternative negotiation procedure by giving DOL the statutory authority to use
DMS's Rule 60A-1.018(2)(g). Section 24.105(14) clearly establishes that the
L egislature empowered DOL to act like DM Sand not just like“ every other agency.”
Because DM Sisthestate’ sprimary purchasing agent, Chapter 287 gave DM Sbroader
purchasing powers than it gave to other agencies. See, e.q., 8 287.057(3)(b)
(exempting DM Sfrom bidding requirements). Thisincludestheauthority to negotiate
contracts. See, e.9., 8287.042(1)(a) (delegating to DM Salonethe power to “ contract
for the purchase . . . of all commodities and contractual services required by any

agency under competitive bidding or by contractual negotiation”) (emphasis added).

Thus, when DOL entersinto contracts pursuant to DM S’ sstatutory or rule authority,
DOL isindeed unlike other agencies.

Gtechisasoincorrect inarguing that 8 287.055implicitly prohibited DOL from
negotiating the Contract. Section 287.055 requires certain professional services
contracts to be competitively negotiated. The Contract in this case is a non-
professional services agreement which 8§ 287.055 did not cover. Gtech therefore

asserts that the doctrine of expressio unius est exclusio alterius precluded any



negotiationsrel ativeto thisnon-287.055 contract. Thisargument, whichthemaority
apparently found persuasive,* totally ignores § 287.055(7), which states that nothing
in 287.055 shall limit any authority conferred on DM S by other provisions of law.
Such other provisionsof law include, for instance, DM S’ sbroad negotiating authority
under § 287.042(1)(a). Since DOL is statutorily equivalent to DM S for purchasing
purposes, 8§ 287.055(7) applies equally to DOL, meaning that 287.055 al so does not
operate as an implicit limitation on DOL’ s contracting authority.

Inlight of DOL’s clear statutory and rule authority to negotiate the contract at
Issue, Gtech's alternative strategy has been to argue that the process used by DOL
was somehow tainted or unfair. Under this basel ess scheme, Gtech attempts to cast
anegativelight on DOL and AWI through innuendo. Gtech’sbriefsarereplete with
disparaging buzz words such as* private negotiations,” “ preferred bidder,” “lowball
proposal,” “favoritism,” “in-house favorite,” and “sweetheart contract.” Gtech
couples these labels with non-record evidence and irrelevant hearsay to create an
impression of wrongdoing.

For instance, with no record citation, Gtech statesasa“fact” that, “for several

years, AWI's employees . . . worked alongside the Lottery’s employees at the

“In its opinion, the mgjority finds the competitive negotiation process used by
DOL to be “at odds with the proscriptions of Chapter 287,” but makes no specific
reference to any sections therein. It states, however, in an apparent referenceto §
287.055, that “we are not persuaded by Appellants arguments that the type of
contract involved here is the same as ones for provision of legal or engineering
services or the like which may be statutorily acquired through a process of direct
negotiations without complying with requirements of Chapter 287.” Fla. Dept. of
L ottery v. Gtech Corp., 26 Fla. L. Weekly D621, 2001 WL 193770at 5 (Fla. 1st DCA
Feb. 28, 2001). Neither DOL or AWI ever argued that the Contract at issue wasthe
type of contract that could be negotiated under § 287.055; both directed the court’s
attentionto 8§ 287.055(7), which negatesany implied limitationon DM S sauthority that
might otherwise be read into § 287.055.




Lottery’s headquarters.” AB1 at 2. Gtech then insinuates that the former DOL
secretary, aDemocrat, negotiated and signed the successor contract in October 1998
to get a new contract in place before a Republican was elected governor. Gtech
supportsthisirrelevant comment only with newspaper articles, stating that they show
“the timing and substance of the October, 1998 contract generated harsh criticism.”
AB1lat 8. The“fact” that criticism occurred asto the October 1998 contract has no
bearing on any issue here. Count Il of Gtech’s complaint is directed only to the
Contract at issue, which was executed in March 1999, and which was negotiated by
the new Republican administration to replace the October 1998 contract.

In portraying the processasunfair, Gtech also misstatesDOL’ sposition on the
scope of its negotiating authority. According to Gtech, DOL engaged in unfettered
negotiations that were not “constrained by the mandatory specifications of the RFP
or AWI'sproposal.” AB1at 6. This, inturn, made the negotiations “open ended”
or “unlimited.” AB1 at 36-37. Asexplained in DOL’sInitial Brief, DOL has never
viewed or treated itsnegotiating authority as* openended.” DOL compliedwith Rule
53ER87-13 and Specification 8.7.2, which limited negotiationsto termsdeemed to be
“fair, competitive, and reasonable.” Because thisfair, competitive, and reasonable
standard isthe same standard required by the L egisl aturein the context of negotiations
under 8 287.055, it isundeniable that this standard is an appropriate and meaningful
constraint on DOL’s authority. See § 287.055(5)(a) (“agency shall negotiate a
contract . . . which the agency determinesis fair, competitive, and reasonable.)

Also imbedded in Gtech’ sargument in thisregard is an incorrect assumption
as to the purpose of the “mandatory requirements’ in the RFP. The “mandatory
requirements’ were not, as Gtech implied, mandatory contract terms. Rather, the

“mandatory requirements’ were terms that had to be included in each bidder’s



proposal so that the various proposals could be compared and ranked prior to
negotiations. SeeV .1, 524 § 1.18 (titled “Mandatory Requirements’) (“ The Lottery
has established certain mandatory requirementswhich must beincluded aspart of any
proposal. The use of the terms ‘shall,” ‘must’ or ‘will’ . . . in this RFP indicate a
mandatory requirement or condition.”) (emphasis added). Consistently, the RFP
made clear that the parties could agreeto termsinthefinal contract that deviated from
the RFP, the vendor’ s proposal, or both. See, e.g., V.II,700 § 1.36 (“the Contract
shall incorporate this RFP, addenda to this RFP, and the Contractor’s proposal . . .

except to the extent that the Contract explicitly provides to the contrary”).

Gtech also exaggerates (and even creates) factsto give theimpression that the
negotiations resulted in more substantial changes than is actually the case. Gtech
claimsthat the omission of aterminationfor convenienceclauseis” startling” because
“such aprovisionisincludedinvirtually every state contract.” Thereisnothinginthe
record or otherwise to support this statement. Gtech also asserts that the Contract’s
term ends 3%z years later than what the RFP indicated. Although the RFP states that
the agreement “ shall be in effect from date of execution through June 30, 2001,” the
context makes clear that the RFP contemplated afive year term. See, e.q.,V .11, 856
8 3.4.1. Thismeant that, because the bid protest delayed the Contract’ s execution,
for the Contract to have a5-year term, itstermination date had to be extended beyond
June 30, 2001. Next, Gtech overstates the significance of the “big bang”
implementation scheduleby describing it asthe“ central premiseof theRFP.” Infact,
DOL had the right under the RFP to “modify, cancel or stop any and all plans,
schedules or work in progress.” V.lI, 529 § 30 (emphasis added). Findly, in
numerous places, Gtechillogically calculated the difference betweentheoriginal “big

bang” implementation schedul e and the Contract’ srevised schedul e using the notice



of award date (Mar. 23, 1998) rather than the Contract’s effective date (Sept. 30,
1999), thereby assuming that AWI could have started work before the Contract was
in effect. Gtech neglectsto advise the Court that any issue as to the implementation
scheduleisnow moot because the gaming system hasalready beenimplemented under
the revised schedule.

Asthe only legal support for its unfairness argument, Gtech cited four dated
cases. Wester v. Belote, 138 So. 721 (Fla. 1931); Robert G. Lassiter & Co.v. Taylor,
128 So. 14 (Fla. 1930); Miami Marinas Assoc., Inc. v. City of Miami, 408 So. 2d 615
(Fla. 3d DCA 1981); and Glatstein v. City of Miami, 399 So. 2d 1005 (Fla. 3d DCA
1981). Each of these casesisfactually distinguishable:

(@ UnlikeDOL, thecontracting agenciesin those caseshad no expressnegotiating
authority codifiedinastatute or rule; infact, Chapter 287 wasnot even at issue
in those cases.

(b)  Unlikethe specificationsinthe RFP here, the published specificationsor plans
in those cases did not include an express provision notifying bidders that the
final contract terms would be negotiated.

(c) Unlike here, in those cases there was no notice of award issued by an agency
clearly stating an intention to “initiate negotiations with the highest ranked
respondent,” and therewasno administrative protest following such anoticein
which, ashere, thelower-ranked bidder (Gtech) administratively contested its
ranking but failed to raise any question regarding the agency’s intention to
negotiate.

Thesestark distinctionslikely explain why eventhemgority panel inthiscasedeclined

to cite or rely on those cases in support of its analysis of DOL’s authority under

Chapter 287.



In short, the process DOL followed was fundamentally fair becauseit gave al
contractors, including Gtech, an equa opportunity “to compete for the contract
ultimately entered.” Gtech was presumed to have knowledge of the laws that
authorized DOL to procure goods and services via negotiations. In the event,
however, that Gtech somehow overlooked the duly promulgated statutesand rules, it
wasalso on noticeof DOL’ sintent to negotiatethrough the plainlanguage of the RFP,
which unambiguously stated DOL’ s intention to negotiate the Contract in this case.
Further, so that there could be no mistake as to its intentions, upon completing the
initial evaluation of the proposals, DOL issued a notice of award which expressly
stated itsintention to negotiate acontract with the highest ranked proposer. AWI had
no competitive advantage in the process. Gtech knew or should have known that
theseweretherulesof the procurement, and it wasgiven the same opportunity asAWI
to compete for and become the highest ranked proposer and DOL’ s contractor.

As an dternative argument, Gtech asserts that the “L ottery never treated this
procurement asa‘ competitivenegotiation’ until after GTECH filed thislawsuit.” AB1
at 41 n.11. Gtech then states that “the Lottery in fact did not use a competitive
negotiation processin thiscase. It used an RFP.” Asproof of this, Gtech maintains
that “several mandatory procedures were not followed in thiscase.” 1d. at 41.

No credible argument can be made that DOL recast this procurement as a
competitive negotiation process after Gtech collaterally challenged the contract. Not
only did DOL reservetheright to negotiatein the RFPitself, but, upon compl eting the
evaluation of the proposals, DOL issued a Notice of Award announcing that DOL
“intends to initiate negotiations with the highest ranked Respondent.” V.I11,716.
DOL issued the Notice of Award on November 5, 1996, more than two yearsbefore
Gtech initiated this lawsuit.



Further, contrary to Gtech’ ssuggestion, thefact that DOL used an“RFP’ does
not signify that DOL intended to use something other than a competitive negotiation
process. Indeed, Rule 53ER87-14(5)(i)1 required DOL to issue a“Formal Request
for Proposal” to initiate the competitive negotiation process. In other words, DOL’s
rule contemplated that an RFP and competitive negotiations were to be used in
combination, so that they were not mutually exclusive processes.

A side-by-side comparison of RFP Specification 8.7.2 with Rule 53ER87-
13(5)(i) confirmsDOL’ sclear intentionto follow itsrule. Gtechimplicitly conceded
theclose parallel between the RFP and therule by itsfailureto identify morethan the
following three minor differences:®> First, Gtech claimsthat the RFP did not comply
with paragraph(5)(i)1 because the RFP failed to inform prospective bidders that the
award “will bethrough acompetitive negotiation process.” The RFPfully complied
with that requirement by describing in detail the negotiation processto be used and
stating that the negotiated “conditions and price” would be fair, competitive, and
reasonable. That theterm*competitive negotiation” isnot included inthe RFP per se
Is of no significance; the rule only requires that the RFP inform the bidders of the
competitive process to be used.

Second, Gtech contends that DOL failed to follow paragraph (5)(i)2 because

that provision contempl atesthe sel ection and ranking of three“finalists” from among

°As the standard for procedural errors, Gtech maintains that “[t]his is not
horseshoes and close is not good enough.” However, per 8 120.68(7), not every
procedural error or failureto follow a prescribed procedure requires overturning the
agency action. If DOL had issued an RFP that deviated from the procedure set forth
initsrule, and thedeviationswerematerial, Gtech might have had theright to challenge
the validity of the RFP on the grounds that DOL failed to follow the correct
procedure. Nevertheless, having never pursued such an action, Gtech waived theright
to contest the procedure followed.



the proposals submitted and here DOL only received and ranked two proposals.
Obvioudly, DOL had no control over how many vendors responded to the RFP.
Nothing in the rule required DOL to abandon the competitive negotiation process
simply because it received only two proposals.

Third, Gtech assertsthat it was never notified that it might berequired to make
aformal presentation to theeval uation committee per paragraph (5)(i)3 of therule. In
making this assertion, Gtech has overlooked the timetable in the front of the RFP,
which specifically placed Gtech on notice of that requirement. That timetable states:

During evaluation of technical proposals, the Evaluation Committee may
... requireoral presentations or demonstrations as described in Section
3.11, of al responsible Respondentswho submitted responsivetechnical
proposals.

V.11,699-700 § 1.7 (emphasis added).

1. A DISGRUNTLED PROPOSER SUCH AS GTECH, THAT FAILSTO
TIMELY CONTEST A NEGOTIATION CLAUSE IN AN RFP, CANNOT
LATER COLLATERALLY ATTACK THE CONTRACT IN CIRCUIT
COURT (OR ELSEWHERE) ON THE BASISTHAT THE NEGOTIATIONS
CONDUCTED PURSUANT TO THAT CLAUSE WERE IMPERMISSIBLE

Gtech essentially concedes that administrative protests challenging

specifications in a procurement document must be filed within 72 hours of the
document’s issuance. AB1 at 46-47. It asserts, however, that its circuit court
chalengehereispermissiblebecauseit “ could not reasonably foreseethat DOL would
negotiate a contract materially different than the bid specifications.” AB1 at 46. For
support, Gtech, for the first time, argues that the “best method” language in
Specification 8.7.2. justifies its explanation. Gtech states: “Like the District Court,
Gtech obviously concluded that such negotiations would constitute a determination



that the proposals were not the ‘best method’ of awarding the contract.” ABlat 47
(emphasis added). Common sense and the record both refute Gtech’ s assertions.

The*best method” analysiswasacreature of the majority; at notimehas Gtech
made such an argument. In the district court, Gtech simply (and “inconceivably”)
argued that it did not know that “negotiate” “conditions and price” meant that DOL
would negotiate material terms. Further, the “best method” interpretation is
inconsistent with the record.

As pointed out by AWI, the “best method” language of Specification 8.7.2
makes perfect sensewhenread in conjunction with Specification 1.1. AWI Ini. Br. at
5, 39. Specification 1.1 statesthat: “Simultaneously [with thisRFP], the L ottery via
adifferent RFP. . . isseeking proposalsthat will permit the Lottery to perform some
of theelementsof the desired gaming system and serviceswith L ottery personnel and
purchase othersfrom Respondentsunder that RFP.” V11,516 8 1.1 (emphasisadded).
That Specificationfurther providesthat: “ Each of the RFPswill bemutually exclusive
and evaluated as such. The Lottery reserves the right to select the proposal(s) or
concept that isin the best interest of the State.. . . .” 1d. (emphasis added). In other

words, because there were two different RFPs, DOL would have to decide which
RFP was the “best method” for securing the services it desired.
Gtech dismisses this, stating only (and again without record support) that the

second RFP was not an option at the time the contract was negotiated becauseit had

been abandoned. Gtech’sargument ignoresthat the second method of procuring the
services explains why the “best method” language was included in the RFP when it
was issued. Further, if the aternative RFP was abandoned as suggested by Gtech,
then negotiation becamethe only alternative under the RFP at i ssue becausethe“ best

method” language became moot when the other RFP was abandoned.

10



In afootnote, Gtech also attempts to distinguish Optiplan, Inc. v. School Bd.
of Broward County, 710 So.2d 569 (Fla. 4" DCA 1998), and Capeletti Brothers, Inc.
v. Dept. of Trans., 499 So.2d 855 (Fla. 1¥ DCA 1986). Those cases stand for the
proposition that a disgruntled proposer cannot collaterally attack a contract award
based on an allegedly invalid specification that was untimely challenged. Gtech

countersthat the bel ated challengesto the specificationsin those caseswere based on
mere constitutional defects. AB1 at 49 n.13. By contrast, Gtech’ s belated challenge
to the negotiation provisions of the RFP here is based on purported statutory and
public policy grounds. Gtechfailsto explain why aconstitutional defect iswaivable
per 8§120.57(3)(b) if not asserted within 72 hours (as Optiplan and Capel etti hold), but

alleged defects of the kind Gtech complains, which arisefromlaws subordinateto the

congtitution, cannot be waived. Certainly nothing in 8§ 120.57(3)(b) creates an
exception of this nature to the general waiver rule.

.  THIS COURT SHOULD EXERCISE ITS DISCRETIONARY
JURISDICTION TO REVIEW THE CERTIFIED QUESTIONS PASSED
UPON BY THE DISTRICT COURT BECAUSE THE ISSUES PRESENTED
HAVE SIGNIFICANT IMPACT ONTHE LOTTERY'SABILITY TO FUND
PUBLIC EDUCATION AND ALL STATE PROCUREMENT CONTRACTS

As thoroughly discussed in DOL’s Initial Brief, (1) the district court
unguestionably passed upon the two certified questions; and (2) both of those
guestions are of immense public importance. Gtech raisesonly oneissuein rebuttal
meriting discussion. Gtech dedicates one whole brief to the assertion that the 2001

legid ative amendmentsto Chapter 287 “totally moot” any issueof publicimportance.®

°Gtech has attached as an appendix to its Answer Brief a document entitled
“House Floor Debate On SB N. 1738.” That document isnot intherecord and is not
something for which this Court can take judicial notice. See Statev. Kaufman, 430
So. 2d 904 (Fla. 1983) (recordings and transcripts of legidative proceedings are not
officia records).

11



AB2. Not only isthis assertion incorrect, to the extent that the new legidation is
applicableto ajurisdiction determination in thismatter, thelegislation provideseven
greater (not less) support for why the certified questions are so very important.
Gtech’sargument is, in Gtech’swords, a “red herring.”

The district court certified two questions of great public importance: (1)
whether DOL had the authority to negotiate substantivetermsof the Contract; and (2)
whether Gtech’s contest to the Contract could be brought in circuit court. Gtech’'s
argumentsregarding theamendmentsto Chapter 287 primarily apply only to thefirst
guestion, i.e., the authority to negotiate.” Contrary to Gtech’'s assertions, those
amendments in no way resolve the impact of the majority’ sopinion on (1) issuesin
this case on a prospective basis; (2) the contract at issue, which impacts all Florida
citizens by impairing DOL’s ability to fund public education; (3) the many state
procurement contractsexecuted under negotiation proposal requeststhat wereissued
before the amendments were adopted; and (4) the erroneous standard of review
established by the mgjority in this case as to all agency procurement decisions.

First, Gtech’s assertion that the new amendments moot any issue of public
Importance is vitiated by its own arguments to the contrary. Gtech states:
“[alssuming, arguendo, that the 2001 amendments are constitutional, a state agency
desiring to engage in aprocess like the one used in this case now has the means and
authority to do so.” AB2 at 12. Despite its lengthy diatribe in support of this
assertion, Gtech then contrarily argues that the negotiation process used by DOL

’Astothe second question, Gtech assertsthat the amendmentsnow requirethat
any protests to bid specifications must be challenged within 72 hours. Because this
Is the same requirement imposed by 8§ 120.57(3)(b) and the RFP at issue, Gtech’s
argumentismisplaced. Asdiscussedinthelnitial Brief, themaority’ sholdingonthe
second question will subject every state procurement contract to collateral attack in
circuit court long after the procurement process and contract award are compl ete.

12



would not be allowed “even under the 2001 amendments.” AB2 at 15. This latter
argument concedes that the 2001 amendments do not resolve theissuesin this case
on a prospective basis.

Second, asexplainedinDOL’ sInitial Brief, themagjority’ sdecisioninvalidates
the State’s largest procurement contract and thus jeopardizes DOL’s ability to
maximize revenues and fund public education. That issue alone should be sufficient
justification to support afinding of public importance.

This Court should not adopt Gtech’s bald and unsubstantiated suggestion as
to what consequences flow from voiding this contract. With no record support,
Gtech statesthat, if the Contract isinvalidated, “theonly practical step. . .istosmply
rebid thecontract.”® AB1at 15. To alleviate any concern this Court might have about
theimpact thisaction might have onthe publictreasury, Gtech additionally assertsthat:

AWI retained ownership of the terminals and shouldered the financial
burden of installingthem. ... Thus, AWI assumedthefinancial risk that
all of theterminalsmight berendered uselessif theMarch, 1999 contract
Is declared illegal and void. There is no risk that the Lottery will be
“stuck with” 11,500 useless terminalsif the contract is voided.®

8DOL disagreeswith Gtech'’ ssuggestion that theremedy inthiscaseisto rebid
thecontract. |f the Court decidesthat the Contract isinvalid, DOL and AWI must be
allowed to return to the status quo that existed on March 23, 1998, which isthe date
DOL issueditsfinal decisionthat AWI wasthe better respondent. That decisionwas
affirmed in Gtech Corp. v. State Dept. of L ottery, 737 So0.2d 615 (Fla. 13 DCA 1999).
Since the RFP and March 23 decision were upheld, and are not now subject to
challenge, DOL still hasthe authority to enter into anew contract under the RFPif the
current Contract be voided.

%Gtech’ sanswer brief inthedistrict court similarly stated: “thevendor assumes
thefinancial risk that all of theterminalsmight haveto beremovedif theMarch, 1999
contract is declared illegal and void. There is no danger that the Lottery will be
required to spend public dollars replacing AWI terminals that might have to be
removed or dismantled.”

13



AB2 a 13. As Gtech's statement implicitly concedes, the Contract has been
implemented and the terminals and other computer facilities have been installed.

Gtech iswrong, however, asto its assertion that there would be no possibility
of harmto DOL andthepublicif AWI hadto removeitsgaming system and terminals.
Without the gaming system, no lottery tickets could be sold. This, in turn, would
obviously disrupt the flow of lottery dollarsinto the Educational Enhancement Trust
Fund. Additionally, when a new gaming system could be installed under Gtech’s
schemeisunclear. According to Gtech, DOL would have to seek new bids. Then,
assuming the eventual award of another contract, DOL would haveto wait whilethe
contractor installed the new system, which Gtech itself characterizesasa“ daunting”
task. AB1at 4-5. Under Gtech’sview that theterminalsare AWI’ sto take, the loss
of funding for education could be substantial.

Third, Gtech’ sargumentsignoretheimpact of themajority opinion onthemany
state contracts executed through anegotiation processinitiated beforetheamendments
wereadopted. ThisCourt cantakejudicial noticeof themany noticespublishedinthe
Florida Administrative Weekly seeking proposals for purposes of negotiating
procurement contracts.® The majority opinion places all of those contracts in
guestion.

Fourth, the majority opinion impacts the standard of review applicable to al
state procurement decisions. Themajority rejects DOL’ s construction of the RFP as

permitting negotiations that are fair, competitive, and reasonable because that

19See, e.9., DCFS, Invitationto Negotiate, 26 Fla. Adm. W. 50 (Dec. 15, 2000);
Foster Care Recruitment Serv., Invitation to Negotiate, 26 Fla. Adm. W. 50 (Dec. 15,
2000); DCFS, Invitation to Negotiate, 26 Fla. Adm. W. 49 (Dec. 8, 2000); State Bd.
Admin., Intent to Procure (via negotiation), 27 Fla. Adm. W. 7 (Feb. 16, 2001);
AHCA, Invitation to Negotiate, 27 Fla. Admin. W. 13 (Mar. 30, 2001).
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construction is “at odds with the proscriptions of Chapter 287" and “not likely to
inspire public confidencein thefairness of the processor that the L ottery has entered
into the most beneficial agreement.” Gtech Corp., 2001 WL 193770 at 3. It then
states: “Weascribenointentional wrongdoing to any party tothisdispute. Thefailure
here seems to us to be one of commitment, rather than conscience.” 1d. at 5.

As discussed in the Initial Briefs, the mgority’s holding is contrary to this
Court’ swell-established standard of review, to-wit: An agency’ sdetermination asto
what constitutes fair, competitive, and reasonable in the process of procuring goods
and services cannot be overturned absent afinding of illegality, fraud, oppression, or
misconduct. Dept. of Transp. v. Groves-Watkins, 530 So. 2d 912, 913 (Fla. 1988).

Themajority made nofinding of illegality, fraud, oppression, or misconduct asto the

exercise of DOL’ s discretionary judgment that the negotiated terms in the Contract
werefair, competitive and reasonable. Instead, the majority substituted itsjudgment
for that of DOL by invalidating the Contract. If the district court’sdecisionisleft to
stand, it will alow courts to continually second-guess agency decisions long after
contracts have been executed, even where the agency acted in good faith.

For thereasonsexpressedin DOL’ sInitial Brief and thisReply Brief, thisCourt

should exercise jurisdiction and conclude that the Amended Agreement is valid.
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