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PRELI M NARY STATEMENT

Respondent, GIECH, adopts the prelimnary statenent fromthe
conpanion brief filed by GIECH directed to the brief of
Aut omat ed \Wagering International, Inc. There, GIECH addresses

the state of the inconplete record before this Court.



STATEMENT OF THE CASE AND FACTS

This is a consolidated case in which the petitioners on
certified questions are the State of Florida, Departnent of the
Lottery ("the Lottery"), and Automated Wagering International,
Inc. ("AW"). A full recitation of the facts is provided in
GITECH s separate brief directed to the initial brief of AW, and

w Il not be repeated here.

Briefly, the case involves the legality of a contract
entered between the Lottery and AW in Mrch, 1999. The
contract is to provide the Lottery’'s on-line gamng system and
related services and was awarded to AW followng an *“RFP

process that began in 1995.

1 GTECH and AWI were the only companies who submitted proposals for the contract. After the
contract wasawarded, the L ottery and AWI engaged in privatenegotiationsthat resulted inafinal contract
that is materially different from, and more favorable to AWI, than AWI’s winning proposal and the

mandatory bid specifications.

Of courseall proceedingswerebased on Chapter 287 asit existed prior to June 18, 2001, when
competitivebidding requirementsfor state contractswere substantially amended pursuant to Chapter 2001-
278, attached. Thefact that thiswasaproceeding pursuant to an RFP under Section 287.057 isnotin

seriousquestion. See)GTECH Corp. v. State Dept. of L ottery, 737 So. 2d 615 (Fla. 1st DCA 1999,

review denied, 749 So. 2d 502 (Fla. 1999) ("GTECH I") (wheretheFirst District Court first dealt with
thisdisputed contract award). Thedistrict court recognized that the contract wasgoverned by theL ottery's
1995 RFP and that the entire processwas governed by Section 287.057 asit existedin 1995. GTECH

1“RFP’ standsfor “ Request for Proposals.” A Request for Proposalsisoneof two vehiclesfor procuring
public contracts for goods and services that existed when this contract was let in 1995. Section
287.057(2), Fla. Stat.



| at 617-621.

Thecircuit court declaredtheMarch, 1999 contract illegal and void andtheFirst District affirmed
in Fla. Dept. of Lottery v. GTECH Corp, 26 Fla.L.Weekly D621 (Fla. 1¥ DCA Feb. 28, 2001 and

certificationorder of July 17,2001). (GTECH I1). Boththecircuit court andtheFirst District rejected
petitioners argumentsthat certainreferencesintheRFPto“ negotiations’ followingtheawardjustifiedthe
deviations. Petitionersrepeat that argument inthisCourt, characterizingthe RFP provisionas®largely

restating” the Lottery’s administrative rule regarding “ competitive negotiations.” (Lottery Brf., p. 28).

TheDigtrict Court'sGTECH 1 opinionwasinitially issued on February 28, 2001. Four and one-
half monthslater, inasupplemental order addressing petitioners motionsfor rehearing, rehearing enbanc,
andfor certification, theFirst District certified two questions. Thecourt wasapparently not awareof the
intervening legidation, which directly addressed thetwo issuesraised in thedi ssenting opinion and the
certified questions. Thepetitionersdid not advisetheDistrict Court of thenew legidation, nor havethey
advised thisCourt of thenew legidation, which substantial ly changesthelaw on public contractsawarded

by governmenta agencies.

Two briefshavebeenfiledinthisCourt by theL ottery and AWI. Asprevioudy noted, GTECH
has, simultaneoudly with this brief, filed aseparate brief directed to theargumentsin those petitioners
briefs. Thismuch shorter brief islimitedin scopeandwill concern solely thequestion of whether thisCourt

should exercise its discretionary jurisdiction in light of the 2001 amendments to Chapter 287.

2 Theamendmentssubstantially revise Chapter 287. Also attached areexcerptsfromtheextremely limited
legidative history of Ch. 2001-278-278 as it existed before June 18, 2001, when the statute was
substantially amended. Thefirst certified questionisdirected at clearing up any confusionresultingfrom

the First District'smajority opinion on competitive bidding under Section 287.057. Thesecond certified

2 Thisbrief only becomesrelevant if the Court concludesthat it does have subject matter jurisdiction.
GTECH filed motionsto dismissbased onthefact that the certified questionscome sol ely from the di ssent
and werenot passed upon by themgority. That motionof August 17, 2001 ispendingand AWI hasbeen
recently required to respond to it in this Court's order of October 22, 2001.
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guestion deals with pre-contract protests to the content of arequest for proposal.

TheLegidature's2001 amendmentsdirectly addressthesetwoissues. TheFirst District'sopinion
isnow nothing morethanan antique. Theopinion dealswith how thelaw usedto be, rather than how the
law isinlight of the changesthat became effective some 28 days beforethe First District'sdecision on
certification. TheFirst District wasapparently not awareof thenew legidation. If they ever were, thetwo
certified questionsarenot of publicimportanceunder thecurrent law, which now specifically permitsthe
typeof “competitivenegotiation” that petitionersargueoccurredinthiscase. Any confusionor lack of
flexibility which the dissenting judge on the First District believed might arisefrom the First District's
majority opinion hasbeen thoroughly addressed inthenew statutes. Thus, thedistrict court'scertification
doesnot present any question or issuefor thisCourt todecide. Theissuesarecertainly nolonger of public
importance becausehenceforth al public contractswill bethe subject of proceedingsunder thenew statute
and new administrativerulesrather thantheold statute. ThereforethisCourt should declineto exercise

jurisdiction if jurisdiction is found to exist.



ARGUMENT

WHETHERTHEDISTRICT COURT'SDECISIONRENDERED
JULY 17, 2001, IS OF ABSOLUTELY NO PUBLIC
IMPORTANCE BECAUSE OF NEW LEGISLATION WHICH
BECAME EFFECTIVE SHORTLY BEFORE THE DECISION.

TheFirst District'scertification of two questionsdoesnot requirethisCourt to decidethoseissues
or toevenconsider thecase. Review isalwaysdiscretionary, althoughitiscertainly limited to theissues
actually passed upon. ArticleV, Section 3(b)(4), FloridaConstitution. Thisdiscretionnottoanswer a

certified questionisplainfromtheconstitutional languageitself. Zirinv. CharlesPfizer & Co., 128 So. 2d

594, 596-97 (Fla. 1961) (noting use of theword“may” in predecessor to ArticleV, Section 3(b)(4)). In

Zirin, the Court stated:

[T]o citejust oneexample, adecisionmay becertified tothisCourt that
doesdecideaquestion of great publicimportance but, on examination by
thisCourt, wemay concludethat thequestion answered wasnot essentia
toadetermination of thecaseandisof such naturethat no useful purpose
would be served by rendering a decision.

Zirin, 128 So. 2d at 597.
In Poolev. Veteran's Auto Salesand L easing Co., Inc., 668 So. 2d 189 (Fla. 1996), the Fifth

District Court of Appeal certified a question raising the issue of whether Section 768.74 governing
remittitur, additur and new trial wasabasi c abridgment of theright toatria by jury under the Constitution.
AlthoughthisCourt concludedthat it hadjurisdiction pursuantto ArticleV, Section 3(b)(4), the Court
stated that it would " declineto answer thequestionasworded.” Pooleat 190. Inrefusingtoanswer the
certified question, thisCourt'sopinion notesthat the certified questionwasactually theresult of aspecial
concurring opinionby anindividua judge, despitethefact that themajority had signed ontothecertified
question. Pooleat 191. ThePoole opiniona so notesthat thecertified questionwas" an abstract scenario.”

Thisisvery smilar to the present certified questions.

Unlikemost certified question caseswhich arebased on existing law, thisone presentsan obvious

and compel ling reason not to exerci sej uri sdiction becausethe certified questionscan no longer beof " great

4



publicimportance.”" A few daysbeforetheDistrict Court'scertification, thelLegidaturedirectly addressed
both of the issues discussed in the dissent and later incorporated into the certified questions.

3

Both AWI and the Lottery moved the First District for certification under ArticleV, Section

3(b)(4). The Lottery’s argument was as follows:

DOL movesfor anorder certifyingthat thedecisoninthiscaseisof great
publicimportance. Asnotedinthemotionfor rehearing enbanc, thiscase
involvesoneof thelargest procurement contractsin Florida. Further, the
panel decision hastheeffect of invalidating the procurement rulesof both
DOL and DMS, which, in turn, impairs (or at a minimum calls into
guestion) theability of those agenciesto engagein substantivenegotiations
in procuring future contracts.

(R. 26).

Thefact that thiscase*involvesoneof thelargest procurement contractsin Florida’ issurely not
groundsfor “great publicimportance” jurisdiction. Theamount of money atissueisnot arecognizedbasis
for“publicimportance” jurisdiction. Whiletheamount at stakeiscertainly significant, it palesin comparison
totheamountsinvolvedinmany civil suits. Moreover, thefact that only money isinvolved rendersthecase
arguably lessimportant than thethousandsof criminal casesinvolving substantial prisontermsthat do not
reachthisCourt every year. Thefact that thedecisionsof thecircuit court andtheFirst Districtinvalidate

AWI’s “sweetheart” dedl is certainly not an issue of great public importance.

The* competitivenegotiation” issueiswhat thedissent by JudgeK ahnisall about andistheonly

issueredlly addressed inthetwo briefsby thepetitioners. TheL ottery bemoansthe uncertainty resulting

3Wedo not fault the L ottery for failing to bring the new statuteto the Court'sattention. The Lottery's
motionfor rehearing and certification wasfiledin March of 2001 and the statutewaspassed onthelast day
of the 2001 session with the law becoming effective June 18, 2001. The motion for certification had
remained pending this entire time and the court issued its certification on July 17, 2001. However,
pleadingswerefiled by theL ottery intheFirst District subsequent to July 17, 2001 but thosepleadingsdid
not mentionthenew statute. TheL ottery wascertainly onnoticeof thisnew statute beforethefiling of its
brief before this Court on September 26, 2001, and again the new statute is not mentioned.

5



fromthe magority opinion and theloss of flexibility that will result if state agencies cannot “engagein
substantivenegotiations’ followingacontract award. (R. 26). Indeed, theL ottery'smotionfor certification

was specifically limited to its ability to procure "future contracts.” (R. 26).

For good or bad, theFloridaL egid ature hasrendered thisissuetotally moot. OnJune 18, 2001,
the Legidature substantially amended Chapter 287 and authorized precisely the type of “competitive

negotiation” processsought by petitioners. Specifically, theLegidatureadded thefollowing provisonto
Section 287.057:

If any agency determinesthat theuseof aninvitationto bid or arequest
for proposal will not resultinthebest valueto the state, based onfactors,
including, but not limited to, price, quality, design, and workmanship, the
agency may procurecommoditiesand contractud servicesby aninvitation
to negotiate. An agency may procure commodities and contractual
services by arequest for aquote from vendorsunder contract with the
department. (emphasis supplied).

Section287.057(3), Fla. Stat. (2001). Section287.057 till retainsthepreviouswell known vehiclesfor
procuring contracts-- I nvitation to Bid and Request for Proposal -- but addstothelist thenew Invitation

to Negotiate and Request for a Quote.

Theamendmentsdefine* Invitationto Negotiate” as*awritten solicitation that callsfor responses
to salect oneor more personsor businessentitieswith which to commence negotiationsfor the procurement
of commoditiesor contractual services.” Section287.012(20), Fla. Stat. (2001). Theamendmentsalso
defineand createanew "Request for aQuote" procedurewhich appliesto vendorsal ready under contract.
The 2001 amendmentsspecifically add these new methodsto thelist of approved procurement vehicles
for goodsand servicecontracts. ThusH oridaprocurement law now includesan I TB,anRFP,anlI TN and
RFQ. We again note that the Lottery issued the RFP in 1995, years before the new ITN procedure

existed. However, astofuturecontract procurements, thenew I TN procedureispresumably available.

Significantly, the2001 amendmentsal so directly addressthe second certified questioninthiscase.



That questioninvolvespetitioners contentionthat GTECH waiveditsright to challengethe 1999 contract
by not initiating an administrativechallengetothe® negotiation” provisionsinthe RFPuponitsissuancein

1995. New Section 287.042(d), Fla. Stat. (2001) provides:

The terms, conditions, and specifications of arequest for proposals,
invitation to bid, or invitation to negotiate, including any provisions
governing the methods for ranking proposals, awarding contracts,
reserving rights of further negotiation, or the modification of [sic]
amendment of any contract, are subject to challenge only by filing a
protest within 72 hours after notice of the terms, conditions, or
specifications as provided in 120.57(3)(b).

ThoughtheLegidativehistory issilent ontheissue, it appearsthat the 2001 amendmentswere
designed, at least in part, to addressthe two specificissuescertified inthiscase. Thescant legidative
history that isavail ablereflectsargumentsby House Membersvirtualy identical tothoseinthiscase. The
proponentsof thebill arguedthat it would provide state agenciesneeded "flexibility" inmaking procurement
decisions. Opponentswarned that it would "blow ahol€e" in Chapter 287 and result in "sweetheart”

contracts. See Legidative History.

Representative Stansel stated:

Briefly theway | read this, thisisamost giving usthe opportunity to—
someagenciestheopportunity to—circumvent thebid process, the RFP
process, and once you get a contract with the state you are just about
lockedin. Thenthey cancomeinand negotiatewithyou and continueto
buy from you. Y ou can give them aquote and just continue on and its
goingtoreally lock out other peoplebeing ableto get into thebid process.

Representative Stansel was out-voted and his fears have arguably come to pass.
The2001 amendmentsto Chapter 287 cannot beused to upholdthelegality of thecontract at issue

inthiscase. Thereisnothingintheamendmentsstating that the provisionsareto haveretroactiveeffect.

Absent such an express directive, the revisions operate only prospectively. Agency for Health Care

Administrationv. Associated Industriesof Florida, Inc., 678 So. 2d 1239 (Fla. 1996); Middlebrooksv.




Department of State Division of Licensing, 565 So. 2d 727 (Fla. 1st DCA 1990). It must also be

recognized that theL ottery did not usean“ invitationto negotiate” (ITN) or a"request for aquote” (RFQ).
It used an RFP under the law in existence before the newly created ITN and RFQ.

4

Thoughthe2001 amendmentscannot resuscitatethisillegal contract, they iminateany contention
that thiscaseisoneof “ great publicimportance.” Assuming, arguendo, that the 2001 amendmentsare
constitutional, astate agency desiring to engagein aprocesslikethe one used in this case now hasthe
meansand authority todo so. That beingthecase, invalidatingthe AWI-L ottery contract will not prevent
any flexihility, or causeany uncertainty, with respect to future contracting for public necessities. Any state
agency desiring to award acontract through competitive negotiation can presumably do so under the 2001
amendments which became effective on June 18, 2001.

5

Inshort, theoutcomeof thisnow "antique' opinion by the First Digtrict will haveno affect onfuture
procurementsinthe Stateof Florida. TheFirst District'sdecision cannot beof “ great publicimportance.”
It will have no affect whatsoever on future public contracts, which are now governed by anew set of
statutes. Indeed, thenew statute providesfor atotally new set of administrativerulesonthewholesubject.
Thetask of providing these new ruleshasbeen placed on the Department of General Services. Thevaidity
of future" negotiated" state contractswill bedetermined based upon the new statute and theyet-unwritten

administrative rules.

*Theamendmentsareanindication that competitivenegotiation did not previoudy exist, asthe L ottery and
AWI argue, now moretenuoudly than ever beforethisCourt. TheL egidatureispresumed to haveknown
the state of existing law when they changed that law in 2001. Woodv. Fraser, 677 So. 2d 15, 18 (Fla.
2d DCA 1996).

>The new statutory amendments are here presumed to be constitutional and until a constitutional
challenge is brought in a circuit court, any constitutional infirmities are not before this Court. Memorial
Hospital-West Volusia, Inc. v. News-Journa Corp., 729 So. 2d 373 (Fla. 1999).

8



Judge Kahn's dissent is the sole source of the certified questions and the dissent is internally
inconsstent. JudgeKahninitialy acceptsthefact that thisentire contract wasthe subject of acompetitive
bidding processunder Chapter 287, but then hecontradi ctshimsalf and states: "Itis, of course, self evident
that theultimately negotiated contract wasnot the subject of acompetitivebidding process.” (R. 14). Thus
thedissent hasthe contract outsidethe Chapter 287 processandif thisistrue, thenthecontractisvoidfor
that reasonaone. Themajority clearly ruled that the contract waswithin the competitive bidding process.

Thiswas aso the stated view of the court in the GTECH | opinion.

ThisCourt’ stimeand resourcesarespread extremely thin. “ It wasnever intended that thedistrict

courtsof appeal should beintermediate courts.” Jenkinsv. State, 385 So. 2d 1356, 1357 (Fla. 1980).

Thedistrict courtswerecreatedin 1956 with theintent that, in most i nstances, their decisionswould be
“final and absolute.” Jenkinsat 1358. Any other approach resultsin an unworkablecaseload. Thatis
why, evenwhen acasehasbeen certified, thisCourt retainsdiscretion not to decideit if “ no useful purpose

would beserved by renderingadecision.” Zirin, 128 So. 2d at 597. Also seePoole, 668 So. 2d at 191.

The contract at issue in this case was entered almost three years ago. The issues have been
thoroughly litigated inthe circuit court and on direct appeal, at no small expense. Each court that has
reviewed thecasehasfoundthecontractillegal. Y et AWI continuesto benefit fromthemorefavorable
financia termsduringitsappeds. AWI wouldlikenothing better thanfurther delay whilethisCourt reviews

the case.



® Becauseaccepting jurisdictionwill servenouseful public purposein light of the 2001 amendmentsto

Chapter 287, this Court should exercise its discretion to refuse jurisdiction.

Thecaseisnow important to only theactual partiesto the contract and to the di sappointed bidder
GTECH, whichwasnever givenafair chanceto competefor thecontract ultimately entered. Thepresent
contractisillega andtheonly practica stepat thispointistosimply rebidthecontract. Although GTECH
guestionsthe public policy behind someof the new statutory amendments, they arenow presumably the
law of thisstate. Atleast GTECH and any other interested bidder will know therulesof thegamegoing
inandwill not bethevictim of secret negotiationswhich, by virtueof theL ottery'sargument, could goon
forever. If theL ottery'sview astoitspowersunder theoldlaw isaccepted by thisCourt, thentheL ottery
can continue negotiating contracts whenever it gets close to the end of a contract and will be ableto
accomplishall of thesenegotiationsarriving at new contractsinsecret. Hopefully, evenunder the2001

amendments, this would not be allowed.

Itishard to believethat thisnew statutewasnot the specificresult of the GTECH 11 opinion, which
of course had beenissued but not rendered whenthelegidationwaspassed. RenditionoccurredonJuly
17, 2001 with the denial of motions for rehearing and en banc rehearing, and the certification of the
guestionsraised solely inthedissent. Whether or not the new |egid ation wasthe specific result of the
GTECH litigationisnot important. What isclear isthat the L egid aturespecifically addressed any and all
problemsand uncertaintiescreated by theGTECH 11 decision. Noneof theseissuescontinuetoexist. The

GTECH 11 decision is now an "antique" which is unimportant to the public and to other agencies.

® Both AWI and the Lottery argue that GTECH's appeals have caused tremendous delay. Thisis
absolutely untrue. GTECH'sfirst administrative protest resultedinafinding that theselection committee
had given AWI extrapointsbecauseit wastheincumbent vendor. Thecommitteewasfoundto haveacted
arbitrarily and capriciously inthisregard. The second administrative protest did result in an appeal by
GTECH and duringthat appeal theFirst District Court denied arequest for astay by GTECH. Thiswas
based on argumentsby theL ottery and AWI that they had to proceedimmediately. Whenthecircuit court
declared the contract void, theeffect of thisorder was stayed becausethe L ottery isastate agency and
choseto apped fromtheorder. TheFirst District granted afurther stay after entry of itscertification order.
Thus, the appealsby GTECH have never resulted in the L ottery or AWI being prevented from going
forward with this contract.

10



CONCLUSION

Thiscaseisnot of great publicimportance under the law existing in this state which cameinto

existenceamatter of daysbeforetheFirst Districtissueditscertification. TheFirst District wasalmost
certainly unawareof thisnew law. ThisCourt should choosenotto exerciseitsjurisdictionif it determines

that jurisdiction does exist.
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