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PRELI M NARY STATEMENT

Petitioners, the Departnment of Lottery and Autonated
Wagering International, Inc., wll be referred to as “the
Lottery” and “AW,” respectively, and collectively as “the
Def endants.” Respondent, GIECH Corporation, will be referred
to as “GIECH.” Record matters that appear in GIECH s
sequenti al | y- nunbered Appendi x frombelow w !l be cited in the
form*®“[vol une nunber].[page nunber]”. Oher record matters
will be cited by the name of the district court filing, with
page nunbers not ed.

Al cites to rules and statutes refer to the version in
effect at the relevant tine. The Lottery’s and DM5' s rules in
effect at the tinme of this RFP are found at 1V.1354-56 and
behind Tab B of AW's Reply Brief below, respectively. The
request for proposal at issue here is found at 11.512-712, and
will be referred to as “the RFP.”

The decision belowis State, Dep’t of Lottery v. GIECH
Corp., 26 Fla. L. Wekly D621, 26 Fla. L. Wekly D1733, 2001
W 193770 (Fla. 1t DCA Feb. 28, 2001 & July 17, 2001), and
Wil be cited at times as “Qp. at ___.” The decision is
attached to this brief behind Tab 1.

Al bolding and italics in quoted material in this brief

suppl i ed unl ess ot herw se not ed.
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| NTRODUCTI ON

The questions certified to this Court by the district
court as being of great public inportance arose out of the
Lottery’ s negotiation of a contract wth AW for a new gam ng
system and rel ated services, follow ng a procurenent process
that the Lottery initiated in 1995. Negotiation of the
ultimate contract was authorized by the Lottery’ s enabling
statute and rules and specifically provided for in the RFP
specifications. The Lottery’s right to conduct contract
negoti ati ons was never questioned by any of the respondents to
the RFP until GIECH filed its post-award circuit court action
bel ow.

While this action was GTECH s first challenge to the Lottery’s
authority to negotiate the contract ternms, it was not GIECH s
first challenge of this procurenent process. Prior to this
action, GTECH brought three separate adm nistrative bid
protests, each of which had the effect of suspending the
Lottery’'s ability to obtain a new gam ng system However
GTECH never adm nistratively challenged the RFP' s
specifications or the Lottery’'s rules providing for
negoti ation of contract terns followng the award to the
successful respondent.

I nstead, after having failed to overturn the Lottery’s

procurenent decision through its adm nistrative protests,
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GIECH filed suit in circuit court seeking to have the contract
negoti ated between the Lottery and AW declared void. For the
first tinme, GIECH asserted that the Lottery had no | egal
authority to negotiate a contract on terns that differed from
t he RFP, even though the RFP expressly reserved that right to
the Lottery.

The RFP specifications provided for post-award
negoti ations of the “conditions and price” of the contract and
for contract provisions “contrary” to the RFP at the Lottery’s
option. These specifications were included pursuant to the
Lottery’ s enabling statutes and rul es, which expressly
aut hori zed the Lottery to procure all goods and services
t hrough contract negotiations. At the sane tine, the RFP
reserved the Lottery’ s right to hold the successful respondent
to its proposal, if the Lottery's negotiations failed to
achi eve satisfactory contract terns.

By a split decision, the district court voided the Lottery’s
Agreenent, holding that the Lottery did not have authority
under Florida |law and the RFP to negoti ate substantive
contract ternms with the successful respondent. Judge Kahn
di ssented, concluding that the Lottery was authorized to
engage in such negotiations and thus the Lottery’s Agreenent
shoul d be uphel d absent illegality, fraud, oppression or

m sconduct as required under Departnment of Transp. v. G oves-

3



Wat ki ns, 530 So. 2d 912, 913 (Fla. 1988). As Judge Kahn

poi nted out, the trial court made no such finding.
The district court certified the follow ng questions to this
Court as being of “great public inportance”:

1. Does the Departnent of the Lottery,
pursuant to a specification included in a
request for proposals, have the authority
to negoti ate substantive contract terns
with the nost highly qualified respondent,
and pursuant to such negotiations, award a
contract that nust be upheld absent a
finding of illegality, fraud, oppression,
or m sconduct ?

2. Were the negotiation clause in a
request for proposals indicates that the
agency wll negotiate a contract with the
nmost highly qualified respondent, including
conditions and price that the agency deens
to be fair, conpetitive, and reasonabl e,
may an unsuccessful proposer that has
failed to admnistratively contest the
negotiation clause |ater attack the
contract in circuit court on the basis that
t he negotiations conducted pursuant to the
terms of that clause were inperm ssible?

Op. at *7.
STATEMENT OF THE FACTS AND CASE

1. The RFP

The Lottery entered into a contract wwth AW in 1988 for
the inplenmentati on and operation of an on-line lottery system
in Florida. 1.164-65, 1 8. In 1995, in anticipation of that
contract’s June 1996 expiration, the Lottery issued a request

for proposals (“the RFP") for a newon-line lottery system and



rel ated services. 1.165, Y 9-10. Sinultaneously, the
Lottery issued an “Alternate” request for proposals, which
woul d have permtted the Lottery to perform sone on-line
services, while out-sourcing others. [11.516, § 1.1; [|V.1187.
The RFP provided that, if the Lottery determ ned that “the
proposal s under this RFP” were “the best nethod of obtaining
the desired gam ng system and services,” the Lottery woul d
t hen begin negotiations toward a contract with the nost highly
qualified respondent under this RFP. [11.516, 8§ 1.1; I1.607,
§ 8.7.2. If those negotiations were unsuccessful, the Lottery
woul d undertake negotiations for a “satisfactory Contract”
with “the second nost qualified respondent.” 11.607, 8§ 8.7.2.
Negoti ati ons woul d continue until an agreenent was reached or
all proposals were rejected by the Lottery. 1d.

This process was set forth in Specification 8.7.2:

If the Secretary determ nes that the proposals under
this RFP are the best nethod of obtaining the
desired gam ng system and services, the Secretary
shal |l negotiate a Contract with the nost highly
qual i fi ed Respondent. Should the Secretary be
unabl e to negotiate with that Respondent the
conditions and price that the Lottery deens to be
fair, conpetitive, and reasonabl e, negotiations
shall be term nated. The Secretary shall then
undert ake negotiations with the second nost
qualified Respondent. Should the Lottery be unable
to negotiate a satisfactory Contract with that firm
additional firns may be selected to participate in
this negotiation process or negotiations may be
reinstated following the original order of priority.
Negoti ations shall continue until an agreenent is
reached or all proposals are rejected. The Lottery
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reserves the right to reject all proposals at any
time during negotiations.

I1.607. Thus, the RFP specifically provided that the ultimte
contract could include negotiated “conditions and price,” on
terms the Lottery deened to be “fair, conpetitive, and
reasonable . . . .7 Id.

In addition, the RFP provided that the terns of the
contract could be “contrary” to the provisions of both the RFP
and the vendor’s proposal: “Contract — The agreenent entered
into by the Lottery and the successful Respondent to this RFP
whi ch shall incorporate, anong other provisions, the contents
of this RFP and the successful Respondent’s proposal, except
as specifically provided to the contrary in the Contract.”
11.517, 8 1.3 (underlining in original).

The RFP further provided that the contract eventually
negoti ated would “incorporate this RFP, addenda to this RFP
and the Contractor’s proposal as an integral part of this
Contract except to the extent that the Contract explicitly
provides to the contrary.” 11.530, 8 1.36. 1In the event of a
conflict anong the RFP, the proposal, and the contract, “the
provi sions and requi renents of the Contract shall govern.”
| d.

In sum under the RFP specifications for negotiations, the

ultimate contract could vary in its “conditions and price”



fromthe RFP and the successful proposal. 11.607, § 8.7.2.
In addition, negotiated contract terns could be “contrary” to
t he successful proposal and to the RFP. 11.517, § 1.3;
I'1.530, 8 1.36. The RFP explicitly reserved the Lottery’s
right to alter the scope of work through changes to “any and
all plans, schedules, or work in progress.” 11.529, § 1.30.

At the sane tinme, however, the Lottery also reserved the right
to require the successful respondent to enter into a contract
on the exact terns of its proposal. 11.628, §8 1.21. The
right of negotiation was solely the Lottery’ s right, to be
exercised or not at its discretion. Id. Consequently, a
vendor who submitted an unrealistic | owball proposal woul d
run the risk that its proposal would be accepted by the
Lottery as a binding contract, w thout negotiations. I|d.

Under the RFP, vendors were required to admnistratively
chal I enge any di sputed specifications of the RFP before
proposal s were subm tted:

Any prospective Respondent who disputes the

reasonabl eness or appropri ateness of the terns,

condi tions, and specifications of this RFP shal

file a formal witten protest in appropriate form

Wi thin seventy-two (72) hours . . . of the receipt

of the RFP . . . . Failure to both file a forma

witten protest as provided in Chapter 24.109(2) and

post a bond in conpliance with Section

287.042(2)(c), Fla. Stat., shall constitute a waiver

of proceedi ngs under Chapter 120, Fla. Stat.

I'1.521, § 1.09.



2. GIECH s Administrative Protests

Pursuant to 8 1.9 of the RFP, GIECH subm tted extensive
questions regarding the RFP and also filed an adm nistrative
protest challenging certain of the RFP specifications. Il.647-
63, 1V.1185-1200. GTECH did not, however, question or object
to the RFP specifications providing for post-award contract
negoti ations. I1.647-63, [V.1185-1200. GIECH s questions were
answered by the Lottery (I1.664-85), and GTECH s protest of
t he RFP was subsequently wi thdrawn. |V.1203.

Thereafter, AW and GIECH subm tted proposals in response

to the RFP. 1.165, § 11. The Lottery’s evaluation commttee
ranked AW as the nore qualified vendor. 111.717. The
Lottery then issued its notice of award to AW. [11.716.

GIECH i medi ately filed a second adm nistrative protest.
I11.720-71. As required by section 120.57(3), Florida
Statutes, the Lottery suspended the procurenent process,
pendi ng resol ution of GIECH s protest. [|V.1210.

GITECH s protest led to a three week adm ni strative hearing
(I'1.790), follow ng which the adm nistrative |aw judge found
that AW’s proposal fully conplied with the RFP. [111.890-92,
19 269-74. However, he concluded that sone aspects of the
eval uation process did not conply with the RFP. 111.786-87,

19 296-99. He accordingly recommended further eval uation of

the proposals (I11.906-07), a recommendation that was accepted
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by the Lottery. 111.786-87, Y 1-5.
The second eval uati on ranked AW hi gher than GIECH

[11.915. The Lottery issued its notice of award to AW on

Septenber 2, 1997. 111.914. GIECH filed a third

adm ni strative protest (111.918-1025), again staying the
procurenent process. After a nine-day hearing, 111.1037,
GIECH s second protest was denied. 111.1026-36. GIECH then
appeal ed that order. I11.1111.

On appeal, the First District affirnmed the Lottery s award,
wi th Judge M ner dissenting. GIECH Corp. v. State Dep’'t of
Lottery, 737 So. 2d 615, 617 (Fla. 1st DCA 1999). GIECH
subsequently filed two petitions with this Court, seeking
further review of the Lottery's decision. The |ast of those
petitions was dism ssed on Decenber 3, 1999, ending GIECH s
adm ni strative challenges to the Lottery’'s decision to award
the contract to AW. GIECH Corp. v. State, Dep’'t of Lottery,
743 So. 2d 509 (Fla. 1999) (mandanus deni ed); GITECH Corp. V.
State, Dep’t of Lottery, 749 So. 2d 502 (Fla. 1999) (review

deni ed) .



3. The Agreenents Between the Lottery and AW

During the period GIECH was pursuing its admnistrative
renmedies, the Lottery’'s contract wwth AW expired. .7, § 9.
In order to avert the loss of significant revenues, the
Lottery entered into a series of enmergency contracts with AW.
|.26-56. In effect, the Lottery utilized its energency
purchasing authority to require AW to begin inplenmentation of
a new gam ng system before the contract procured through the
RFP becanme effective. 1.42, 54-58.

By Septenber 1998, GIECH s appeal still had not been resol ved,
and the Lottery and AW began negotiations for a new contract.
VI . 1801. These negotiations resulted in the Anmended Agreenent
for Gam ng System and Services (“the Agreenment”), which becane
effective on Septenber 30, 1999, with a term nation date of
Decenber 31, 2004. 1.54-86. As a result of the negotiations,
the Agreenent included terns that differed fromthe RFP and
AW'’s proposal. It is uncontradicted, however, that the
Agreenent provided for enhanced termnals, as well as other
benefits to the Lottery that were not in AW’s proposal, at a
price that was still below GTECH s proposal .! |.246, 286,
[11.856.

Furthernore, the Agreenment fully satisfies the objectives

1 The differences in terns are di scussed in nore
detail in the Lottery' s brief.
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set forth in the RFP (11.516, 8 1.2): (1) it provides the
Lottery with a gam ng system and rel ated services that neet
the needs of the Lottery for the termof the contract; (2)
that systemis operationally sound, incorporates a high | evel
of integrity and security, and mnimzes the risk to the
Lottery; and (3) it provides for the conversion of al
retailer termnals to the new systemby a date certain

VI . 1801. The agreed-upon date for that conversion--Decenber
31, 2000--has now passed. 1. 285.

4. GIECH S GCircuit Court Action

GTECH filed this action in circuit court, seeking a
decl aration that the Agreenent is null and void, and asking
that the Lottery and AW be enjoined fromperform ng under the
Agreenent. 1.180-81. For the first tinme, GIECH asserted that
the Lottery | acked authority to negoti ate substantive contract
ternms that differed fromthe RFP or the successful proposal.
l.176, 9§ 42.

GTECH al so contended that, as a result of the terns negoti ated
by the Lottery, the Agreenent was nore beneficial to AW than
the allegedly mandatory requirenents of the RFP. [1.169-70, 1
23. Wile AW acknow edged that sonme provisions are different
fromterns in the RFP, it denied that the Agreenent is, as a
whol e, nore beneficial to AW. 1.295, § 23. The Lottery also

denied that allegation. 1.308, | 23.
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Al three parties noved for summary judgnment. |1.410-45.
AW and the Lottery asserted that GIECH was required to
adm nistratively protest the RFP specifications and the
Lottery’'s rules for contract negotiations and, by failing to
do so, had waived its right to challenge themin this action
I'1.415-24, 97 13-32. AW and the Lottery further asserted
that the Lottery’ s negotiations were expressly authorized
under its enabling statutes, its negotiation rules, and the
RFP' s specifications providing for such negotiations. |I1.425-
31, VI.1775-77.

Al t hough seeking summary judgnment in its favor, AW filed
evi dence in opposition to GTECH s notion and asserted that
summary judgnent could not be entered for GIECH because there
wer e di sputed issues of fact whether the Agreenent was nore
favorable to AW than the allegedly mandatory requirenents of
the RFP. VI.1823. AW submtted evidence that the Agreenent
cul mnated fromgood faith negotiations, was nutual |y
beneficial to both the Lottery and AW, and achi eved the

Lottery’ s objectives set forth in the RFP. VI. 1801.
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5. The Trial Court’s Summmary Judgnent

Foll owi ng a hearing on the notions for summary judgnent,
Crcuit Judge Sander Sauls ruled fromthe bench, granting
summary judgnent in GTECH s favor. VI.1894-96. A final order
was entered on January 28, 2000, declaring the Agreenment nul
and void and permanently enjoining the Lottery and AW from
operating under it. WVI.1833-34. In voiding the Agreenent,
the trial court did not invalidate Specification 8.7.2 or the
Lottery’s negotiation rules. 1d.

6. The District Court’s Split Decision

Wth Judge Kahn dissenting, the First District affirmed
the circuit court’s summary judgnent for GIECH  State, Dep’t
of Lottery v. GIECH Corp., 26 Fla. L. Wekly D621, 2001 W
193770 (Fla. 1st DCA Feb. 28, 2001). The mmpjority panel,
Judges M ner and Booth, held that the Lottery did not have the
authority under the RFP and Florida | aw to negoti ate
substantive contract terms with AW. Op. at *3. It
accordingly voided the Agreenent in the light of those
negoti ations. Op. at *5.

In so holding, the panel noted that the Lottery “first
had to determ ne that ‘proposals under this RFP are the best
met hod of obtaining the desired gam ng system and services.’”
Op. at *3. The panel stated that contract negotiations would
be “contrary to the finding by the Secretary that AW's

13



proposal was ‘the best nethod.”” Id. Under the panel’s view
of Specification 8.7.2, the Lottery could only “finaliz[e] an
agreenent by turning the wi nning proposal into a contract.”

| d.

In addition to rejecting the Lottery’s interpretation of
its RFP specifications and its negotiation rules, the panel
al so rejected the Lottery’s interpretation of its statutory
enabling authority for such negotiations. OQp. at *3, *5. The
panel held that chapter 287 did not authorize the Lottery to
negoti ate a mmj or purchasing contract such as this. Id.

Not wi t hst andi ng AW’ s subm ssions disputing GTECH s cl aim
that the negotiated contract was nore favorable to AW than
the RFP and AW’ s proposal, the panel accepted the trial
court’s finding that it was “uncontested” that “the Lottery
treated its preferred vendor, AW, nore favorably in the
negoti ated contract which was not even the subject of the
conpetitive bidding process.” Op at *1 n.1, *1, *4.

The panel acknow edged that this dispute should have been
asserted “in an admnistrative tribunal rather than the
circuit court.” Op. at *2. However, stating that “there was
no objection by appellants to the failure of appellees to
exhaust adm nistrative renedies,” the panel concluded that
“the point is waived.” 1d. It therefore upheld GIECH s
attack upon the Agreenent in circuit court, even though GTECH

14



had failed to adm nistratively contest the RFP specifications
it later challenged in this action. 1d.

Judge Kahn dissented. He began his analysis with
Specification 8.7.2, noting that it “closely resenbles the
| anguage” of the Lottery’s rule authorizing contract
negotiations with the successful respondent under a request
for proposals. Op. at *5. He explained that:

In particular, both the adm nistrative rule
and the RFP direct the Secretary of the
Lottery to negotiate a contract with the
nost highly qualified firm Both the rule
and the RFP envision the prospect of failed
negoti ati ons, because they both direct that
if the Secretary is unable to negotiate
successfully wth the nost highly ranked
firm those negotiations shall be

term nated and the Secretary “shall then
undertake negotiations with the second- nost

qualified firm” 53ER87-13(5)(i)5, F. AC

| d. Because the rules and the RFP “contenplate failed
negotiations,” the RFP necessarily “envisioned negotiations of

substantive ternms such as price and inplenentation plans.”
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ld. Accordingly, he concluded that “Specification 8.7.2 is
awful, and that the Secretary of the Departnent of the
Lottery followed the requirements of this provision by
engaging in negotiations, ultimately successful, with AW.”
| d.

Judge Kahn went on to explain that “[t] he Departnent of
the Lottery is uniquely endowed by the Legislature” and that
“[t]he Legislature clearly intended the Lottery to function,
to the extent possible, as a business.” Op. at *6. CGiting
this Court’s controlling decision in G oves-Watkins, 530 So.
2d at 913, Judge Kahn concluded that, “[g]iven the statutes
and rules applicable to the Lottery’ s procurenent function,
the contract negotiated by the Lottery should be uphel d absent
a finding of illegality, fraud, oppression, or m sconduct.”
Op. at *6. He pointed out that “[t]he trial nade no such
finding.” Id.

Describing the final order affirmed by the majority pane
as “troubling,” Judge Kahn stated that:

[t] he order does not set aside

specification 8.7.2, but nerely finds that
the Lottery treated AW “nore favorably in
the negotiated contract which was not even

t he subject of the conpetitive bidding

16



process.” It is, of course, self evident
that the ultimately negotiated contract was
not the subject of a conpetitive bidding
process. This is the nature of the RFP
here at issue. Certainly, the Secretary’s
right to negotiate under the RFP coul d not
be made subject to a conpetitive bidding

process.

Op. at *7. In his view,

no one reading the final judgnent can
determ ne what the Lottery’ s authority now
is. The trial court did not strike down or
judicially alter Specification 8.7.2. How,
then, is the Lottery to know whether its
negotiations will later be found by a
circuit judge to be unacceptable? This
sort of uncertainty is the antithesis of
the entrepreneurial business operation
envi sioned by the Legislature for the
Florida Lottery. Again, no court should
strike down this contract absent a finding
that the contract transgresses the

[imtations inposed by G oves-Watkins.
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In addition to his conclusion that Specification 8.7.2
was valid under Florida | aw and aut horized the Agreenent
successful ly negoti ated between the Lottery and AW, Judge
Kahn concl uded that GIECH had wai ved the right to chall enge
the validity of that specification by failing to exhaust its
adm nistrative renedies. Op. at *6. Stating that “GIECH was on
notice that the RFP contenpl ated substantive negoti ations
between the Lottery and the hi ghest ranked bidder,” Judge Kahn
wrote that GTECH was required to “protest the specification,
if it felt such specification was contrary to Florida
procurenent |law ” |d.

Judge Kahn rejected GIECH s argunent that it was not
required to admnistratively challenge this specification
because GIECH “did not interpret the negotiation provision as
permtting negotiation on itens such as scope of work and
price.” Id. In Judge Kahn's words:

This argunent is unavailing, particularly
in the context of the Lottery’s need to

i npl ement a highly sophisticated and
expansive on-line lottery system During
the tinme period in which this case has

transpired, the area of information
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t echnol ogy has under gone i ncredi bl e changes
in al nost uni magi nably short tinme
intervals. | find it inconceivable that
anyone readi ng Specification 8.7.2 would
not conclude that the Lottery m ght reserve
the right to negotiate scope of work, and

t her eby, unavoi dably, negotiate price.
woul d therefore conclude the GIECH has

wai ved its right to chall enge Specification

8.7.2.

AW and the Lottery noved for rehearing, rehearing en
banc, and for certification of questions to the Florida
Suprene Court. In its notion, the Lottery argued that it had
conpl ai ned bel ow of GTECH s failure to exhaust its
adm nistrative renedies. Lottery Rehearing Mtion at 3-4.

In response to those notions, the district court
certified the questions quoted at page four above as bei ng of
“great public inportance.” State, Dep’'t of Lottery v. GIECH
Corp., 26 Fla. L. Wekly D1733, 2001 W. 193770 (Fla. 1st DCA

July 17, 2001). The notions were otherw se deni ed.
Specifically concurring in the certification of these
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gquestions, Judge M ner st ated:

Because issues presented herein need to be
resol ved without further delay, | concur in

the denial of the notions for rehearing and

rehearing en banc. | also concur in the
subst ance of the questions certified to the

Fl ori da Suprene Court although, were the
deci sion mne alone to nake, | mght frame

thema bit differently. _

Op. at *7.
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JURI SDI CT1 ONAL STATEMENT

The First District certified two questions to be of great
public inportance. This Court has jurisdiction to review
decisions of district courts of appeal that pass upon a
guestion certified to be of great public inportance. See Art.
V, 8 3(b)(4), Fla. Const. Nevertheless, GIECH has chal | enged
this Court’s jurisdiction through its filing of an
unaut hori zed jurisdictional brief, dressed up as a notion to
dism ss. Accordingly, we address the Court’s jurisdiction.
While this summary denonstrates the Court’s jurisdiction, the
full context of this case, as presented in this brief,
confirms that jurisdiction exists.

There can be no doubt that the questions certified here
address issues of great public inportance. Anong other
things, the district court’s decision guts this Court’s
precedent in Groves-Watkins. It also violates settled Florida
law requiring parties to exhaust their admnistrative
remedi es.

GTECH contends that the district court, though deciding

that these questions were inportant enough to certify as being
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of great public inportance, nonetheless failed to pass upon
either one of them? This is utter nonsense.

The first certified question asks whether the Lottery is
aut hori zed, pursuant to an RFP specification, to negotiate
substantive contract terns with the successful respondent and
award a contract pursuant to those negoti ati ons absent
illegality, fraud, oppression, or msconduct. Op. at *7. The
district court answered no. Op. at *3.

The court specifically rejected “the Lottery’s
interpretation of Provision 8.7.2 of the RFP,” holding that it
did not authorize the Lottery’'s negotiation of substantive
contract terns with the successful respondent as the Lottery
contended, but rather “envisions finalizing an agreenent by
turning the winning proposal into a contract.” 1d. The
court’s discussion of the “best nethod" |anguage of
Specification 8.7.2 is sinply the court’s rationale for that
hol ding. The court clearly passed upon the first certified

guesti on.

2 Jurisdiction exists if either certified question
was passed upon below. Once the Court has
jurisdiction, it can review the entire record and
address any issue in the case. See Ccean Trail Unit
Owmers Ass’n, Inc. v. Mead, 650 So. 2d 4, 5 (Fla.
1994) (“Having accepted jurisdiction to answer the
certified question, we may review the entire record
for error.”).
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The second certified question asks whether the action
brought by GIECH in circuit court was proper since GIECH
failed to exhaust its admnistrative challenges. Op. at *7
AW and the Lottery had argued on appeal, as they had bel ow,
that GIECH failed to exhaust its adm nistrative renedi es by
chal l enging the Lottery’s RFP specifications in a tinely
manner before bringing this circuit court action. The
maj ority decision addresses this point in the broad context of
its discussion of the need to exhaust adm nistrative renedies
before a circuit court action can be brought. Op. at *2.

Not ably, this Court has held that a "discussion” in the
district court decision of the issues raised in a certified
question is hel pful, but not necessary. See Wiand v. State,
732 So. 2d 1044 (Fla. 1999). There, the district court’s
statenment that "we have exam ned each [issue raised] together
with the entire trial transcript and conclude that none of the
errors asserted require reversal" was held sufficient to
establish that the certified questions were passed upon. See

al so Finkelstein v. Dep’t of Transp., 656 So. 2d 921, 922

(Fla. 1995)(the district court’s failure to fornul ate the
gquestion, as required under article V, “does not render this
Court to be without jurisdiction”). Here, of course, the
district court discussed and fornul ated both of the questions
it then certified to this Court.
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Mor eover, by exam ning the substance of the dissent, the
Court can see that Judge Kahn certainly understood that the
panel majority had necessarily passed upon these questions by
failing to accept AW’'s and the Lottery’s positions on them
Al t hough GTECH cites cases with respect to this Court’s
article V, section 3(b)(3) conflict jurisdiction as supposedly
establishing that the dissent should be ignored in determ ning
jurisdiction, GIECH cites no authority for its equation of
conflict-jurisdiction wwth certified-question jurisdiction.
| ndeed, GIECH can identify no case wherein this Court refused
to consider the dissent to determ ne whether a certified
question was passed upon by the mgjority. This Court should
not ignore the dissent here. Judge Kahn’s careful dissent was
not an exercise in futility--it was an explanation of his
reasons for refusing to join in the myjority’'s decision on the
guestions the full court then certified as being of “great

public inportance.”
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SUMVARY OF ARGUNVENT

Characterizing the Lottery as a “uni que” state agency,
the Florida Legislature has directed that the Lottery is to
operate |like a business. The Legislature has specifically
granted the Lottery all of the procurenent powers of DV5,

i ncludi ng the power to negotiate contracts for all goods and
services. Both DVs and the Lottery enacted rules for such
negoti ati ons, and those rules were never admnistratively
chal | enged by GTECH

Pursuant to its statutory and rule authority, the Lottery included
specifications in this RFP that explicitly reserved the
Lottery’s right to negotiate contract terns it believed to be
fair, reasonable, and conpetitive, and to include contract
terms contrary to the RFP and the successful proposal. In
particular, the Lottery was permtted to negotiate the price,
scope of work, and inplenentation schedules. The RFP provided
the Lottery with various options if those negotiations fail ed,
i ncluding the option of holding the successful respondent to
its proposal. Here, however, the Lottery successfully
negotiated a contract wwth AW, and that contract should be
uphel d absent illegality, fraud, oppression, or m sconduct, as
requi red under G ove- Wt ki ns.

The deci sion bel ow voids the Agreenent w thout any such

showi ng and thus inpermssibly interferes wwth the Lottery’s
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“honest exercise” of its “wide discretion” in its purchasing
deci sions, contrary to Groves-Watkins. The Lottery concl uded
it had negotiated a better deal for itself than AW’s
proposal --otherwi se, it would have held AW to that proposal,
as it had the absolute right to do. As anong the Lottery,
GIECH, and the courts, the Lottery is clearly in the superior
position to gauge its best interests in negotiating terns it
believed to be fair, conpetitive, and reasonabl e.

In addition, GIECH wai ved any chall enge to these
specifications of the RFP and the Lottery’ s rules by failing
to assert those chall enges by adm nistrative protests. That
poi nt was squarely advanced by the Lottery and AW bel ow, and
GTECH shoul d not have been allowed to bel atedly raise these
challenges in circuit court.

For all the reasons set forth in this brief and in Judge
Kahn’ s reasoned di ssent, the certified questions should be
answered as set forth herein and the district court’s decision

shoul d be reversed.
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ARGUMENT

STANDARD OF REVI EW

The certified questions fromthe district court present
pure questions of law. This Court conducts a de novo review
of those questions. See Arnstrong v. Harris, 773 So. 2d 7, 11

(Fla. 2000).

I n conducting that de novo review, “the admnistrative
construction of a statute by an agency or body responsible for
the statute’s admnistration is entitled to great wei ght and
shoul d not be overturned unless clearly erroneous. The sane
def erence has been accorded to rules . . . and to the neaning
assigned to themby officials charged with their
adm nistration.” Pan American Wrld Airways, Inc. v. Florida
Pub. Serv. Conmin, 427 So. 2d 716, 719 (Fla. 1983) (enphasis in

original).

Furthernore, in view of “the broad discretion accorded
public agencies” in their purchasing decisions, this Court has
established the follow ng standard of review for neasuring the
exercise of that discretion: “[Aln honest exercise of this
di scretion cannot be overturned absent a finding of
‘“illegality, fraud, oppression or msconduct.’” G oves-

VWat ki ns, 530 So. 2d at 913.
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Certified Question One

UNDER APPLI CABLE STATUTES,
RULES, AND RFP SPECI FI CATI ONS,
THE LOTTERY HAD THE AUTHORI TY TO
NEGOT| ATE SUBSTANTI VE TERMS OF THI S CONTRACT

Characterizing the operation of the Lottery as a “uni que
activity for state governnent,” the Florida Legislature has
directed that the Lottery should function “as nuch as possible
in the manner of an entrepreneurial business enterprise.”

8§ 24.102 (2)(b), Fla. Stat. To that end, the Legislature has
provi ded that “structures and procedures appropriate to the
performance of other governnental functions are not
necessarily appropriate to the operation of a state lottery.”
| d.

Thus, unlike other state agencies, the Lottery has been
granted all of the procurenent powers afforded under chapter
287 to the State’'s primary purchasing agent, the Departnent of
Managenment Services (“DM5"). See 8 24.105(14), Fla. Stat.

Li ke DVM5S, then, the Lottery has the power to purchase “al
commodities and contractual services. . . by contractua
negotiation.” 8§ 287.042(1)(a), Fla. Stat; see also, 88
287.042 (2)(a) & (5), Fla. Stat.

By its express terns, this negotiation authority for DMS
and the Lottery extends to “all” goods and services.

8§ 287.042(1)(a), Fla. Stat. Contrary to the district court’s
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interpretation of chapter 287, see Op. at *5, the negotiation
authority of DVS and the Lottery is not limted to consultant
servi ces, such as |legal and engi neering services, as provided
under section 287.055 for other state agencies. Section
287.055(7) expressly provides that section 287.055 does not
[imt the broader authority granted to DVS and the Lottery
under chapter 287

In addition to the grant of DM s statutory authority to
negotiate for all goods and services, the Lottery is also
aut hori zed under section 24.105(14) to act pursuant to DVE s
rules. Those rules specifically authorize use of “alternative
negoti ati on procedures.” See Fla. Adm n. Code R 60A-1.018,
60A-1.018(2)(g). Further, the Lottery is itself authorized to
“adopt rules providing alternative procurenent procedures.”
8§ 24.105 (14), Fla. Stat. The Lottery adopted such rules,
whi ch authorize it to “acquire goods and services, including
maj or procurenents, through a conpetitive negotiation
process.” See Fla. Adm n. Code R 53ER87-13 (5)(i) (replaced
by 53ER97-39 (5)(i)). [1V.1355.

Chal l enges to the validity of an agency rule can only be
rai sed by an admnistrative rule challenge. Florida Mrine
Fisheries Coormin v. Pringle, 736 So. 2d 17, 22-23 (Fla. 1st DCA

1999). GIECH never adm nistratively challenged the rules at
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i ssue here. See GIECH 1st DCA Answer Brief (AW) at p. 32
n.11. Consequently, the Lottery was fully entitled to act
under those rules.

I n accordance with this broad and unchal | enged rule
authority, the Lottery included a specification in its RFP
providing that the Lottery would negotiate the ultinmate
contract terns with the highest-ranking proposer, after the
award was made. Specification 8.7.2, entitled “Negotiation,”
provi ded:

|f the Secretary determ nes that the
proposal s under the RFP are the best nethod
of obtaining the desired gam ng system and
services, the Secretary shall negotiate a
Contract with the nost highly qualified
Respondent. Should the Secretary be unable
to negotiate with the Respondent the
conditions and price that the Lottery deens
to be fair, conpetitive, and reasonabl e,
negoti ations with that Respondent shall be
term nated. The Secretary shall then
undertake negotiations with the second nost
qual i fi ed Respondent. Should the Lottery

be unable to negotiate a satisfactory
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Contract with that firm additional firns
may be selected to participate in this
negoti ati on process or negotiations may be
reinstated follow ng the original order of
priority. Negotiations shall continue
until an agreenent is reached or al
proposals are rejected. The Lottery
reserves the right to reject all proposals

at anytinme during negotiations.

I'1.607.

Just as GIECH failed to adm nistratively chall enge the
Lottery’s and DM5' s negotiation rules, GIECH also failed to
adm nistratively chall enge Specification 8.7.2, as it was
required to do under both Florida law and the RFP itself. See
Certified Question Two, infra, at 39-43. Consequently, had
GTECH been the successful respondent, it would have had the
sane benefit of negotiation that it now conplains AW received
as the successful respondent. It was not until GIECH s
proposal was rejected and the Lottery had successfully
negoti ated the Agreenent with AW that GIECH chal | enged

Specification 8.7.2 by its suit in circuit court.
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For the first tinme, GIECH asserted that Specification
8.7.2 did not permt negotiations on material terns such as
price and scope of work. But this restrictive reading of
Specification 8.7.2 negates its explicit |anguage directing
the Lottery to negotiate “the conditions and price that the
Lottery deens to be fair, conpetitive, and reasonable. . . .7
I1.607. It also negates the other specifications granting the
Lottery the power to negotiate contract ternms that are
“contrary” to the RFP. 11.517, 8 1.3; 11.530, §8 1.36. This
reservation of the Lottery’'s negotiation rights is rendered
meani ngless if the Lottery cannot negotiate substantive terns
of the contract.

The price of a contract is always a substantive term of
the contract. See LaFountain v. Estate of Kelly, 732 So. 2d
503, 505 (Fla. 1t DCA 1999) (rental anobunt is “essentia
el enent of lease”); Drost v. HIl, 639 So. 2d 105, 106 (Fl a.
3d DCA 1994) (price is a material contract tern). So too is
the scope of the work to be perforned under the contract. See
Wnter Haven Citrus G owers Ass’'n v. Canpbell & Sons Fruit
Co., 773 So. 2d 96, 97 (Fla. 2d DCA 2000) (time of performance
is mterial contract ternm; Jacksonville Port Authority v.

W R Johnson Enterprises, Inc., 624 So. 2d 313, 315 (Fla. 1s
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DCA 1993) (essential contract terns had not been agreed upon
since scope of work was still being negotiated).

By specifically reserving the right to negotiate the
“conditions” of the contract, including price and scope of
work, as well as to negotiate contract terns “contrary” to the
RFP, the RFP plainly envisioned negotiations on the
substantive ternms of the contract. |Indeed, in rejecting
GITECH s interpretation, Judge Kahn pointed out that both the
Lottery’'s rules and Specification 8.7.2 “direct” the Lottery
“to negotiate a contract with the nost highly qualified firm?”
and they “envision the prospect of failed negotiations” by
their specific provision for that event. Op. at *5. Gven
its contenplation of “failed negotiations,” the RFP
necessarily “envisioned negotiations of substantive terns such
as price and inplenentation plans.” Id.

Judge Kahn’s interpretation gives effect and neaning to
this | anguage, which the district court’s restrictive
interpretation inproperly negates. Judge Kahn's
interpretation also affords the judicial deference to an
agency’s interpretation of its own rules that this Court has
required.

Where, as here, a state agency is operating under its own
rules, it nust be afforded great deference by the courts in

the interpretation of those rules, including rules relating to
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procurenents. |ndeed, the agency’'s interpretation “is
entitled to great weight and should not be overturned unl ess

clearly erroneous.” Pan American Wrld A rways, 427 So. 2d at

719. Hence:

a review ng court should defer to any

interpretation that is within the range of

possible interpretations. . . . It is not for

the courts to dictate to the agency the w sdom

of the agency’s policy actions if such actions

do not clearly appear to contravene the express

or reasonably inplied scope of powers

| egislatively delegated to it.

Florida Dep’t of Corrections v. Provin, 515 So. 2d 302, 305
(Fla. 1%t DCA 1987) (citations omtted); see al so Best Wstern
Tivoli Inn v. Dep’t. of Transp., 448 So. 2d 1052, 1055 (Fl a.
1st DCA 1984) (deferring to an agency’'s interpretation of its
rul e even when it arguably conflicts with the rule’ s plain
meani ng) .

The Lottery's interpretation certainly is wthin the
“range of possible” interpretations of its rules. 1In addition
to giving effect and neaning to their |anguage, it inplenments
the Legislature’ s directive that the Lottery is to operate
i ke an entrepreneurial business enterprise and is not to be
constrai ned by the procedures controlling other governnental
agencies. See 8§ 24.102(2)(b). Judge Kahn correctly concl uded

that “[g]iven the statutes and rules applicable to the

Lottery' s procurenment function, the contract negotiated by the
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Lottery shoul d be upheld absent a finding [of] illegality,
fraud, oppression, or msconduct.” Op. at *6.

I n reaching that concl usion, Judge Kahn cited G oves-
Wat ki ns, where this Court “recogni zed the broad discretion
| egi sl atively accorded public agencies and held that an
agency’ s deci sion based upon an honest exercise of this
di scretion cannot be overturned absent a finding of
‘“illegality, fraud, oppression or msconduct.’” G oves-
Wat ki ns, 530 So. 2d at 913. Under Groves-Watkins, an agency’s
“honest exercise” of its “wide discretion” in conpetitive
bi ddi ng situations “*will not be overturned by a court even if
it may appear erroneous and even if reasonabl e persons may
di sagree.’”” 1d. at 913.

In direct contravention of G oves-Watkins, the district
court voided the Lottery’'s Agreenent based upon its own view
that allowng the Lottery to negotiate contract terns

woul d encourage responders to RFPs to
submt non-conpetitive, unrealistic
proposal s solely for the purpose of

recei ving the highest ranking for
subsequent negotiations. It seens to us
that such a procedure is at odds with the
proscriptions of Chapter 287 and is not
likely to inspire public confidence in the
fairness of the process or that the Lottery

has entered into the nost benefici al
agreenent .
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Op. at *3. The court’s reasoning is flawed and contrary to
Fl orida | aw.

First, the court ignored the Lottery’s additional

reservation of the right to require the successful respondent
to enter into a contract having the precise sane terns as its
proposal. 11.628, 8§ 1.21. Hence, any respondent who “l| ow
ball ed” its proposal would run the risk that its proposa
woul d be accepted by the Lottery as a binding contract,
w t hout negotiations. That prevents the subm ssion of “non-
conpetitive, unrealistic proposals solely for the purpose of
recei ving the highest ranking for subsequent negotiations.”
Op. at *3.

The point is, the right of negotiation is the Lottery’'s
option alone, at its discretion. |If its negotiations fail,
the Lottery can elect either to hold the successful respondent
to its original proposal “w thout further negotiations”
(rr.527, 8 1.21), or to reject that proposal and negotiate
wi th the next highest respondents for a “satisfactory
Contract. . . .” 11.607, 8 8.7.2. As such, respondents
cannot submt “unrealistic” proposals with any assurance they

can inprove their position through subsequent negotiations.?

3 Al though the panel recited GIECH s al |l egati on that
AW “purposefully ‘lowballed its proposal,”
intending to obtain nore favorable terns through
post -award negotiations, Op. at *1, there is not a
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Furt hernore, negotiations cannot be prohibited by the
district courts nerely because they could dimnish “public
confidence in the fairness of the process or that the Lottery
has entered into the nost beneficial agreenent.” Op. at *3.
An agency’ s exercise of discretion is always open to
suspi cion, and whether it “has entered into the nost
beneficial agreenment” is always subject to differing views.
But, if that were the standard, an agency’s purchasing
deci sion woul d be overturned where it appears “erroneous,”
which this Court has held is not permtted. G oves-WtKkins,
530 So. 2d at 913.

The district court’s further reliance on the
“proscriptions of Chapter 287" as a basis for voiding the
Lottery’ s contract negotiations not only disregards the
Lottery’ s special status anong state agencies, it also
di sregards that the Lottery has been granted the sane
statutory powers under chapter 287 as DMS to negotiate al

goods and services contracts. Chapter 287's |imtation on

shred of evidence to that effect. |ndeed, although
GIECH told the circuit court that AW’s contract
price was higher than GITECH s proposed price,

VI . 1864-65, that is sinply not true; the record
establishes that AW’s contract price was |ower than
GTECH s proposal, despite enhanced benefits for the
Lottery under the Agreenent. Conpare |.286 with
I11.856. At the very least, this issue cannot be
resol ved on summary j udgnent.
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contract negotiations by other state agencies does not apply
to DVM5 and the Lottery. See 8§ 287.055(7). The district
court’s contrary conclusion ignores that |egislative
directive.

Despite the Lottery’ s unique status and extraordi nary powers
W th respect to negotiation of contracts, the district court
did not defer to the Lottery s “honest exercise” of its “w de
di scretion” in conpetitive bidding situations. &Goves-
Wat ki ns, 530 So. 2d at 913. Instead, the court held that the
Lottery had only the limted alternatives of (1) rejecting the
proposal s and begi nning the procurenent process all over again
or (2) “turning the winning proposal into a contract.” Op. at
*3.

The majority panel reached this conclusion by focusing on
the first clause of the first sentence of Specification 8.7.2:
“[1]f the Secretary determ nes that the proposals under this
RFP are the best nethod of obtaining the desired gam ng system
and services, the Secretary shall negotiate a Contract with
the nost highly qualified Respondent.” 11.607. The majority
then reasoned that, “[i]f the AW proposal was the ‘ best
met hod,’” then “material changes to the proposal in the final

contract would seemto be contrary to the finding by the
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Secretary that AW's proposal was the ‘best nethod.’”” Op. at
*3.

Thi s concl usion, however, flows froma flawed readi ng of
Specification 8.7.2. That Specification refers to “the
proposal s under this RFP” as the subject of a determ nation of
“best nmethod,” not a particular vendor’s proposal itself.
Accordingly, the Secretary does not determ ne that a
particul ar proposal is the best nmethod of obtaining the system
and services. She determnes that the group of proposals
received in response to this RFP--rather than sone ot her
procurenent vehicle--is the best nethod.

In short, the majority panel m sread that clause when it
described the Secretary’s determ nation as being that “the AW
proposal was the ‘best nmethod.’” The actual determnation is
that “the proposals under this RFP’ are the “best nethod” of
obtai ning a new gam ng system That is a critical
distinction, and it destroys the majority’ s |l ogic.

The “best nethod” clause reads as it does because, as
explained in Specification 1.1, this RFP was not the only
mechanisminitiated by the Lottery to obtain the new system
and services. 11.516. The Lottery also sought proposals
under an “Alternate” RFP. Id. Utimtely, the Secretary

determ ned that the “proposals under this RFP,” rather than
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the proposals under the “Alternate” RFP, was the “best nethod

of obtaining the desired gam ng system and services.” |1.607.

Not ably, this reading of the RFP is conpletely consistent
with GTECH v. State, Dep’t of Lottery, 737 So. 2d 615, 617
(Fla. 1t DCA 1999). In describing this procurenent, the
district court explained there that:

[t]he Secretary of the Lottery retained the

authority to reject the commttee's

decision, but only if she found that the

entire process was not the best nethod of

obt ai ning the desired gam ng system and

services.”
ld. at 617. Thus, the court correctly recognized that the
“best nmethod” determnation related to the “process,” not to a
particul ar proposal as incorrectly stated in the majority
opi ni on bel ow.

Even apart fromthis error, the district court’s
restrictive reading of Specification 8.7.2 inproperly re-
wites it: the district court elimnated the negotiation
rights the Lottery expressly reserved in this RFP and |limted
the Lottery to “turning the proposal into a contract.” Op. at

*3. For the reasons articulated in Judge Kahn’s dissent, the

Lottery should not be precluded from exercising the
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negotiation rights it reserved in its RFP.4 To do so flies in
the face of the Legislature’ s directive that the Lottery nust
operate |i ke a business.

It bears enphasis that the Lottery and AW have never
asserted that they “were free to negotiate a contract w thout
[imtation. . .,” as the district court stated. Op. at *4.
The Lottery’ s negotiations nust take place within the confines
of the objectives set forth in Specification 1.2 of the RFP
Moreover, they nust result in contract terns that the Lottery
determ nes are “fair, conpetitive, and reasonable,” as
provided in Specification 8.7.2.

Equal ly inportant, the Lottery’s negotiations are subject
to the constraints dictated in G oves-Wtkins and nust
constitute “an honest exercise” of the Lottery’s discretion.

G oves-VWat kins, 530 So. 2d at 913. Here, however, the
district court made its own val ue judgnent that the potenti al
for an appearance of inpropriety and the possibility of public
suspi cion should override the Lottery s “honest exercise” of

its “broad discretion” in negotiating the Agreenent. That is

* The district court accepted the trial court’s
finding that the Lottery s negotiations were “‘not
even the subject of the conpetitive bidding
process.’” Op. at *3. As Judge Kahn quite correctly
poi nted out in dissent, however, that “is the nature
of the RFP here at issue.” Op. at *7.
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contrary to Groves-Watkins, which establishes that the
Lottery’ s discretionary judgnent as to what constitutes fair,
reasonabl e, and conpetitive contract terns cannot be
overturned, absent a finding of illegality, fraud, oppression,
or m sconduct.

This Court should exercise its jurisdiction and answer
the first certified question in the affirmative. Consistent
with the carefully reasoned analysis set forth in Judge Kahn’s
dissent, this Court should hold that the Lottery, pursuant to
Specification 8.7.2 in its RFP and Florida | aw, has the
authority to negotiate substantive contract terns with the
nmost highly qualified respondent and award a contract pursuant
to successful negotiations, which contract nust be upheld
absent a finding of illegality, fraud, oppression, or
m sconduct under G oves-WtKi ns.

At a mnimum in the light of the deference this Court has
hel d nust be afforded an agency’s discretion in conpetitive
bi ddi ng decisions, this Court should reverse the sunmary
judgnment for GTECH and remand for trial on the disputed
factual issue whether this Agreenent was financially nore
beneficial to AW than its proposal, as the circuit judge

rul ed.
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Certified Question Two

BECAUSE GTECH FAI LED TO EXHAUST | TS
ADM NI STRATI VE REMEDI ES FOR CHALLENG NG THE RFP' S
PROVI SIONS, | T WAS PRECLUDED FROM CHALLENG NG
THE LOTTERY' S NEGOTI ATED CONTRACT IN G RCU T COURT

Until GIECH brought its action in circuit court, GIECH
never chall enged the negotiation provisions of the RFP or the
Lottery’ s reservation of the right to negotiate a contract
pursuant to them Having failed to exhaust its available
adm ni strative renmedi es, GIECH could not later seek in circuit
court to void the Agreenent based on the Lottery’ s supposed
| ack of authority to negotiate the substantive ternms of this
contract, as specified in the RFP

Florida | aw establishes an adm nistrative renedy for
potential bidders who dispute the legality of provisions in a
request for proposals. See 88 24.109(2) & 120.57(3)(b), Fla.
Stat. The protesting bidder is entitled to a de novo heari ng,
during which the legality of the RFP specifications under the
Lottery’s governing statutes and rul es can be determ ned.

8§ 120.57(3)(f), Fla. Stat. See § 24.109(2), Fla. Stat.

(i ncorporating the provisions of 8 120.57(3)). Failure to
file a tinely protest constitutes a waiver of admnistrative
remedies. 8 120.57(3)(b), Fla. Stat. The RFP itself
expressly rem nded prospective bidders of this requirenent.

I'1.521, § 1.09.
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GITECH initiated an adm ni strative chall enge to sone of
the RFP specifications. However, it did not challenge the
specifications providing that the Lottery could negotiate
“conditions and price,” including the scope of work and
i npl enent ati on schedul es, and that the negotiated contract
could include ternms “contrary” to the RFP. [V.1185-1200. A
tinmely-filed adm nistrative protest of the RFP woul d have
af forded GITECH the opportunity to argue that such provisions
were inconsistent with the Lottery’ s statutory authority, as
they later argued in circuit court. See 8§ 120.57(3)(f), Fla.
Stat. (providing that the de novo hearing can determ ne
“whet her the agency’s proposed action is contrary to the
agency’ s governing statutes”).

The purpose of sections 24.109(2) and 120.57(3)(b) and
Specification 1.9 of the RFP is to allow an agency “to correct
or clarify plans and specifications prior to accepting bids,”
t hereby saving “expense to the bidders” and assuring “fair
conpetition anong them . . .” Advocacy Cr. for Persons with
Disabilities v. Dept. of Children & Famly Servs., 721 So. 2d
753, 755 (Fla. 1%t DCA 1998). Had GIECH successfully
chal l enged the Lottery’'s authority under the RFP to negotiate

substantive contract terns before responses were submtted,
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that woul d have permitted the Lottery to revise its RFP early
in the process.

I nstead, GIECH failed to exercise its admnistrative
remedi es. Consequently, it could not |ater challenge the
Lottery’s contract negotiations in circuit court. “[*Where
adequate admnistrative renedies are available, it is inproper
to seek relief in the circuit court before those renedies are
exhausted.’” Bankers Ins. Co. v. Florida Residential Property
& Cas. Joint Underwiting Ass'n, 689 So. 2d 1127, 1129 (Fl a.
1st DCA 1997); see also Optiplan, Inc. v. School Bd. of Broward
County, 710 So. 2d 569 (Fla. 4th DCA 1998) (holding that
unsuccessful bidder waived its right to contest bid
specifications by failing to tinely chall enged them

AW and the Lottery specifically asserted that GIECH
failed to exhaust its adm nistrative renedi es by chall engi ng
the Lottery’'s RFP specifications in a tinmely manner before
bringing this circuit court action. See 1.299, |.311, 11.415-
24, VI.1777.

The majority decision addresses this point in the broad
context of its discussion of the need to exhaust

adm ni strative renedies before a circuit action can be
brought. As it stated:

[t] he Adm nistrative Procedure Act affords
a procedural nmechanismto review any agency
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deci sion that affects the substanti al
interests of a party. See 8§ 120.569, Fla.
Stat. Moreover, the Act provides the

excl usive renedy for disputes arising in
the conpetitive procurenent process.

Yet, despite its correct enunciation of the requirenent
for exhaustion of adm nistrative renedies in the procurenent
process, the court nevertheless allowed GIECH to by-pass its
adm ni strative renmedy for challenging Specification 8.7.2.

That is contrary to Florida |law. As Judge Kahn correctly

st at ed:
Because GIECH was on notice that the RFP
cont enpl at ed substantive negoti ati ons
between the Lottery and the highest ranked
bidder, it was required by statutory law to
protest the specification, if it felt such
specification was contrary to Florida
procurenent | aw.

Op. at *6.

If allowed to stand, the district court’s decision
underm nes the long-held principle that adm nistrative
remedi es nust be exhausted. See generally Flo-Sun, Inc. v.
Kirk, 783 So. 2d 1029, 1037 n.5 (Fla. 2001) (exam ning the
conpani on doctrines of primary jurisdiction and exhaustion of
remedi es). That woul d have significant inplications for al
future governnment purchases. The |osing respondent woul d get

two bites at the apple: it could seek to have the benefit of
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provisions if its proposal is successful, but then attack
t hose provisions as unauthorized if its proposal is not
accepted. This Court should not countenance such tactics,
particularly where the RFP specifically forbids them

The second certified question should be answered in the
negative. This Court should hold that, where the negotiation
clause in the request for proposals indicates that an agency
wll negotiate a contract with the nost highly qualified
respondent, including the conditions and price, an
unsuccessful proposer who failed to adm nistratively contest
the negotiation clause nmay not |ater attack the contract in
circuit court on the basis that the negotiations conducted

pursuant to the ternms of that clause were inpermssible.
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CONCLUSI ON

G ven the “great public inportance” of the certified
guestions to this state agency and ot her public agencies,
t hose questions should be adjudicated by this Court. |[|ndeed,
in concurring in the denial of the notions for rehearing,
Judge M ner enphasized that the "“issues presented herein need
to be resolved without further delay . . . .” Op. at *7.
Accordingly, this Court should exercise its jurisdiction and
answer the first certified question in the affirmative and the
second certified question in the negative. At a mninmm the
summary judgnent for GIECH should be reversed. This case
shoul d then be remanded for proceedings consistent with this

Court’s opinion.
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