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PRELIMINARY STATEMENT

The Statewill citeto theoriginal trial record as“TR,” and to therecord on this
appeal as“PCR” or “ SuppPCR” (therearetwo supplemental volumesonthisappeal).
All citations to the record will include reference to the appropriate volume number.

STATEMENT OF THE CASE AND PROCEDURAL HISTORY

On December 14, 1988, a Santa Rosa County grand jury indicted Bruce
Douglas Pace for the first-degree murder and armed robbery of Floyd Covington
(6TR 1132-33). Pace pled not guilty (7TR 1252). In August of 1989, ajury found
him guilty as charged (7TR 1210), and recommended a death sentence by avote of
seven to five (7TR 1211). On November 16, 1989, Judge Ben Gordon sentenced
Pace to death for the murder and to 15 years imprisonment for the robbery (7TR
1238-43). Judge Gordon found three aggravating circumstances (Pace had aprevious
conviction for a violent felony; Pace was on parole at the time of the murder; the
murder was committed during the course of a robbery) and no mitigating
circumstances.

Pace appealed his conviction and death sentence to this Court, raising seven
issues: (1) thetrial court erredinadmitting into evidence statements Pace had madeto
hisstepfather; (2) thetrial court erred in limiting defense cross-examination about an

alleged third shotgun shell found in the samel ocation asthe two which had been fired
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from Pace’ sgun; (3) thetria court erredin allowing into evidence the statement Pace
had made the day before the murder, to the effect that he would do something
“tomorrow” to make money; (4) thetrial court erred in admitting in evidence thetwo
shotgun shells shown to have been fired from Pace’ s shotgun; (5) thetrial court erred
indenying themotion for judgment of acquittal; (6) thetrial court erredinfailingtofind
any nonstatutory mitigating circumstances, and (7) Pace's death sentence was
disproportionate.

OnMarch 26,1992, thisCourt affirmed. Pacev. State, 596 So0.2d 1034 (1992).
This Court found that the trial court had erred in disallowing defense cross-
examination about the“third” shotgun shell, but, by unanimousvote, determined that
the error was harmless because “ evidence of the shellswas of little significance and
thus not afactor in the jury’s determination of guilt.” Id. at 1035. This Court also
agreed unanimously that “thefactslinking Pacetothiskilling. . . . [were] sufficient to
support thejury’ sdetermination of guilt,” andthat all other guilt-phaseclaimsof error
were meritless. Id. at 1035. Pace’s penalty-phase claims were rejected by afour to
three vote, id. at 1035-36, and his conviction and death sentence were affirmed. The
United States Supreme Court denied Pace' s petition for writ of certiorari. Pacev.

Florida, 506 U.S. 885 (1992).



On October 11, 1993, Pace's collateral counsel filed a motion for
postconviction relief under Rule 3.850. This motion was not properly verified as
required by the Rule, and wasdismissed without prejudiceby order of thecircuit court
dated March 28, 1994. Collateral counsal then obtained apersonal verification from
Pacedated April 8, 1994, andfiled thesame, alongwithamotion, dated April 9, 1994,
seeking rehearing of the dismissal order, based upon collateral counsel’s belated
submission of proper verification. By order dated April 13, 1994, the circuit court
vacated its March 28 order of dismissal.

On or about September 15, 1994, collateral counsel filed an amended motion
for postconviction relief. This amended motion, like the original, was not properly
verified by Pace himself, and was dismissed without prejudice by way of an oral
pronouncement of thecircuit court on September 27, 1994, reduced to writing by way
of written order issued October 21, 1994, nunc pro tunc to September 27, 1994.
Collateral counsel appealed this order to this Court. The State moved to dismissthe
appeal. This Court granted the State’s motion to dismiss on March 6, 1995.
Collateral counsel’s motion for rehearing was denied on May 4, 1995.

On August 29, 1995, collateral counsedl filed yet another amended motion for
postconviction relief. Attached to this amended motion was a personal verification

from Pace. However, Pace' s next amended motion for postconviction relief, dated
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March 4, 1997, andfiled on or about March 5, 1997 contained no personal verification
from Pace. Two days later, Pace filed a final “modified” amended motion for
postconviction relief, which wasidentical to the motion filed March 5, 1997, except
for the omission of the final claim of the that motion.

Thisfinal amended motion, the denial of which formsthe basis of thisappedl,
contained 21 claims: (1) failure of state agenciesto provide publicrecords; (2) afour-
part clamalleging ineffective ass stance of counsd at theguilt phase, state suppression
of exculpatory evidence, newly discovered evidence of innocence, and erroneous
evidentiary rulings at trial; (3) a “shell” claim of newly discovered evidence of
innocence; (4) ineffectiveness of counsel at the penalty phase; (5) trial court erred by
failingto excuse certain prospectivejurorsfor cause; (6) jury veniredid not represent
afair cross section of the community; (7) illegal seizure of Pace’ s shotgun by police;
(8) erroneouslimitation of defense cross-examination about athird shotgun shell; (9)
evidenceinsufficient to support Pace’ s robbery conviction; (10) improper comment
on defendant’ s silence by prosecutor in closing argument at the guilt phase; (11) and
(12) improper argument by the prosecutor at the penalty phase; (13) the murder-
committed-during-a-fel ony aggravator isuncongtitutiond; (14) avoid-arrest instructions
were inadequate; (15) CCP instructions were inadequate; (16) prior-violent-felony

aggravator isinvalid because Pace’ sprior convictionwasinvalid; (17) penalty-phase
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jury ingtructionswere burden shifting; (18) pecuniary-gain aggravator was“improper”;
(19) improper evidence and argument on “non-statutory” aggravating factors; (20)
rulesprecludingjuror interviewsareunconstitutional; and (21) electrocutioniscruel or
unusual punishment.

A “Huff” hearing was held on August 18, 1998 on thisfinal amended motion,
see Huff v. State, 622 S0.2d 982 (Fla. 1993). On December 15, 1998, thecircuit court
issued a 12-page order addressing each of the 21 clams and whether or not an
evidentiary hearing would be required; in summary, the court determined “that an
evidentiary hearing will berequired onthefollowing claims: claimtwo, parts(a), (b),
and (c); claimfour; claimten; and claim eleven” (4PCR 794). Theremaining claims,
the court concluded, “can be refuted by the record, were addressed on direct appeal,
[are] insufficiently plead or areissuesdirected toward challenging established caselaw
and statutory law at the appellate level” (4PCR 794).

In rgjecting the need for further public records inquiry, the court stated:

(@) In response to this Court’s Order of June 23, 1994, and clarified in

the Order of July 6, 1994, the Office of CCR filed a Notice of

Compliance on July 20, 1994 identifying chapter 119 material in the

possession of elght agencieswhichthey believed they wereentitled[to].

Over thenet [sic] two (2) yearsthe Court attempted in aseriesof Orders

and hearings to identify those materials that CCR had not obtained or

viewed and which documents, if any, that the agency possessing the

documents was claiming an exemption. On September 20, 1996, the
Court set a hearing for October 18, 1996, to determine which agencies
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had not yet fully complied with or filed the exemption to the public
recordsrequests, theorder listed nine (9) typesof materialsfromfive(5)
agencieslisted by CCR asnot being in compliancewith previousOrders.
Asaresult of said hearing, the Court entered an Order on October 29,
1996 finding that with only two (2) exceptions the public records had
been complied with by the agencies and no agency filed for exemption.
The exceptions were: (1) the Santa Rosa County Sheriff’ s Department
had three (3) typesof material sthat would be made available by no latter
[sic] than October 21, 1996 and; (2) the Department of Corrections
would supply inmate records on Anthony Williams after a proper
identification was made. On January 16, 1997, the Defendant filed a
Motion to Show Cause taking exception to the Court’s findings of
October 29, 1996, and requesting the Court order the agencies to turn
over the public records to which they were entitled. The Court denied
therequest inits Order of January 30, 1997, finding that no exceptions
weretaken by the Defendant to the Court’ s Order of October 29, 1996,
until an Order setting the matter for final hearing wasentered. The Office
of Capitol [sic] Collateral Counsel, Northern Region, filed aMotion to
Compel, pursuant to FlaR.Crim.P. 3.852 alleging that five (5) agencies
previoudly identified had not fully complied with Defendant’ s request.
The motion was denied citing the Court’s Order of January 30, 1997.

(b) The Court hasattempted through every meansavailableto bring some
finality to Defendant’ srequestsfor publicrecordsdisclosure. TheCourt
recognizes that the Defendant has had a series of counsel appointed to
represent him and that their office relocation can explain misplaced
records and documents but the previous findings of the Court and
objectionsof counsel at thetimeareamatter of record. The matter does
not require an evidentiary hearing.

(4PCR 784-85).
The evidentiary hearing was conducted on June 12, 13 and 14, 2000. The

parties submitted written closing arguments, and on June 11, 2001, the circuit court



entered a28-pagewritten order denyingrelief (7PCR 1164-91), accompanied by some
200 pages of attachments (7PCR 1192-1392).

STATEMENT OF THE FACTS

The State will summarize the evidence presented at the original trial and
sentencing proceedingsand that presented at thethree-day postconviction evidentiary
hearing.

The Origina Trial and Sentencing Proceedings

The basic facts of this crime are set out in the opinion of this Court affirming
Pace' s conviction and death sentence:

On November 7, 198[8], following a report from the victim’'s
daughter that she had not heard from her father for three days,
investigators commenced a search for Floyd Covington, a taxicab
operator. They found Covington’s bloodstained taxicab hidden in a
wooded areathat evening. Serology testing showed the bloodstainsin
the car to be consistent with Covington’'s blood type. A bloodstain
pattern analyst testified that the bl oodstai ns showed that someonesitting
behind the steering wheel had been shot, with the shot coming from the
passenger’ sside. Based on blood smears, the analyst concluded that the
victim was moved from the driver’ s seat to the passenger’ s side of the
car. Investigators found Covington's body in another wooded area
approximately twelve miles from the taxicab on November 10, 198[g].
Covington had been shot twice in the chest, from distances of three to
seven feet, with ashotgun. The medical examiner testified that either of
the wounds would have cause death and that Covington had been shot
two to seven days before the searchers found his body.

Pace v. State, supraat 1034-35.




Asfor theevidencelinking Paceto themurder, thefollowing facts appear from
thetrial record: On Thursday, November 3, 1988, Pace had told afriend that hewas
tired of being broke, and that there was something he would do to make money
“tomorrow” (4TR 682). Pace was seen with Floyd Covington in his taxicab on the
morning November 4, 1988 - the day Covington had disappeared (4TR 668-72).
Pace' s fingerprint was found on a window in Covington’s taxicab (4TR 766-67).
Two shotgun shells found in the yard of Pace' s home were the same kind used to
murder thevictim (5TR 894-97, 900), and had been fired from the shotgun Pace had
left at May Green’ shouse after themurder (5TR 899). Pace had human blood on his
clothingwhich wasthe sametypeasthevictim (5TR 788, 799). It also wasthe same
type as Pace's; however, Pace had no injuries (5TR 790, and had claimed to May
Green that the blood was squirrel blood (5TR 710). When confronted by his
stepfather, Pace claimed that someone had attacked him in hisroom and choked him
into unconsciousness; that he had awakened in the woods near Floyd Covington’s
taxi; that there was blood in the taxi; and that Pace’ s brother’ s gun lay nearby (5TR
852-54).

At the penalty phase, the State introduced a copy of ajudgment of conviction
for strong-armed robbery that Pace had committed on December 4, 1981, for which

he had received a 15 year sentence (6TR 1037). In addition, the State presented the
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testimony of probation officer Robert Mann, who testified that Pace was on parole at
the time of Covington’s murder (6TR 1038-39).

Thedefense presented fivewitnesses: Paul Campbell, Hurley Manning, Robert
Settles, Evelyn Rich and Lillian Rich.

Paul Campbell was a Santa Rosa County correctional officer who testified that
he had been in contact with Pace since his arrest for this murder, and that Pace had
been amodel prisoner who was extremely cooperative and respectful and had given
hisjailers“absolutely no trouble whatsoever” (6TR 1041).

Hurley Manning had been head football coach at Milton High School before
retiring ayear beforetrial (6TR 1043). Hedescribed Pace asthekind of athlete*you
would like to have in the program;” Pace would work, he did what he was told, and
he stayed out of trouble (6TR 1044). He had a“very good” relationship with Pace
while he was in high school (6TR 1047).

Robert Settleswasahome builder, operating out of Milton (6TR 1049-50). He
had known Pace over ten years, having first comein contact with himwhen Settleshad
been vocational coordinator at Milton High (6TR 1050). Settleswent into businessfor
himself and, after Pace graduated from high school, Settleshired Pacetowork for him

(6TR 1051). Pace did a “super” job for him (6TR 1052). Pace was a “master



sawman” who had alot of potential which he unfortunately had not lived up to (6TR
1054).

Eleanor Louise Rich is Pace’saunt (6TR 1057-58). She described Pace as a
“loving, caring person” (6TR 1059). He helped care for his siblings when his
stepfather left, and he helped carefor Ms. Rich after she had surgery (6 TR 1060-61).
Pace came from a good, supportive family (6TR 1062).

Lillian RichisPace smother (6TR 1063). Shetestified that, before Pace went
to prisonin 1981, he had never beeninany kind of trouble asajuvenile or asan adult
and had never been arrested (6TR 1065). He had worked to help support the family
after his stepfather had left when hewas 13 or 14, providing clothes and other needs
for hisfour siblings(6TR 1066-67). Sheidentified photographsdating from hisearly
childhood, as well as various athletic awards Pace had received, along with school
records and report cards from elementary, middle and high school (6TR 1069-70).
She asked the jury to show her son mercy (6TR 1071-72).

Defense counsel Sam Hall gavethe defense closing argument (6TR 1104-19).
He argued that thejury’ s sentencing decision was not a“clinical process;” it was not
just about “thelaw,” it wasabout “ human beings’ (6TR 1104). Henoted that eventhe
prosecutor had acknowledged that M s. Rich’ stestimony was*moving” (6TR 1105).

In response to the prosecutor’s argument that the only mitigation offered was that
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Pacewasa“humanbeing,” Hall argued that when you say someoneisahumanbeing,
you are not saying just that he has a heart and lungs and breathes, you are saying he
iIsa“good person.” That, Hall urged, was what Pace' s family had said; Pace was a
good personwith agood heart, aperson who had taken care of hisfamily (6TR 1108).
Hall pointed out that the State had trusted Pace’ sfamily membersenoughto have used
anumber of them aswitnesses at the guilt phase; they had donewhat “wasright” and
now only asked that thejury befair at the penalty phase (6TR 1105). Hall argued that
the prosecutor had greatly exaggerated how aggravated this murder was; Pacein fact
had only one prior conviction of any kind, having otherwise never before been in
trouble in his entire life (6TR 1106). He had aso been a good athlete and a good
employee with great potential (6TR 1113, 1115), and had demonstrated that he
behaved himself and wasnot athreat to othersinprison (6TR 1114). Hall pointed out
that, if hislife were spared, Pace would serve at |east alife sentence with no chance
of parole for 25 years, and could get alife without parole sentence on the robbery
charge (6TR 1115). He appealed to the jury’s “compassion” and asked the jury to
“do something positive and not something vindictive” (6TR 1116).

The June, 2000 evidentiary hearing

The major focus of Pace's evidentiary presentation was his clam of

ineffectiveness at the penalty phase. It was shown that trial counsel had taken
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numerous statementsand depositionswhilepreparing for theguilt and penalty phases
of Pace strial. Asthe result of their investigations, which indicated, inter alia, that
Pace had suffered a blow to the head as a child and had been abusing cocaine prior
to murder of Floyd Covington, they obtained the services of two mental health
experts, Dr. James Larson and Dr. Peter Szmurlo (12 PCR 2113). Trial counsel
provided material to each of these experts, as shown by Defendant’s Exhibit 6
(materiad furnished by trial counsel to Dr. Larson) and Defendant’ sExhibit 28 (material
furnished by trial counsel to Dr. Szmurlo).

Asshown by Defendant’ sexhibit 6, Dr. Larson had been given more than two
hundred pagesof material by trial counsel, including policereportsand statementsand
depositions from Jennifer Wadsworth, Kenneth Bembo, Ms. Lillie Rich, Rayvon
Williams, Ella Mae Green, Angela Pace, Melanie Pace, Cynthia Pace, Hilda Pace,
Christopher Lee Green, Jeffrey Scott Green, and Michagl Angelo Green. After
reviewing this material and talking to Pace, Dr. Larson issued a written report
(Defendant’ s exhibit 3, 4™ tab from the back) that was highly unfavorable to Pacein
many respects, not the least of which was the complete rejection of mitigation.

In his August 21, 1989 written report to Sam Hall (who was trial counsel
primarily responsiblefor the penalty phase), Dr. Larson noted that “wediscussed this

case severa timein considerable detail,” including, in particular, Hall’ s“ concern of
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possibleprior head injury and possible neuropsychol ogical impai rment associated with
the incident for which the defendant is charged.” Dr. Larson reported that he had
performed a neuropsychological battery as well as other testing to ascertain his
neuropsychological status. In addition, Dr. Larson performed a complete
psychological evaluation.

Dr. Larson noted that Pace had told him about a head injury resulting from a
blow to theright frontal region of his head with alead pipe when Pace was 7-8 years
old. Pace aso reported having migraine headaches. Pace denied experiencing any
physical or sexual abuse as a child, although he thought his stepfather was unfair.

Pacereported to Dr. Larson that, following hisgraduation from high school, he
began frequently to usedrugs. Heespecially liked cocaineand liked partying all night
long; for three months prior to the murder of Floyd Covington, he had used cocaine
amost daily. However, Pace denied using cocaine on theday of or the day beforethe
murder.

Dr. Larson stated in his 1989 report to Sam Hall that he had administered a
“Luria-NebraskaNeuropsychol ogical Battery” to Pace, theresultsof whichindicated
“normal neuropsychological functioning.”

In addition, Dr. Larson administered the Wechsler Adult Intelligence Scale-

Revised (whichindicated that Pace' s|Q wasaverage) and the MinnesotaMultiphasic
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Personality Inventory (MMPI). Asto thelatter test, a“high reliability index,” which
iIsameasureof internal consistency, indicated that theresultswerea“reliableandvalid
measure of his personality functioning.” The MMPI indicated that Pace was a
sociopath, wasdishonest, boastful, self-centered, irritable, unfriendly and negativistic.
Pace was likely to react to frustration with anger and violence, with assaultive,
combative or even homicidal potential. Pace's acoholism scale was elevated,
indicating either an alcohol or drug abuse problem, which Dr. Larson considered to
be consistent with the interview information.

Another test, the Leary Adjective Checklist, showed overt and covert hostility.

Ultimately, Dr. Larson found that Pace wasfree of any magjor mental disorder.
Hewasof at |east average intelligence, and hisjudgment and memory were “intact.”
Addressing potential mitigation, Dr. Larson found “no indication based on this
evaluation that the Defendant suffered from any emotional disturbance at the time of
theincident for which heischarged,” and found that his* capacity wasnot impaired.”

As shown by Defense Exhibit 28, material furnished to Dr. Szmurlo by trial
counsel included transcripts of statements by Ken McCloud, Ella Mae Green, Lilly
Rich, Barry Copeland, Harvey Rich, Donna Frazier, Jennifer Wadsworth, Phillip
Brand, Christopher Green, Jeffery Scott Green, Kenneth Bembo and Angela Pace

(defenseexhibit 28, 12PCR 2023-24). Dr. Szmurlo was specifically told by Mr. Hall
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that if he felt that this additional material would be helpful, Hall would be glad to
provide same (defense exhibit 28, 12PCR 2040).

Dr. Szmurlo was asked by defense counsel, inter alia, to “determine the
presence of any mitigating psychiatric evidence.” (July 26, 1989 report of Dr.
Szmurlo, contained in Defendant’ s exhibit 3). Dr. Szmurlo found no indication of
organic personality disorder related to any head trauma.

Pacetold Dr. Szmurlo he had been using cocainefor the past three months, but
had not used cocaine the day of the murder (although he did claim to have used it the
night before). Pacetold Dr. Szmurlo he had been using $150 worth of cocaineaday,
but it only cost him $100 aweek because hewas* buying for people who were afraid
or did not want to do it by themselves.” Pace explicitly admitted that he had killed
Floyd Covington, alone, and he told Szmurlo how he had disposed of the body and
the victim’staxi. Pace described his background and history, including a claim of
head trauma while playing football in the fourth grade. Dr. Szmurlo administered
neurological screening, whichfailed “toreveal any signsof organicity.” Dr. Szmurlo
concluded that Pace had known what he was doing at the time of the crime and that
therewere no psychiatric problemsthat could influenceacourt’ ssentencing decision
“except for arather heavy use of cocaine prior to the offense.” (July 26, 1989 report

of Dr. Szmurlo, part of Defendant’ s Exhibit 3).
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Dr. Larson and Dr. Szmurlo both testified at the postconviction evidentiary
hearing.

Dr. L arson, apsychologist, acknowledged that he had examined Pacein 1989,
looking for possible mitigation, and had not found extreme mental or emotional
disturbanceor substantial impairment (9PCR 1739-40). However, hetestified that he
had re-evaluated his previous opinion in light of affidavits contained in Defendant’s
exhibit 7 focusing on Pace' s cocaine use (9PCR 1742-43), and the PSI from Pace’'s
prior strong arm robbery convictionwhich showed that Pace had no juvenilecriminal
history and that the robbery had been a senseless crime committed while Pace was
intoxicated (9PCR 1744).

Dr. Larson testified that he was now of the opinion that Pace was under
“appreciable emotional distress’ at the time of the murder and that, “[a] ssuming that
hewasdrug dependent, . . . hewould haveimpairmentsto hiscapacity to conformhis
behavior to the requirements of the law” (9PCR 1747-48).

Dr. Larson acknowledged on cross-examination that in 1989 he had been
provided with alot of information, that he was “aware of the extent of [Pace’ s] drug

problem at that time,” and that he had felt at the time that he had enough information

1 Dr. Larson did not state that he found “extrene” enotional
di sturbance or “substantial” inpairnment.
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to evaluate Pace’'s mental condition accurately (9PCR 1754, 1756-57, 1758).
Otherwise, hewould sought additional information before delivering hisconclusions
totrial counsel (9PCR 1759). Dr. Larson acknowledged that there was much in his
report that “would not be beneficial to someone in a penalty phase” (9PCR 1758).

Dr. Szmurlo, a psychiatrist, testified at the postconviction hearing that trial
counsel had sought his assistance in evaluating Pace for mitigation (11PCR 1871,
1890). He acknowledged that his report (Defendant’ s exhibit 3) indicates that the
reason for referral was to “determine the presence of any mitigating psychiatric
evidence” (11PCR 1890). Dr. Szmurlo testified that he understood the simple
definition of the word “mitigating” and understood that he was looking for any pre-
existing psychiatric condition or for any intoxication or drug use which might have
rendered Pace' s judgment deficient (11PCR 1877-78). Although Szmurlo had not
found mitigation in his original evaluation, he was now of the opinion that the two
statutory mental mitigators applied (11PCR 1888). He testified, however, that this
change of heart was not due to any new evidence, but to his belief that he had
approached his original evaluation from the “wrong angle” (11PCR 1895). Hewas
looking for any “connectiveness between his intoxication and the crime” when he
should have been trying “to provide an explanation why this crime seemed to be out
of his character” (11PCR 1895-96).
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In addition to Dr. Larson and Dr. Szmurlo, Pace called Dr. Barry Crown (a
neuropsychologist) and Dr. Herkov (a psychologist and claimed expert on cocaine
addiction).

Dr. Crown testified that, on November 22, 1994 (some six years after the
murder), he had administered aneuropsychol ogical battery of teststo Pace, theresults
of which indicate “organic brain damage (9PCR 1619-21). He acknowledged that
testing conducted in 1994 would haveindicated Pace’ sbrain functioning at that time;
it would only be “probabilistic” as to his brain functioning in 1988 (9PCR 1633).
Pace’ spresent impairmentsincludeareduced ability to* shift” smoothly from onetask
toanother (9PCR 1622, 1626), to pay attention and concentrate, especially intheface
of distractions (9PCR 1625, 1627), and to draw (9PCR 1628). Dr. Crown
acknowledged that Pacefunctioned normally inmany ways, and that many peoplewith
Pace’ sdegree of impairment do not commit crimes (9PCR 1633-35). Infact, Pace's
“impairments’ could easily be overlooked in a clinical psychological examination
(9PCR 1639-40).

Dr. Herkov testified at the postconviction hearing that, in hisopinion, Paceis
crack cocaine dependent and that the two statutory mental mitigators apply to his
crime (9PCR 1708-09). He acknowledged on cross-examination that he had not
reviewed Pace’ spre-trial statement or thetrial transcript and wasnot familiar withthe
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facts of the murder (9PCR 1712-13, 1715). Hisopinion was largely based on what
Pace had told Dr. Herkov 11 years after the crime (9PCR 1712, 1715). Dr. Herkov
admitted that it would have* an effect” on hisopinionif Pace had not used cocainethe
day of the murder (9PCR 1713).

Kenneth Bembo, Barry Copeland, Melanie Pace, EllaM ae Green, CynthiaPace
and Hilda Pacetestified at the evidentiary hearing about Pace' suse of crack cocaine.
All had been deposed by defense counsel prior totrial and their depositions(excepting
only Copeland) had been furnished to Dr. Larson in 1989, as shown by examination
of Defendant’ s Exhibit 6.

K enneth Bembo, who hasafelony convictionfor saleof cocaine, testified that
Pacewas using between $50 and $100 worth of crack cocaine each day (9PCR 1650-
55). Hetestified that when on crack, Pace was nervous and paranoid; he could not
“keep still” (9PCR 1653). Asked if Pacewasin control of himself, Bembo answered
“no” (9PCR 1653). However, he had “never seen him lose control” (9PCR 1655).
Bembo had |ast seen Pace either Thursday night, Friday night or Sunday night before

the murder (9PCR 1658). He was acting “jittery, nervous, paranoia[sic]” (9PCR
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1660).? Bembo acknowledged on cross-examination that hewas not with Pace every
day and did not really know how much Pacewas spending on crack (9PCR 1667-68).

Pace's cousin Melanie Pace testified that Pace’'s stepfather administered
stricter punishment “sometimes’ to Pace than to the other children (PCR 1775-76).
Pace's grandmother died soon after Pace was released from prison (PCR 1776).
When shedied, Pace“withdrew” and “ stopped taking care of himself” (9PCR 1777).
On the morning of the day Floyd Covington disappeared, she saw Pace; he needed
abath and smelled of a cohol (9PCR 1778). Sheacknowledged having testifiedin her
pre-trial deposition that, when she had seen Pace that morning, he had not appeared
to be under the influence of drugs or acohol (9PCR 1780).

Pace’ s second cousin Margaret Dixon testified that at the end of 1987 she
“noticed” that Pace had started using crack cocaine; she couldtell by the nervousway

heacted (9PCR 1786-87). By themiddletotheend of 1988, hewas* onitreal heavy”

2 Pace contends in his brief (p. 14) that Benbo testified
that Pace appeared to be “strung out on crack” the night before
the victim disappeared. Benbo, however, never clearly
identified the night he last saw Pace; he admtted that he did
not know what day the nurder occurred, and did not know what
Pace did after he last saw him (9PCR 1669-70). Further, while
the rest of the assertion is technically correct in the sense
that Benbo responded affirmatively to collateral counsel’s
question, it should be noted that the phrase “strung out on
crack” was collateral counsel’s, not Benbo’s.
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(9PCR 1787). She“felt sorry for him,” but there was nothing she could do; he spent
his time “on the side of” Floyd Covington’s place smoking drugs (9PCR 1788).

Barry Copeland testified that he has anumber of felony convictions, most of
which aredrug related (10PCR 1816). He hasknow Pace all hislife (10PCR 1806).
Pace began smoking crack cocainein thelate 1980s; Copel and sometimes smoked it
with Pace (10PCR 1807). Copeland claimed that Pacewas using $300 to $500 worth
of crack aday (10PCR 1807). He also drank alcohol, partly to keep the “want” for
crack down (10PCR 1810). Pacebecame*paranoid’ from crack cocaineuse (10PCR
1808). Copeland saw Pace off and on Tuesday through Thursday, and then again on
Friday afternoon, when the two of them smoked crack (10PCR 1811-13). On cross-
examination, Copeland acknowledged having given apretrial depositioninwhich he
had testified that Pace smoked crack, but he did not know whether or not Pace was
aheavy user (10PCR 1816). Copeland admitted that he was doing $300-500 worth
of crack aday himself at thetime of themurder, paying for it by selling drugs (10PCR
1817).

OraKay Jones, Pace’ sfriend since childhood and aconvicted felon, testified
that she had smoked crack with Pace (10PCR 1820-21). In the week before the
murder, Pace had tried to sell her what she believed was probably a stolen VCR
(10PCR 1822).
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Cynthia Pace, another cousin, testified that after Pace’ s grandmother died he
“gottothepoint” that hedid not keep himself neat and clean (10PCR 1834). Shesaw
Pace the night beforethe murder in the company of several others; helooked worried
(10PCR 1835). She saw him late the next morning, wearing the same clothes he had
on the night before; however, he did not appear to be under the influence of either
alcohol or drugs (PCR 1836, 1839).

Thomas Hill, who at the time of the hearing was an inmate at Century
Correctional Institution for “about four or fivedifferent charges,” testified that he had
seen Pace smoke crack with Booker T. Jonesin 1987 and 1988 (10PCR 1842-45).3

Trial defense investigator Jim Martin testified that he talked to Pace on
November 10, 1988 (theday policefound Covington’ sbody) (11PCR 1909). Hetape
recorded hisinterview with Pace (11PCR 1910). Pace confessedto Martinthat hehad
murdered Floyd Covington (11PCR 1910). Pace told Martin that he had shot
Covington twice, rel oading between shootings (11PCR 1910). Pacedid not say that

anyoneelsewasinvolved (11PCR 1911). When Martintook the statement, Pacewas

31n his brief, Pace references postconviction affidavits by
Paul a King, Hilda Pace, Angela Pace, Ella Mae G een, and Johnnie
“Peewee” Pool e. Initial Brief of Appellant at pp 22-26. None
of these witnesses testified at the evidentiary hearing.
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“coherent and did not act like he was under the influence of anything at that time”
(11PCR 1913).

Martin testified that this was not the first or the last capital case he had
investigated (11PCR 1932, 1941). Herecalled that police reports mentioned Pace's
crack cocaineusage (11PCR 1939). It wasnot easy, however, to “find people onthe
street” who would admit buying crack or selling it to adefendant (11PCR 1940). He
knew Barry Copeland, and knew that Pace had stayed with him (11PCR 1936). In
fact, Barry Copeland was well known in the community as adrug dealer and addict
(11PCR 1950). Martin aso was aware of Kenny Bembo, Cynthia Pace, Danny
Hood, Dawson Rich, and Booker T. Jones (11PCR 1936-38, 1941).

Martin testified that hisfile, which had beeninthe custody of collateral counsel
for some time, was incomplete and did not reflect all that he did to investigate this
case; asked if therewasa“lot missing,” Martin said therewas, and “it isnot my fault”
(11PCR 1950, 1962).

Martin had known Covington and had known Pace from when he had played
high school football with Martin's son; he did not want to believe that Pace had
committed thiscrimeby himself, but Martin wasunabletofind any evidence contrary

to Pace’ s admission that he had acted alone (11PCR 1952, 1962).

23



Trial counsel Randall Etheridgetestified that hewassecond chair inthiscase,
with primary responsibility for theguilt phase (11PCR 1964-65, 1986). Informulating
his defense strategy at the guilt phase, he took into account Pace’ s admission of guilt
to thedefenseinvestigator and to Etheridge himself (11PCR 1987, 2004). Putting on
testimony directly conflicting with what counsel knew to be the truth would have put
him on an ethical “dippery slope”’ (11PCR 1988). The defense strategy at the guilt
phase basically was to make the State prove its case, and to argue that the evidence
was circumstantial and that guilt had not been proved beyond a reasonable doubt
(11PCR 1966, 1988).

Etheridge was aware of aletter written by then Assistant State Attorney Kim
Skievaski dated June 2, 1989, informing the public defender that Jean Shirah had given
a false statement during a deposition in the Tony Dupree case (11PCR 1990).
Etheridge was unaware that the prosecutor had conducted an experiment to seeif a
fingerprint on the window of Covington’s taxi would smudge if the window were
rolled down, but Etheridgedid elicit on cross-examination of thefingerprint expert that
there was no way to age afingerprint, and elicited other testimony establishing that
Pace had been around Covington’ staxi on numerous occasions - to explain why his

fingerprints may have been on the taxi (11PCR 1976-77, 1991, 1994).
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Although Etheridge was not primarily responsible for the penalty phase
preparation, he wasinvolved “somewhat” (12PCR 1994). Hisrecollection was that
the evidence of the length of time Pace had been using crack cocaine was “kind of
vague” (12PCR 1995). Putting on evidence of crack cocaine use at the penalty phase
“certainly could be a double edged sword” in Etheridge’ s opinion (12PCR 1995).

Sam Hall testified that he was the attorney primarily responsible for
investigating and presenting the penalty phase case, but was assisted by Etheridge
(12PCR 2008, 2014). He was, at the time of Pace's trial, an experienced capital
attorney, aswas Etheridge. In fact, they had together handled the Tony Dupree case
(12PCR 2009-10). Hall was aware that Pace had been struck on the head asa child
and that he had a possible history of drug or alcohol use, and had him evaluated by
Dr. Larson and Dr. Szmurlo “to seeif therewas any brain damage” or other possible
mental mitigation (12PCR 2013, 2018-19, 2069). Dr. Larson was an experienced
forensic psychologist; Hall has relied on him many times with “a lot of success’
(12PCR 2134). Hall testified that it took some effort to find a psychiatrist willing to
takethecase; inhisexperience“itisfairly easy tofind apsychol ogist, but not too easy
to find a psychiatrist” (12PCR 2020). He talked to several psychiatrists before

securing Dr. Szmurlo to evaluate Pace (PCR 2020).
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Hal specificaly asked both Dr. Larson and Dr. Szmurlo to focus on the
possibility of neurological damage of some kind (12PCR 2113-14). Neither Dr.
Larson nor Dr. Szmurlo found any sign of organic brain damage, however, and their
reportswere otherwise unfavorableand damaging to Pace (12PCR 2115-16, 2016-17).

In addition, Hall asked both expertsto evaluate for any other mitigation. Dr.
L arson specifically addressed and rejected statutory mental mitigation (12PCR 2120)
Hall asked Dr. Szmurlo “to look at the case from the standpoint of determining any
mitigating circumstanceswhich would be presented tothejury toaid themindeciding
whether to recommend to the court a sentence of life or death in the electric chair
should the jury convict Mr. Pace of first degree murder” (12PCR 2028-29)(Hall,
reading from Defendant’s exhibit 28). Dr. Szmurlo reported back that he found
nothing whichwould help in the penalty phase; Dr. Szmurlo concluded that Pacewas
not under the influence of intoxicants and knew what he was doing at the time of the
murder (12PCR 2031-33). Thisconclusionwascons stent withwhat Pace himself had
told counsel (12PCR 2033-34, 2036-37). Hall testified that, despite repeated
guestioning, Pace insisted to defense counsel that he had not been intoxicated at the
time of the crime (12PCR 2073). Hall was not going to “beat the bushes’ to find
witnesses who could say he was intoxicated at the time of the crime when Pace

insisted that he was not intoxicated (12PCR 2075).
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Asked by postconviction counsel whether Hall would have used Dr. Larson if
he had provided two statutory mitigators, Hall answered, “ Y es. . . if hehad something
to back that up with” (12PCR 2016). But inview of themany damaging thingsin Dr.
Larson’ sreport, Hall “would have hesitated to put him onunless| had strong evidence
that [ Pace] wasoperating under extremeemotional distressat thetime” (12PCR 2016-
17). Hall did not doubt that long-term drug abuse could be mitigating, but he did not
think such evidencewould play well with thejury if you could not link it to the crime;
otherwise, proof that the defendant is a drug abuser may very well have a negative
impact on ajury (12PCR 2074, 2077).

As for the PSI from the prior conviction for strong-armed robbery, Hall
considered this information to be a“two edged sword;” on the one hand, that Pace
wasunder theinfluencewhen hecommitted that crime and showed remorse might be
hel pful in mitigation, but thefact that Pacewasoriginally charged with armed robbery
and attempted murder in a case in which he had hit the victim with an lead pipe and
almost killed himwould not have been hel pful (12PCR 2044-46).* Hall would not have

wanted amental health expert to seethe PSI, becauseit would beintheexpert’ sreport

“ According to the PSI (Defendant’s exhibit 27), Pace
assaulted a gas station attendant with a lead pipe during a
robbery; the victim described the assault as “uncalled for” and
felt that he would have died had he not received imed ate
medi cal attention (12PCR 2045).
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and would be brought out on cross-examination (12PCR 2046). Hall would not have
wanted hisexpertsdiscussing thisbeforeajury; it wasjust “too aggravated of acase”
(12PCR 2050). The prior crime actually was a*“lot more serious than a strong arm
robbery” (12PCR 1248-49). It would not have been beneficia for thejury to havea
clearer understanding of that crime; better to restrict their information about it to that
contained in the State’ s bare-bones presentation so that, for all the jury knew, Pace
had simply snatched someone’s purse (12PCR 2048-09). Nor would Hall have
wanted the PSI’ s detailed information about the prior robbery presented to a judge;
inHall’ sview, ajudge would “pick up on it probably quicker than ajury would” that
the prior crime was “really afirst degree felony instead of a second degree felony”
(12PCDR 2051). Hethought ajudge would consider this* pretty serious stuff” and
would prefer thejudge not to know it (12PCR 2052-53). Inall, the seriousness of the
prior crime as shown by the prior PSI outweighed any potential mitigation contained
therein (12PCR 2052).

Hall’ spenalty phasestrategy was* basically totry totell thejury that Bruce Pace
was somebody that had alife, [was] a human being, he should be saved.” He had
good qualities; he had helped raise his siblings, he was agood employee, and hewas
a good athlete who was well thought of by his coach. Even though he had a prior

strong-armed robbery conviction, the murder was out of his ordinarily non-violent
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character; hecouldlivein prisonand not beathreat to anyone (12PCR 2122-23). Hall
testified that the problem with presenting evidence of drug addiction wasthat it was
inconsistent to “[p]ut on all this good stuff to show what a good person he s, and
then also, ladiesand gentlemen, also by theway, heis[a] drug addict and adrug user”
(PCR 2123). All things considered, including the absence of expert testimony that
might havetied Pace’ scocaine usageto any mitigating circumstances, Hall thought the
cocaine usage “was a negative” (12PCR 2124-25).

Hall testified that he and Etheridgerepresented Tony Dupreeand wasawarethat
sheriff’s deputy Jean Shirah had “got in some kind of trouble” for giving false
testimony in a deposition in that case, although he may not have known about the
“reprimand” per se (12PCR 2085, 2104, 2106).> He would not have used this
information to try to impeach her in this case unless her testimony was something
“really important” (12PCR 2109-10).

Finally, former Assistant State Attorney, now Circuit Judge Kim Skievaski,
testified about the so-called smudge report and the Shirah reprimand (12PCR 2091).

Judge Skievaski was aware that Pace’ s fingerprint was found on awindow of Floyd

> According to State's exhibit 2, Shirah had stated that she
had read the consent to search to LeAnn Spencer; in fact deputy
Al l en had read the consent to search in Shirah’s presence (12PCR
2105-06). Al'so, Shirah herself had not seized “the boots listed
on the Consent to Search” (12 PCR 2106).
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Covington’ staxi, but that Pace had | egitimate reasonsto have been around thetaxi and
that latent prints can exist for along time (12PCR 2093-94). So hetried to determine
whether aprint onthewindow of Covington’ staxi would smudgeif thewindow were
rolled down; it did not (12PCR 2094). If it had smudged, it would have been
something he could have argued to rebut testimony that fingerprints can “exist for
months,” but since it did not, the test was “of no value” (12PCR 2100). Hedid not
regard the test to have inculpatory or exculpatory value; it was “a wash” (12PCR
2094). Asfor deputy Shirah, Judge Skievaski testified that the issue came up when
Shirah came to his office and admitted she had “given incorrect information in her
deposition” (12PCR 2095). Shirah had testified that she had collected a particular
exhibit during a search when in fact the item had been collected by another officer
(12PCR 2095). Judge Skievaski immediately gave this information to the Public

Defender’ s Office (12PCR 2096).
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SUMMARY OF ARGUMENT

Pace presents six issues on appeal:

1. The circuit court properly reected Pace's clam that trial counsel were
ineffectivefailing to investigate and present evidence of Pace’ smental condition and
abuse of crack cocaine, or toinvestigate and present evidence of hisallegedly abusive
childhood. The record shows that trial counsel did investigate the issue of Pace's
mental condition, including possibledrug use. Counsel werewell awarefromtalking
to Pace, from reviewing police reports and witness statements, and from conducting
numerous depositions that Pace had suffered a head injury when he was a child and
had been abusing crack cocainefor several years. They werefully aware of the need
to explore hismental condition and secured the services of two mental health experts:
Dr. JamesL arson, an experienced psychologist; and Dr. Peter Szmurlo, apsychiatrist.
Dr. Larson administered well-accepted neurological tests, and Dr. Szmurlo
administered neurol ogical screening. Both expertswereaware of Pace’ sbackground,
including hisheavy drug usage, but neither expert found any organicimpairments(i.e.,
brain damage). Dr. Larson did find some indication of personality disorder, but
nothing significant except that he was a drug abuser. Likewise, Dr. Szmurlo found
nothing significant in mitigation except for heavy useof drugs. Thereportsof experts

contained negativeinformationthat trial counsel explained they would not havewanted
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thejury to know. Furthermore, both experts concluded that Pace was not intoxicated
at the time of the crime and knew what he was doing. Trial counsel was of the view
that if Pace' sdrug abuse could not in someway betied to the crime, proof that he had
been abusing illegal drugs (and committing crimesto pay for his habit) would have
been more harmful than helpful. Instead of trying to prove that Pace was a brain-
damaged crackhead, they choseto portray him as person from agood family in Santa
Rosa County, who had good qualities, had helped raise his siblings, had been agood
athlete, was agood employee, and who was basically agood, nonviolent person who
deserved mercy and who would not pose a threat to society in prison. While not
every counsel would have chosenthisstrategy, it was not unreasonabl e, and Pace has
failed to demonstrate that his present theory would have worked any better.

The circuit court correctly found that Pace had failed to establish that his
childhood was abusive, or that his personality changed for the worse after the death
of hisgrandmother. The court also correctly concluded that presenting evidence that
Pace had been intoxicated during the prior robbery used by the State in aggravation
would have opened the door to the presentation of harmful detailsof theprior robbery
(Pace had nearly beaten the victim to death with alead pipe) which trial counsel had

managed to keep from the jury.
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2. Pace sclaimthat trial counsel wereineffectivefor failing to present adefense
of involuntary intoxication wasnot timely raised, andismeritless. Evennow, hisown
expertsare of the opinion that Pace knew what hewasdoing at thetime of themurder.

3. Thecircuit court correctly determined (a) that trial counsel werefully aware
of all relevant information concerning thetestimony of deputy Shirahinan unrelated
caseand that no suppression hasbeen shown, and (b) that the prosecutor’ sfingerprint
smudge test was not material.

4. Theprosecutor did not impermissibly comment on Pace’ sright not to testify.
The prosecutor’ s closing argument clearly was permissible comment on statements
Pace made before his arrest, and properly focused on the inconsistencies and
omissions in those statements.

5. Pace' sRing v. Arizona claim is procedurally barred and meritless,

6. Pace’ s Chapter 119 claim is procedurally barred because he never obtained
aruling from the circuit court on the records demands he is complaining about on
appeal. Furthermore, by his conduct in failing to raise any public records issue for

two and a half years, Pace has waived any complaints about public records.
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ARGUMENT

ISSUE |
THE CIRCUIT COURT CORRECTLY DETERMINED THAT PACE
HAS FAILED TO ESTABLISH THAT TRIAL COUNSEL WERE
INEFFECTIVE AT THE PENALTY PHASE

The applicable principles of law relating to claims of ineffective assistance of

counsel arewell settled. This Court recently summarized them in Spencer v. State,

27 Fla. L. Weekly S323, S324-25 (Fla. April 11, 2002):

In order to prevail on aclaim of ineffective assistance of trial counsel, a
defendant must demonstratethat (1) counsel'sperformancewasdeficient
and (2) there is a reasonable probability that the outcome of the
proceeding would have been different. See Strickland v. Washington,
466 U.S. 668, 687,694 (1984). A reasonable probability isaprobability
sufficient to undermine confidence in the outcome. Seeid. at 694. In
reviewing counsel'sperformance, the court must be highly deferential to
counsel, and in assessing the performance, every effort must "be made
to eliminate the distorting effects of hindsight, to reconstruct the
circumstances of counsel's chalenged conduct, and to evaluate the
conduct from counsel's perspective at the time." 1d. at 689; see also
Riverav. Dugger, 629 So. 2d 105, 107 (Fla. 1993). Astothefirst prong,
the defendant must establish that "counsel made errors so serious that
counsel was not functioning asthe'counsel’ guaranteed the defendant by
the Sixth Amendment." Strickland, 466 U.S. at 687; see dso Cherry v.
State, 659 So. 2d 1069, 1072 (Fla. 1995). For the prejudice prong, the
reviewing court must determinewhether thereisareasonabl e probability
that, but for the deficiency, theresult of the proceeding would have been
different. See Strickland, 466 U.S. at 695; see also Vdlev. State, 705
So. 2d 1331, 1333 (Fla. 1997). "Unless a defendant makes both
showings, it cannot be said that the conviction or death sentenceresulted
from a breakdown in the adversary process that renders the result
unreliable.” Strickland, 466 U.S. at 687.
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Pace primarily contends here that trial counsel were ineffective for failing to
“discover and present” what postconviction counsel describes as “readily available
evidence” of Pace's crack cocaine addiction which, postconviction counsel claim,
would have established two statutory mitigators. Although Paceacknowledged bel ow
that the pretrial reports of Dr. Szmurlo and Dr. Larson were “unflattering,” (6PCR
1084), he argues that the fault lay with trial counsel because their investigation was
inadequate and because they failed to present sufficient information to their two
experts, Dr. Larson and Dr. Szurlo. It is the State’s response that trial counsel
performed an amply sufficient investigation into possible mental health mitigation,
having secured the services of two mental health experts, oneaPhD psychologist and
theother apsychiatrist, and having provided those expertswith considerablerel evant
background information. That mere fact that Pace has, many years after trial, found
experts who can now give more favorable testimony, based on information from
witnesses who have not been shown to be availableto testify even now, much less at
thetimeof thetrial, or from witnesseswho have changed their story since thetime of
the trial, does not establish that trial counsel were ineffective.

Pace hasfailed to demonstrate that trial counsel failed to conduct an adequate
investigation or to deliver sufficient material to the experts. Defendant’s Exhibit 6

showsthat trial counsel had deposed numerouswitnesses and had obtained numerous
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witness statements from the State. These depositions and statements tended to
corroborate Pace’ sown statementsto defense counsel that he had been using cocaine
heavily inthemonthsleading uptothemurder. ThisinformationwasdisclosedtoDr.
Larson. Furthermore, regardless of what may have been furnished by trial counsel to
Dr. Szmurlo, he was not unaware of Pace’'s cocaine use. In fact, he reported that
Pace was using $150 worth of cocaine a day. Although Dr. Szmurlo now has a
different view of mitigation, he does not attribute his original diagnosis to an
insufficiency of information delivered to him by defense counsal. Instead, hesimply
would evaluatethe casefrom adifferent perspective. Likewise,inDr. Larson’ sview,
any evaluationissubjecttorevision (TR 174). Dr. Larsontestified that, at thetimehe
rendered his pre-trial report, he felt that he had been given enough information to
evaluate Pace’' smental condition. However, inre-evaluating thiscase 11 yearslater,
hefound “particularly helpful” theaffidavitsin defendant’ sexhibit 7, all of whichwere
executed just afew weeksbeforethe hearing, and also the PSI fromthe 1981 robbery.

Several of these recent affiants did not testify at this hearing, and thus
postconviction counsel not only havefailed to demonstrate that they were reasonably
available in 1989, but have not proved what they would say, as affidavits are not
admissible substantively absent the stipulation of the parties and there was no

stipulation inthiscase (TR 491-94). Routly v. State, 590 So.2d 397, 401 (fn. 5)(Fla.
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1991) (“ Absent stipulation or someother legal basis, we cannot see how theaffidavits
can be argued as substantive evidence.”). The recent affiants not testifying at this
hearing include Paula King, Johnnie Poole, EllaMae Green and Hilda Pace.

Moreover, many of theaffiantsindefenseexhibit 7 had given pretrial statements
and depositions which had been furnished to Dr. Larson and were reviewed by him
when he cameto hisoriginal conclusion that there wasno mitigation. These affiants
include Melanie Pace, Ella Mae Green, Cynthia Pace and Hilda Pace. Compare the
affidavitsbehind thelast tab of defendant’ sexhibit 7 withthematerialsin defendant’ s
exhibit 6. Trial counsel deliveredto Dr. Larsoninformation fromthesewitnesses, and
cannot be faulted for failing to deliver to Dr. Larson information contrary to the
affiants’ previous statements which they only revealed just this year.®

Additional witnessesthat Pace contends had information that should have been

furnished to Dr. Larson include Kenneth Bembo and Barry Copeland. However,

® Both Cynthia Pace and Ml anie Pace testified in their
depositions that they had seen Pace the norning of the day of
the murder and he had not appeared to be drunk or wunder the
i nfluence of drugs (p. 12, deposition of Melanie Pace; pp. 21-
23, deposition of Cynthia Pace). Ella Mae G een testified in her
deposition that she had seen Pace on Saturday and he had not
appeared to be under the influence of drugs or al cohol then (pp.
15-16 of her deposition, defendant’s exhibit 6). Hi | da Pace
testified in her deposition that she had seen Pace a couple of
days before the nurder and he had not been under the influence
of alcohol or drugs then; further, although she had heard that
Pace had been doing drugs, she had not seen it herself (pp. 7-8
of her deposition, defendant’s exhibit 6).
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Bembo's testimony at the postconviction hearing is consistent with the sworn
statement he gave to police (first tab of defendant’ s exhibit 6), which was provided
to Dr. Larson in 1989. Barry Copeland’s pre-trial deposition, on the other hand,
apparently wasnot furnishedto Dr. Larson, but Pace cannot demonstratethat it would
have made a difference to Larson’s evaluation, since Copeland testified at his
deposition that at the time of the murder he had not seen Pacein at least aweek and
did not know if Pace was a heavy crack user (TR 225).’

Atthetimeof their origina evaluations, Dr. Larson, and Dr. Szmurlow aswell,
knew that Pace had been using crack cocaine, because Pace told them so, and trial
counsel provided information to them that corroborated Pace's self-report.
Notwithstanding their knowledge of Pace’ scrack cocaine usage, neither mental health
expert found any significant mental health mitigation in their original evaluations of
Pace. Further, asthetrial court notedinitsorder, “neither expert believed at thetime
of theoriginal evaluation that they had inadequateinformationto render adiagnosisnor

requested additional information from counsal” (7PCR 1179). It wasnot unreasonable

" Copel and had stated to police that, when he saw Pace on
Friday (presumably the sanme Friday the nurder was conmtted), he
had not seen Pace in a week, and before that had not seen him
“in five years at least.” Copel and statenent, p. 8 (see
Def endant’s Exhibit 3). In his deposition, he said that when he
saw Pace on Friday, it had been a “couple of weeks” since he had
|ast seen him Copel and deposition, p. 8 (see Defendant’s
Exhibit 3).
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for trial counsel to expect that the expertswould have asked for moreinformation if,
in their opinion, such was necessary.®

Pace also faultstrial counsel for relying on Dr. Larson to assess possible brain
damage because he is not a neuropsychologist. Initial Brief at 30. However, Dr.
Larson administered a “Luria-Nebraska Neuropsychological Battery” to Pace, the
resultsof whichindicated “ normal neuropsychological functioning,” whileDr. Smurlo
administered neurol ogical screening whichfailed “to reveal any signsof organicity.”
Theliteratureindicatesthat the L uria-NebraskaNeuropsychol ogical Battery isone of
the two most widely used and prominent approaches to neuropsychological
assessment; in addition there is an array of “process’ approaches. Lezak, M.D.

(1995), Neuropsychological Assessment, New Y ork, NY, Oxford University Press.

Even withintheseapproaches, thereareavariety of different interpretive strategiesfor
usewith these batteries. Ibid. Pace hasfailed to show that either Dr. Larson, whois
anexperienceforensicclinical psychologist, or Dr. Szmurlo, whoisapsychiatrist, was
ungualified to conduct a neurological assessment, or that trial counsel performed

deficiently in relying on their assessments.® That Dr. Crown reached a different

8 One would think that if either of these experts |acked
sufficient information to render a valid opinion, he would have
said so then, not eleven years |ater.

° It seens obvious that neither Dr. Larson nor Dr. Sznurlo
thought at the tinme that they were inconpetent to conduct a
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conclusion than Dr. Larson and Dr. Szmurlo may be a consequence of thefiveyears
that elapsed between the first two evaluations and his, or it may simply illustrate the
validity of the criticism that “ psychiatry isat best aninexact science, if, indeed, itisa

science, lacking the coherent set of proven underlying values necessary for ultimate

decisions on knowledge or competence.” United States v. Byers, 740 F.2d 1104,

1167 (D.C. Cir. 1984)(Bazelon, J., dissenting)(quoting Suggsv. LaVallee, 570 F.2d

1092, 1119 (2d Cir. 1978)(Kaufman, J., concurring). Seealso Joseph D. Mattarazzo,

Computerized Clinical Psychological Test Interpretation, 41 Am. Psychologist 14, 20

(1986) (“ Clinical psychology today isstill an art based on some scientific background
and not a mature science. . . . Psychological Assessment is currently amost
exclusively the still-to-be-well-validated work of alegidatively sanctioned, clinician-

artisan.”); Radomidli & Karasu, M edical and Nonmedical Modelsin Clinical Practice

and Training, 31 Amer. J. Psychotherapy 116, 118 (1977)(claiming that mental health
expertscannot yet accurately distinguish between organic disordersand thoseresulting
from social and psychologic stress).

Furthermore, Dr. Crown’'s brain-damage testimony must be put into

perspective. Cutting through the jargon, the only impairments he identifies are that

neur ol ogi cal eval uati on. Pace has not explained why trial
counsel shoul d have questioned their conpetence.
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Pace has areduced ability to shift smoothly from one task to another, to pay attention
and concentrate in the face of distractions, and to draw. Dr. Crown acknowledged
that Pace functionsnormally in many ways, and that hisimpairmentsare so mild that
they could easily be overlookedinaclinical psychological evaluation. Thistestimony
hardly establishes that the pretrial evaluations by Dr. Larson and Dr. Szmurlo were
inadequate, and it is difficult to discern any prejudice in any event.'°

Dr. Herkov’ stestimony isalso problematic. He admitted he doesn’t know the
factsof the crimeand had not reviewed thetrial transcript (TR 121, 124). Healsodid

not review Pace’ s statement to defense investigator Martin (TR 122). Furthermore,

1 The State would note that Dr. Crown has a habit of finding
brain damage several years after trial where the nental health
experts at trial failed to find brain damage or psychol ogi cal
pr obl ens. To the State’'s know edge, no capital defendant has
ever received a new trial on the basis of Dr. Crown’s testinony.
See, e.qg., Comonwealth v. Henry, 706 A 2d 313(Pa. 1997)(Dr.
Barry Crown “discovered” brain damage that had been overl ooked
by t hree not ed ment al heal th experts at trial; no
i neffectiveness of trial counsel for failing to “discover” Dr.
Crown); Asay v. State, 760 So.2d 974 (Fla. 2000)(court rejected
claimof ineffectiveness of counsel despite posttrial finding of
brain damage by Dr. Barry Crown that went undetected by original
penal ty phase psychiatrist; Crown was unfamliar with facts of
crime and his diagnhosis was speculative at best); Kokal v.
State, supra (ineffectiveness of counsel claimrejected despite
postrial finding of brain damage by Dr. Barry Crown which the
original defense psychiatrist had failed to detect); Jones V.
State, 732 So.2d 313 (Fla. 1999)(ineffectiveness of counsel
claim rejected despite postrial finding of brain damage by Dr.
Barry Crown which the original defense psychol ogist had failed
to detect).
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he acknowledged that his opinion was based on an assumption that Pace had used
crack cocainetheday of thecrime; if Pace had not, hisopinionwould be affected (TR

122). SeeWallsv. State, 641 So.2d 381, 390-91 (Fla. 1994) (expert opinion testimony

“gains its greatest force to the degree it is supported by the facts at hand, and its
weight diminished to the degree such support islacking”). Of all the witnesses Pace
has presented, only convicted drug dealer Barry Copeland has ever said that Pace
smoked crack the day of the murder, and his various statements are not only
inconsi stent inthisrespect with what Pace himself told hisattorneys, but areinternally
Inconsistent in numerousrespects(e.g., hewaswith Paceinthedaysleading uptothe
murder, he hadn’t seen Pace in over aweek; Pace is a heavy crack user, he doesn’t
know if Paceis aheavy user).

Thisisnot acaseinwhichcounse “never attempted to meaningfully investigate

mitigation,” Rose v. State, 675 So.2d 567, 572 (Fla. 1996), or where counsel’s

investigationwas*“woefully inadequate.” Hildwinv. Dugger, 654 So.2d 107, 109 (fla

1995). Tria counsel retainedtwo mental health expertsand explicitly asked themto
look for mental mitigation. While trial counsel has a duty to conduct a reasonable

investigation, counsel isnot required to follow every possible path until it bearsfruit

or all hope withers. Gatesv. Zant, 863 F.2d 1492 (11™ Cir. 1989). Trial counsd is
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required only to conduct an investigation that is reasonabl e under the circumstances.

Ibid. In Asay v. State, 769 So.2d 974 (Fla. 2000), this Court said:

[I]nthose caseswhere counsel did conduct areasonabl einvestigation of
mental health mitigation prior to trial and then made astrategic decision
not to present thisinformation, we have affirmed thetrial court’ sfindings
that counsel’ sperformancewasnot deficient. See Rutherford[v. State],
727 S0.2d [216] at 223 [(Fla. 1998)]; Jones[v. State], 732 S0.2d [313]
at 317 [(Fla. 1999)]; Rosev. State, 617 So.2d 291, 293-94 (Fla. 1993).
This case is similar to Jones, where the defendant had been examined
prior to trial by amental health expert who gave unfavorable diagnosis.
Aswe concluded in Jones, thefirst evaluation is not rendered less than
competent “ simply because appel lant hasbeen ableto providetestimony
to conflict” with the first evaluation. 732 So.2d at 320; see Rose, 617
So.2d at 295. Also instructive is our opinion in Rose, where a
psychologist advised trial counsel prior to the penalty phase that the
defendant suffered from antisocial personality disorder and ruled out the
possibility of an organic braindisorder. 617 So.2d at 294. In both Rose
and Jones, we affirmed thetrial court’ sfinding that counsel had made a
reasonable tactical decision not to further pursue an investigation of
mental health mitigation evidence after receiving aninitial unfavorable
diagnosis. [cits]

Here, asin Asay, “trial counsel had conducted areasonable investigation into mental
health mitigation evidence, which is not rendered incompetent merely because the
defendant has now secured the testimony of amore favorable mental health expert.”

Not only did counsel conduct areasonableinvestigation, but counsel’ sdecision
not to emphasize Pace's drug problems and criminal activity was eminently
reasonable. It should be noted that in order to present mitigation based on crack

cocaine addiction, counsel would have had to show thejury that: (1) Pace hung around
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with convicted felonslike Barry Copeland (anotoriousdrug dealer), Kenneth Bembo,
Ora Kay Jones and Thomas Hill; (2) Pace spent more on drugs than he legitimately
could earn; and (3) Pace supplemented his income by dealing drugs and stealing.
While it is true that drug addiction can be mitigating, it is also true that theft and
possession and sale of crack cocaine are serious crimes and that evidence
demonstrating that a defendant has committed these serious crimes may adversely
affect thejury’ sopinion of the defendant’ scharacter. Moreover, inthiscase, counsel
would have been unabl e to show that Pace got involved with drugs asthe result of an
impoverished or abusive childhood, or astheresult of alack of moral guidanceduring
his formative years. The evidence in this case, considered in toto, establishes that
Pace had no juvenile record, was able to play sportsin high school, graduated from
high school, was atalented carpenter, and only became involved with cocaine when
hewasaround 26 yearsold (12 PCR 2121-22). A jury could well concludethat Pace
was old enough to know better and had no real excuse for becoming involved with
cocaine to start with, and have little sympathy with (and possibly considerable
antipathy for) hisaddictioninthecircumstancesof thiscase. Any theory of mitigation
based on crack cocaine addiction would be, astrial counsel acknowledged, a“two-
edged sword,” admissible in mitigation and possibly helpful, but also potentially

harmful. SeeGorbyv. State, 27 Fla. L. Weekly S315 (Fla. April 11, 2002)(“attorney’s
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reasoned tactical decision not to present evidence of dubiousmitigating value doesnot
constitute ineffective assistance’).

Present counsel have not demonstrated that their mitigation theory that Pace-is-
a-brain-damaged-crackhead would have been more effective than trial counsel’s
defense that Pace is basically a good person from a good family who committed an
act which isan aberration in an otherwise unremarkable and decent life. These two
theories of mitigation are not compatible; by choosing one, the other of necessity has
tobergected. Paceissimply indulging inthe kind of after-the-fact second guessing
of trial counsel that Strickland counsels usto avoid. The original mitigation theory
having failed (barely), Pace now presents another. What he has not done, however,
isestablish that the choice madeby trial counsel wasunreasonable. Healso hasfailed
to demonstrate prejudice.* Although Pace pointsto the 7-5jury recommendation as
evidence that if only trial counsel had pursued postconviction counsel’s theory of

mitigation, thejury would haverecommended alife sentence, the Statewoul d suggest

1 Wth regard to the decision not to present evidence of
Pace’s drug use, the circuit court found that, since “counsel’s

performance was not deficient, it is unnecessary to determ ne
whet her the Defendant was prejudiced by counsel’s actions” (7PCR
1183). VWhile this is a correct analysis, see, e.g., Stewart v.

State, 801 So. 2d 59, 64-65 (Fla. 2001), the State wll argue
that, based on the facts found by the circuit court, Pace has
also failed to denonstrate prejudice. That |egal conclusion may
be addressed de novo by this Court. Stephens v. State, 748
So.2d 1028, 1033 (Fla. 2000).
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that if the jury had learned of Pace's habitual crack use and al-night partying with
convicted felons and drug dedlers, spending more on drugs than he could earn
legitimately and committing crimes to support his habit, the jury would have
recommended death by a greater margin.*

Likewise, Pace hasfailed to demonstrate that was unreasonablefor counsel not
to have attempted to buttress an addiction theory of mitigation by trying to show that
Pace had been intoxicated when he committed the crime for which he was on parole
at the time of the Covington murder. Such an attempt would have opened the door
for the Stateto flesh out the detail s of the prior crime, and would have disclosed to the
jury thefact that Pace had nearly beaten the victim to death with alead pipe during a
robbery.

Finaly, Pacearguesthat trial counsel should have presented evidence of Pace's
unpleasant and abusive childhood, aswell as personality changes he had undergone
following the death of his beloved grandmother. However, while Pace’s childhood

may not have been totally pleasant, he cannot even now demonstratethat hischildhood

2 1t should be noted that the negative aspects of the pre-
trial reports by Dr. Larson and Dr. Szmurlo do not disappear
sinply because they now have a nore defense-favorable view of
mtigation. Presentation of their present testinony would have
the sanme negative repercussions that discouraged trial counsel
fromusing themin the first place.
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was abusive.® Furthermore, such evidence would have been contradictory to
evidencetria counsel did present that Pace was agood kid from agood family. As
for the grandmother’s death, it occurred severa years after Pace had aimost killed
someone by hitting him on the head with an iron pipe during arobbery - afact which
trial counsel surely did not want to emphasize, and which contradicts any theory that
Pace’ sviolent behavior was precipitated by apersonality changefollowing her death.
Pace has demonstrated no deficient attorney performance here, or any reasonable
probability that this evidence would have affected his sentence.
ISSUE I

THE CIRCUIT COURT CORRECTLY REJECTED PACE SCLAIM

THAT TRIAL COUNSEL WERE INEFFECTIVE AT THE GUILT

PHASE FOR FAILING TO PRESENT A VOLUNTARY

INTOXICATION DEFENSE

Pace argues here that the circuit court erred in denying Pace’s claim that trial
counsel were ineffective for failing to pursue a voluntary intoxication defense.

The State would note that Pace first raised this particular clam of

ineffectivenessof trial counsel for thefirst timeafter evidentiary hearing in hiswritten

closing argument after evidentiary hearing on the sixth incarnation of Pace’' smotion

Blnits order, the trial court found: “Cynthia and Ml anie
[ Pace] only provided a cursory description of the relationship
Pace had with his stepfather. However, their descriptions fail
to establish an abusive childhood . . . .7 (7PCR 1184).
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for postconvictionrelief. The State objected to consideration of thisclaiminits post-
hearingwritten argument, arguing that it wastimebarred (6PCR 1110-11). The State
again objectsto consideration of thisclaim. Pace had ample opportunity to raisethis

claim based on what he knew long ago and has failed to offer any justification for

falling to raisethe clamin atimely manner. McConn v. State, 708 So.2d 308, 310
(Fla. 2 DCA 1998) (en banc) (“We believe that arequest to amend amotion which
contains new grounds for relief should be handled in the same manner that the court
would consider a successive motion under therule.”).

This Court recently reiterated that a “defendant may not raise clams of
ineffective assistance of counsel on apiecemeal basisby refining hisor her claimsto
include additional factual allegationsafter the postconviction court concludesthat no

evidentiary hearing isrequired.” Vining v. State, No. SC99-67 (Fla. July 3, 2002).

Paceraised aclaim of ineffective asistance of counsel at theguilt phasein hisamended
postconviction motion, inwhich heallegedthat trial counsel failedto present evidence
that another person was a participant with Pace in the murder of Floyd Covington.
This claim was addressed and rejected in the circuit court’s order denying relief
(7PCR 1166-68), and Pace does not complain about that ruling on appeal. Nowhere
in his motion did Pace contend that trial counsel should have raised a voluntary

intoxication clam. If Pacewanted to raise such aclaim, heshould havedonesoinhis
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motion. Vining, slipopinionat 16 (*Whereapreviousmotionfor postconvictionrelief
has raised a claim of ineffective assistance of counsel, the postconviction court may
summarily deny asuccessive motionwhichraisesan additional groundfor ineffective
assistance of counsel.”).

Although the circuit court rejected this claim on the merits without addressing
thebar, the State would again urge the procedural bar under the right-for-any-reason

rule of Caso v. State, 524 So.2d 422 (Fla. 1988)(holding that a judgment may be

affirmed on the basis of an alternate theory supporting the judgment). The circuit
court’ sjudgment denying thisclaim may beaffirmed not only onthegroundrelied on
by the circuit court, but also on the basis of a ground not addressed by the circuit
court, i.e., the claim was presented well outside the time limit provided by rule and
Pace failed to demonstrate any justification or excuse for the delay.*
Thereisanother reason not explicitly addressed by thetrial court whichjustifies
thedenial of relief. Asthetrial court noted (7PCR 1170), Section 775.051, Fla. Stat.
(1999) eliminated the voluntary intoxication defense effective October 1, 1999. That

being the case, any deficient performanceby trial counsel cannot be prejudicial under

4 Although Pace's claim here is patently neritless, the

State nevertheless insists on the procedural bar. Rul es are
rules, and the State would appreciate having tinely notice of
clains a defendant intends to raise. It would be different if

Pace had offered any justification for belatedly raising this
claim but he has not.
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Strickland. Under Lockhart v. Fretwell, 506 U.S. 364 (1993), Pace simply cannot

obtainanew trial onthebasisof thefailuretoraiseanissue(i.e., to present avoluntary
intoxication defense) that he would not be able to raise at any retrial.

Finally, thetrial court’ srejection of the claim on the meritsisamply supported
by the record. The evidence available to trial counsel, including Pace's own
representationsto them that he was not intoxicated at the time of the murder, failed to
establish that Pace was so intoxicated that he was unable to form the intent to kill.

Linehan v. State, 476 So.2d 1262, 1264 (Fla. 1985). Even now, Pace has not

presented evidence that would support a voluntary intoxication defense; in fact his
own addiction specialist, Dr. Herkov, is of the opinion that Pace “clearly . . . knew
what was going on (9PCR 128). In these circumstances, Pace would not have been
entitled toaninstruction onvoluntary intoxicationif counsel had askedfor it. Spencer

v. State, supra (because there is no defense of diminished capacity, tria counsel

cannot be ineffective for failing to present evidence of such at the guilt phase).
Moreover, a voluntary intoxication defense is an affirmative defense, the

practical effect of which is “confession and avoidance.” See State v. Cohen, 568

S0.2d 49, 51-52 (Fla. 1990) (an affirmative defense“ assumesthe chargesto be correct
but raises other factsthat, if true, would establish avalid excuse or justification or a

right to engage in the conduct in question. . . . In effect, an affirmative defense says,
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‘Yes, | didit, but | had agood reason.”). The assertion of avoluntary intoxication
defense would effectively have undermined any persuasive alternative argument
concerning insufficiency of the evidence. Thus, trial counsel would have had to
abandon their reasonabl e-doubt defensein acaseinwhich therewereno eyewitnesses
tothemurder, no confession, and only circumstantial evidenceof guilt, and admit that
Pace had killed Floyd Covington. Their decision not to do so cannot be described
as unreasonable.

In fact, postconviction counsel has failed to present any evidence that Pace
would have agreed to such atactic, and it isavery large assumption indeed that Pace
would have sanctioned avoluntary intoxication defense, especialy wherehe had told
defense counsel and the defense mental health expertsthat he had not used cocainethe
day of the crime, wasnot i ntoxicated and knew what hewasdoing (9PCR 1684, 1713-
14; 12PCR 2033-34, 2073).

For all thesereasons, the circuit court did not err in rgjecting Pace’ s claim that
trial counsel were ineffective at the guilt phase of his trial for failing to present a

voluntary intoxication defense.

ISSUE 111
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THE CIRCUIT COURT CORRECTLY REJECTED PACE SBRADY
CLAIMS
Pace claimed that the prosecution withheld materially excul patory information

from histrial counsdl in violation of Brady v. Maryland, 373 U.S. 83 (1963). This

Court recently stated:

“To be entitled to relief under Brady, a defendant must satisfy three
elements:. ‘[1] The evidence at issue must be favorable to the accused,
either because it is exculpatory, or because it is impeaching; [2] that
evidence must have been suppressed by the State, either willfully or
inadvertently; and [3] prejudice must have ensued.” Way v. State, 760
S0.2d 903, 910 (Fla.2000) (quoting Strickler v. Greene, 527 U.S. 263,
281-82, 119 S.Ct. 1936, 144 L .Ed.2d 286 (1999)).”

Stewart v. State, 801 So.2d 59, 70 (Fla. 2001). Although due diligence is not an
expresspart of thistest, nevertheless, thereisno Brady violation when theinformation
Is equally accessible to the defense and the prosecution or where the defense either
had the information or could have obtained it through the exercise of due diligence.

Ibid. (citing Provenzano v. State, 616 So.2d 428, 430 (Fla. 1993)). If the defendant

knew of the evidence or actually was in possession of it, the prosecution simply

cannot be said to have withheld the information from the defendant. Occhicone v.

State, 768 So.2d 1037, 1042 (Fla. 2000).
Furthermore, the alegedly suppressed information must be material; to be

material, the suppressed information must at thevery least be (a) admissibleevidence,
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or (b) something that demonstrably would have led to admissible evidence.

Williamsonv. Moore, 221 F.3d 1177, 1183 (11" Cir. 2000). Speculation about what

might have been discovered is insufficient to demonstrate materiality. 1bid (citing

Wright v. Hopper, 169 F.3d 695, 703 (11" Cir. 1999)).

Pace complains about the failure of the prosecution to disclose a “Shirah
reprimand,” and a “smudge report.”

1. “Smudge report”

The State would rely on the circuit court’ s order on this issue:

The defendant alleges that the State failed to disclose the results of a
fingerprint smudge experiment (hereafter the “smudge report”) in
violation of Brady. On August 22, 1989 (the second day of jury
selection), [then Assistant State Attorney] Skievaski directed Officer L.L.
Daniels to conduct an experiment to determine if fingerprints on the
window of Covington’s taxi would smudge if the window were rolled
down. Thetest revealed that the printsdid not smudge. (Def.’sEx. 15).
Skievaski testified at the evidentiary hearing that he did not believe the
results of the smudge test were material and he did not provide them to
defense counsel. (EH at 502-503) The Defendant contends that the
State’ s nondisclosure of the smudge report undermined the outcome of
histrial because the information within the report was excul patory and
would have assisted the defense in rebutting the State’ s argument that
Pace | eft the pring on the window when he took Covington’s cab.

AttheDefendant’ strial, theevidencereveal ed the existence of one
latent print attributable to Pace on the exterior of the driver's side
window of Covington’scab. (Trial Trans. 641-642, 766-767). Defense
counsel diminished the evidentiary value of this print by eliciting
testimony that Pace occasionally worked for Covington and had often
ridden in his cab (Trial Trans. 596; 684-688). In addition, the State's
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expert conceded that there is no scientific method to determine the age
of aprint and a print can remain on a surface for an indefinite period of
time under ideal conditions. (Tria Trans. 768, 7720773). Thus, the
fingerprint evidence alonefailed to establish asufficient link betweenthe
Defendant and the murder of Covington.* Given the weakiness of the
fingerprint evidence, areport that indicated that aprint would not smudge
if the window wererolled down isof little significance. Consequently,
the Defendant hasfailed to demonstrate that the withheld evidence was
sufficiently exculpatory to have affected the outcome of the trial. See
Cherry[v. State], 659 So.2d [1069] at 1073 [Fla. 1995].

* Examplesof more substantial evidencelinking Pacetothecrime
arethefollowing: witnesses placed the Defendant in Covington’scabon
themorning of the murder, Pace had possession of the shotgun believed
to be the murder weapon, the Defendant had human blood that matched
the victim’'s blood type on his clothing the day of the murder, and
witnesses placed the Defendant near the location where the cab was
dumped after the murder.

(7PCR 1188-89). The Statewould add only that if the report were not material, then
the prosecutor was under no duty to disclose it to the defense. Moreover, if he was
under such duty, the failure to disclose was not prejudicial, asit cannot “reasonably
betaken to put the whole casein such adifferent light asto undermine confidencein

the verdict.” Occhicone v. State, supra, 768 So.2d at 1041 (internal quotes and

citations omitted).

2. “Shirah reprimand”

Pace contends here that the State violated Brady by failing to disclose that

Deputy Jean Shirah had been issued awritten reprimand for giving fal seinformation
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under oath in an unrelated case involving adefendant named Dupree. However, itis
undisputed that the State Attorney had written aletter informing the Public Defender
that deputy Shirah had given false statementsin the Dupree case (State’ s Exhibit 2),
and that both trial counsel in this case were aware of theinformation contained in the
letter (11PCR 1990, 12PCR 2103). Moreover, tria attorney Hall testified that hewas
“probably aware’ that Shirah had been reprimanded (12PCR 2104-05), evenif hedid
not actually see a copy of the reprimand itself.

Deputy Shirah’ sfal se statementsin the Dupree case concerned rel atively minor
facts, i.e., which officer had read a consent to search and which officer had seized a
pair of shoes (11PCR 1991, 12PCR 2105-06). Asfor the Pacetrial, Shirah’s entire
testimony lasted perhapstwo to three minutes, with no cross-examination: shetestified
at trial that she had gone to May Green’s house at 5:45 p.m. on November 7, and
retrieved ashotgun; on November 8, she participated in asearch of Pace’ sresidence,
wheresherecovered ajacket, apair of pantsand apair of tennisshoes (12 PCR 2109,
4TR 688-93).

The circuit court analyzed this clam as follows:

TheDefendant contendsthat the Stateviolated Brady by failingto
disclose that Deputy Jean Shirah was issued a written reprimand for
knowingly giving falseinformation under oath during adepositionin an

unrelated case. (Def’'s. Ex. 13). The Defendant argues that this
information would have been useful in impeaching Shirah, the lead
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Investigator in Pace scase, at trial. Because the jury was never aerted
to Shirah’ sunreliability, confidence in the outcome of the Defendant’s
trial was undermined.

Approximately two monthsprior to Pace’ strial, Kim Skievaski of
the State Attorney’ sOfficewrotealetter to Sam Hall informing him that
Shirah gave false testimony at arecent deposition. (State’sEx. 2). At
the evidentiary hearing, both Hall and Etheridge testified that they were
aware of the contents of theletter. (EH at 398-399, 517). Further, Hall
tesifified that he was probably aware that Shirah had been reprimanded
prior to Pace' strial. (EH at 513, 514). Consequently, the Defendant has
failed to demonstrate that the State suppressed evidence of the Shirah
reprimand.

Assuming arguendo that the State did suppress the Shirah
reprimand, the Defendant has failed to establish that had counsel
presented this evidence that the outcome of the trial would have been
different. The reprimand itself involved a relatively minor factua
misrepresentation and pertained to the Tony Dupree case, a case
unrelated to the Pace investigation. At trial, Shirah was only [a]
peripheral witness and the purpose of her testimony wasto lay afactual
foundation to some of theevidence obtained intheinvestigation, such as
the shotgun and Pace’ sclothing (Trial Trans. 688-693). Thus, thevalue
of impeaching her testimony isquestionable. Also, Shirah’ sinvolvement
in the investigation was coordinated with other officers and the State’'s
case was not presented through her investigative reports but through
numerouswitnesses.* Asaresult, thedisclosure of the Shirah reprimand
would not have reasonably changed the outcome of thetrial.

*Pace has not presented any competent evidence that Shirah
mani pul ated evidenceor attempted to influencewitnessessheinterviewed
in the course of her investigation.

(7PCR 1187-88). Thisanalysisis factually supported by the record and the circuit

court followed the right rule of law. The State would add only that the issue of
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Shirah’ stestimony inthe Dupree casearoseinthefirst place because Shirah informed
on herself to the State Attorney (12PCR 2095). Especially giventhelimited scope of
her testimony in the Pace casg, it is possible that an attempted impeachment of an
officer who was conscientiousenoughtotell on herself about what might be perceived
asarelatively minor misstatement of fact in her Dupree deposition testimony would
have hurt Pace more than it helped him. That possibility supports trial counsel’s
choice not to attempt to impeach her testimony with information that, in all material
respects, trial counsel were fully aware of.

3. Conclusion: Pace has failed to demonstrate that any prosecutorial
nondisclosure is sufficiently material to warrant anew trial.

ISSUE IV

THE TRIAL COURT CORRECTLY CONCLUDED THAT PACE

HAS FAILED TO SHOW THAT TRIAL COUNSEL WERE

INEFFECTIVE FOR FAILING TO OBJECT TO PROSECUTORIAL

ARGUMENT ALLEGEDLY COMMENTING ON PACE'S RIGHT

TO REMAIN SILENT

In Claim X of hisfinal amended postconviction motion, Pace alleged that the
prosecutor impermissibly commented on Pace’ sright to remain silent (1SuppPCR 54-
57). Inthe final four sentences of this claim, Pace alleged that trial counsel were

ineffectivefor failing to object to thisargument (1SuppPCR 57). The Stateresponded

that any complaint about prosecutorial argument was procedurally barred because
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Pace could and should haveraised it at trial and on direct appeal, and his*“incidental
claim of ineffectiveness of counsel” was insufficient to avoid the procedural bar
(1SuppPCR 160). (The State al so contended that the argumentswere not improper.)

Thecircuit court granted an evidentiary hearing on, inter alia, thisclaim (4PCR
794). However, the Stateisunableto discern that Pace presented any evidenceonthis
clam other than Randall Etheridge’s testimony that if the prosecutor improperly
commented on Pace’ sright to remain silent, defense counsel was negligent if hedid
not seek amistrial. The State' s position remains that thisissueis not preserved for
review.

As Pace acknowledged in his 3.850 motion and in his brief on appeal, defense
counsel did not object to the comments about which Pace now complains. Nor was
this issue raised on direct appeal. The contemporaneous objection rule applies to

closing arguments. Pangburn v. State, 661 So.2d 1182, 1187 (Fla. 1995; Suggs V.

State, 644 So.2d 64, 68 (Fla. 1994); Wyaitt v. State, 641 So.2d 355, 359 (Fla. 1994);

Street v. State, 636 So.2d 1297, 1303 (Fla. 1994). Therefore, this clam is
procedurally barred because Pace could have and should haveraised thisissueat trial
and ondirect appeal. Pace’ sincidental claim of ineffective assistance of trial counsel
for failing to object to the comments at issue here is insufficient to avoid the

procedural bar. “Charges of ineffective assistance of counsel cannot be used to get
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around the rule that postconviction proceedings cannot be used as a second appeal .”

Lopez v. Singletary, 634 So.2d 1054, 1057 (Fla. 1993).

Furthermore, if themeritsof Pace’ sineffectivenessclaim areproperly reached,
the circuit court correctly determined that the comments at i ssue were not improper,
and, thus, trial counsel did not perform deficiently by failing to object (7PCR 1169-
70). The prosecutor properly wascommenting on the evidence and respondingto the
theory of innocence presented by the defense.

Floyd Covington disappeared the morning of November 4, 1988 (3TR 578).
Three days later, on November 7, Pace told his stepfather he thought he needed to
|eave--Pace believed something had happened to Floyd Covington. Pace explained:
Floyd Covington had carried him homethe morning of November 4; Pace had entered
the home; no one seemed to be home; as he cameto agun rack, he had observed that
his brother’ s gun was missing from the rack; someone had jumped him from behind
and choked him until he passed out; he had regained consciousness in some woods,
next to Floyd Covington’ scar; he had seen hisbrother’ sgun, picked it up and walked
to the car; there had been blood in the car; and Pace had | eft the scene, walking (5TR
852-54). However, when Pace had talked to hisfriend Kim Linburger the afternoon
of the day Floyd Covington disappeared, Pace had not mentioned Floyd Covington,

nor being injured; nor had he appeared to be injured in any way (5TR 922-23).
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Furthermore, the day after Floyd Covington had disappeared - two days before Pace
told his stepfather that he had been knocked out, abducted and | eft in the woods near
Floyd Covington’ s bloody cab - Pace had used the same gun supposedly stolen from
his home, and which Pace supposedly had recovered from the area of the victim’'s
bloody cab, to engageintarget practicewith Michael Green (4TR 698). Pace had not
mentioned Floyd Covington to either Michael Green nor the latter’s mother May
Green, nor complained about having been injured (4TR 703-04, 707, 717). Nor had
heidentified astain on his pants as having come from Floyd Covington’ s bloody taxi
during any abduction; instead he had claimed to May Green that it wassquirrel blood
(4TR 709-10). In fact, as later analysis showed, the stain on Pace’s trousers was
human blood of the same type as Floyd Covington's (4TR 787-88).
Duringtheinitial defense closing argument, defense counsel argued that Pace's
statement to his stepfather was areasonable theory of innocence which the State had
not disproved (5TR 957-60). The prosecutor responded to this defense argument,
inter alia, by noting that Pace sstory wasinconsi stent with hispreviousstatementsand
behavior, with his apparent lack of any injuries, and with his claim that the blood on
his pants was squirrel blood. Pace quotes two paragraphs from the prosecutor’s
argument in a manner that deprives them of their true context. Here's what the

prosecutor said:
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Now, ladies and gentlemen, consider amoment, the defendant’ s
story to Mr. Rich. Somebody chokes him and he loses consciousness
and wakes up. Unconscious. Next to the cab in Bagdad. And then
apparently he gets some beer from somewhere and drinksbeer. And he
left beer here and left two cans at May Green's. Does that sound like
somethingthat someonewould [do] if he hasbeen choked out and wakes
up beside a cab full of blood? Go drink some beer?

(5PCR 977).

Y ou also heard the testimony, ladies and gentlemen, of Michael
Green who indicated on the following morning of November 5 that he
cameupon thedefendant walking downWoodville Road. And hepicked
him up. And he mentioned to him about going squirrel hunting and that
iswhen hetold him about the shotgun; told him hewould take himto get
theshotgun. And the defendant told Michael Green and May Green that
shotgunwashis. And hedid not say that it washisbrother’s, said it was
his.

(5PCR 978).

Now ladies and gentlemen, also you will recall the testimony of
Michael Green and May Green who both indicated that they’ d know the
defendant along time and | think that Michael Green said that he had
known him all hislife.

The Defendant never makes one mention of Floyd Covington or
about thestory that hetold [Rich] to either May Greenor Michael Green.
And you recall their testimony about whether or not it appeared he had
been injured in any way or complained about being injured in any way.
Andyouwill alsorecall thetestimony of Kim Linburger whotoldyou on
that Friday afternoon at approximately 12:30 that she saw the defendant
and she described to you the clothes that he wore and the vest and pants
and shoes. And that he did not complain to her about any injury. That
certainly could not have been long after what had happened. He never
makes any mention of Floyd Covington. And according to her he did
not appear to be nervous or upset.
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(5TR 979-80).

Now, ladies and gentlemen, let’ s consider for amoment - before
wemove on - ladies and gentlemen, let’ sconsider the defendant’ s story
that he told Mr. Rich.

Mr. Rich comes home that day, the morning or afternoon of
Monday, November 7 - if yourecall, ladies and gentlemen, the calendar,
remember the 4" isthe day that Floyd Covington disappears. And you
heard Barbara Mack testify that’s the last time that she say him, heard
from him. Weknow that’ sthe sameday that thedefendant told Mr. Rich
he had Floyd Covington take him over to the house. We also know that
Is the same day that Phillip Brand saw the cab on Highway 87 south
going off the road south of Y ellow River Bridge.

Now, on November 5, Saturday morning, November 5, waswhen
Michael Green picked the defendant up, got the shotgun and went to May
Green's house. And now we are down to Monday, November 7.

And Mr. Rich testified that he was concerned about the fact that
Floyd Covington wasmissing and that Bruce Pacewas possibly missing.
Healso indicated that he came early that Monday afternoon and that the
defendant wasthere. What doesthe defendant tell him? “I think | need
toleave.” Andyou heard the defensetalk that oh, he stayed around and
hedidn’t go anywhere and went down to the sheriff’ soffice. First thing
hetellsMr. Rich, “I need to leave, something happened to Mr. Floyd.”
And then he tells Mr. Rich that yes, on that morning of November 4,
Floyd Covington gave him aride to the house. And he couldn’t get in
the front door so he goes in the back door and through the kitchen
window. He goesin the bedroom and noticed a shotgun missing on the
wall and somebody grabs him from behind and chokes him and he
passes out. Wakes up in Bagdad next to the taxicab, shotgun in the
taxicab, bloodinthetaxicab, takesthe shotgun and goeswalking to May
Green's.
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Ladies and gentlemen, that is their reasonable hypothesis of
innocence. That iswhat they would have you believe happened on that
morning of November 4.

Let’s consider that story that the defendant told Mr. Rich. We
know from the testimony of Mrs. Rich and Mr. Rich that when they got
home that Friday evening, November 4, nothing was knocked over,
nothing wastorn up, no sign of astruggle. And you must ask yourself
why, who would have been sitting there waiting fore the defendant to
walk in so he could choke him and then take him out and apparently
shoot Floyd Covington, take Floyd Covington out and dump him out
beyond Y ellow River Bridge and then take the defendant to Bagdad and
leave him laying next to the taxicab? Why didn’'t he kill Bruce Pace?
Why take him along? Why not leave him at the house? What was the
point, ladies and gentlemen? Use your common sense.

He never reported it, not to any law enforcement agency, not to
May Green, Michael Green, not to anyone else. He never tells anybody
that he was injured, never reports what happened to him or Floyd
Covington.

Y ou heard the testimony of thewitnessesregarding any injury or
any complaint of injury by the defendant either on the 4™ of November
or the 5™ of November. And, ladies and gentlemen, | submit to you that
If he was knocked out or choked out up here on Welcome Road and
then taken down Highway 87 wherethe body was dumped and then back
here to where the cab was found in Bagdad where he said that he woke
up, he would have had to have been unconscious for at least thirty
minutes. No visible injury, no complaint of injury.

If you were going to kill Floyd Covington why wouldn’t you kill
the defendant? And if you were trying to blame the death of Floyd
Covington on the defendant he certainly did alousy job. And why not
leave him in the cab out in front of Rich’s house. And that certainly
would bemoreincriminating than leaving him unconsciousnext to acab
back in the woods in Bagdad.
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And also, wasn't it convenient for him to have taken the cab back
to Bagdad so when the defendant woke up that he could get up and go
to May Green’s house that he knew was just a mile away.

(5TR 982-85).

The State isentitled to comment upon the evidence asit exists before thejury,

Whitev. State, 377 So.2d 1149, 1150 (Fla. 1979), and likewise may “fairly reply” to

aprior defense argument. State v. Mathis, 278 So.2d 280 (Fla. 1973). Here, asin

Barwick v. State, 660 So0.2d 685, 694 (Fla. 1995), the prosecutor’ sargument “did not

draw thejury’ s attention to [Pace’ ] failure to testify but merely directed the jury to
consider the evidence presented.” The fact that, before he was arrested, Pace had
attempted to provide his stepfather an explanation of innocence which was
Inconsi stent with hisprevious behavior and hispreviousstatementsto May Greenand
to Michael Green “shows not only guilty knowledge but aso the very real intent to
cover up thefact that . . . [Floyd Covington’s] death was the result of his criminal

agency.” Blair v. State, 406 So.2d 1103, 1106-07 (Fla. 1981). See also Reaser v.

State, 356 So0.2d 891 (Fla. 3rd DCA (1978) (not improper for prosecutor to comment
on fact that defendant had, prior to his arrest, failed to inform police of defense he
later asserted at tridl, i.e., that someone el se had committed the crime). Furthermore,
it isnot improper to comment on adefendant’ s silence when heisnot in custody, as

Miranda applies only to custodial statements. Cf., Nelson v. State, 748 So.2d 237
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(Fla. 1999) (out-of-court statements of third party admissible under adoptive
admission rationale where defendant failed to dispute same; adefendant’ ssilencein
the face of an accusation is admissible).

Because there is no merit to the basic complaint, trial counsel cannot have

performed deficiently for failing to have objected to theargument. Turner v. Dugger,

614 So.2d 1075 (Fla 1992); Melendez v. State, 612 So.2d 1366 (Fla. 1992).

Furthermore, evenif any portion of thisargument might have been objectionable, the
argument as a whole was properly directed to the evidence and to the defense that
Pace himself proffered. Thus, Pace hasfailed to carry hisburden under Strickland to

establish prejudice. The circuit court correctly denied relief on this clam.

ISSUE V

PACE’'S APPRENDI/RING ISSUE IS PROCEDURALLY BARRED
AND MERITLESS

Pace contends here that various of Florida s sentencing proceduresareinvalid

under Apprendi v. New Jersey, 530 U.S. 466 (2000) and Jonesv. United States, 526

U.S. 227 (1999). He notes (fn. 16) that the United States Supreme Court granted

certiorari inRing v. Arizonato review Arizona sjudge-sentencing proceduresin capital

cases. Since Pace filed his brief, the United States Supreme Court has issued a
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decisoninRing, 2002 WL 1357257 (U.S. June 24, 2002), holding that Arizona sdeath
penalty statute violates the Sixth Amendment right to ajury trial “to the extent that it
allowsasentencing judge, sitting without ajury, to find an aggravating circumstance
necessary for imposition of the death penalty.”

TheRingdecisionisvery narrow and limited in scope (2002 WL 1357257 at * 9,
n.4), and it has no impact on the sentence imposed in this case. For a number of
reasons, Pace is not entitled to any relief.

PROCEDURAL BAR

First of al, Pace schallengetothefacia validity of Florida scapital sentencing

schemeisprocedurally barred. Althoughthe Ringand A pprendi decisionsarerecent,
the statutory scheme and argument to present a claim that Florida' s death penalty
process violates the Sixth Amendment right to ajury trial has been available since
Pace’ s sentencing, but were never asserted as abasisfor relief at trial or eveninthe
circuit court postconviction proceedings. Instead, it isbeing raised for thefirst time
on this appeal (and in Pace's habeas petition filed concurrently with this appeal).
Because the issue was not raised below, it not been preserved for this appeal, and
there is no ruling by the court below to review.

Furthermore, contrary to Pace’'s argument, this claim would not have been

cognizableif it had been raised below for thefirst timein postconviction. ThisCourt
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has consistently and repeatedly stated that the postconviction proceedings do not
constitute a second appeal. Issues that were or could have been raised on direct

appeal or inprior collateral proceedingsmay not belitigated anew. See Teffeteller v.

Dugger, 734 So. 2d 1009, 1025 (Fla. 1999) (holding that habeas petition claimswere
procedurally barred because the claims were raised on direct appeal and rejected by

this Court or could have been raised on direct appeal ); Johnson v. Singletary, 695 So.

2d 263, 265 (Fla. 1996). Pacedid not offer thisclaim at trial or on direct appeal, and
he is barred from doing so for the first time on postconviction.

Not only isthis claim barred, but, in addition, the Ring decision is not subject
to retroactive application to Pace’ strial and sentencing under the principlesof Witt v.
State, 387 So. 2d 922, 929-30 (Fla. 1980).* Pursuant to Witt, Ringisonly entitled to
retroactive application if it is a decision of fundamental significance, which so
drastically altersthe underpinnings of King' sdeath sentencethat “obviousinjustice’
exists. New v. State, 807 So. 2d 52 (Fla. 2001). In determining whether thisstandard
has been met, this Court must consider threefactors: the purpose served by the new

case; the extent of reliance on the old law; and the effect on the administration of

15 Al t hough Pace’s argunent centers around the application of
Apprendi to this case, the nowdecided Ring case is the nore
appropriate focus of attention. Thus, the State’ s response wll
address that decision, rather than Apprendi.
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justice from retroactive application. Ferguson v. State, 789 So. 2d 306, 311 (Fla

2001). Application of these factors to Ring, which did not directly or indirectly
address Florida law, provides no basis for consideration of Ring in this case.’®
Ring does not present a case of fundamental significance. The fact that the
guestion accepted for review in Ring presented potential far-reachingimplicationsdoes
not mean that the ultimate opinion issued meets the Witt standard of fundamental

significance. Since, aswill be seen, Ring haslittle or noimpact on capital sentencing

® The United States Supreme Court recently held that an
Apprendi claimis not plain error. United States v. Cotton, 122
S.C. 1781 (May 20, 2002) (holding an indictnent’s failure to
include the quantity of drugs was an Apprendi error but it did
not seriously affect fairness, integrity, or public reputation
of judicial proceedings, and thus did not rise to level of plain

error). If an error is not plain error cognizable on direct
appeal, it is not of sufficient magnitude to be a candidate for
retroactive application in collateral proceedings. Uni t ed

States v. Sanders, 247 F.3d 139, 150-151 (4th Gr 2002)
(enphasizing that finding sonmething to be a structural error
woul d seem to be a necessary predicate for a new rule to apply
retroactively and therefore, concluding that Apprendi is not
retroactive). Every federal circuit that has addressed the
issue had found that Apprendi is not retroactive. See, e.d.,
McCoy v. United States, 266 F.3d 1245 (11th Cr. 2001). The one
state suprenme court that has addressed the retroactivity of

Apprendi has, |ikewise, determne that the decision is not
retroactive. Wiisler v. State, 36 P.3d 290 (Kan. 2001).

Moreover, the United States Suprenme Court has held that a
violation of the right to a jury trial is not retroactive.
DeStefano v. Whods, 392 U S. 631 (1968) (refusing to apply the
right to a jury ¢trial retroactively because there were no
serious doubts about the fairness or the reliability of the
factfinding process being done by the judge rather than the

jury).
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in Florida, it is not a case of fundamental significance. Clearly, Ring does not
demonstrate that any “obvious injustice” occurred on the facts of this case.

FLORIDA’S DEATH PENALTY STATUTE ISNOT UNCONSTITUTIONAL

Even if Pace's argument is considered, he has not demonstrated that he is
entitled to any relief. It is important to recognize that Ring does not require jury
sentencing in capital cases. The case does not involve the jury’s role in imposing
sentence, but only the requirement that the jury find a defendant death-eligible. See
Ring, at *18 (“What today’ s decision saysisthat the jury must find the existence of
thefact that an aggravating factor existed”) (Scalia, J., concurring). Thisisacritical
distinction. The Court studied Arizonalaw and concluded that, because additional
findingsby ajudgealonearerequiredin order for the death penalty to beimposed, the
“statutory maximum” for practical purposes is life, until such time as a judge has
found an aggravating circumstance to be present. In other words, under the Arizona
law examined in Ring, thejury playsno rolein “narrowing” the class of defendants
eligiblefor the death penalty upon conviction of first degreemurder. Thisconclusion
Is consistent with the Arizona Supreme Court’s description of state law, which
recogni zed the statutory maximum permitted by thejury’ sconviction aloneto belife.

SeeRing, at *8; Ring v. State, 25 P.3d 1139, 1150 (Ariz. 2001).
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Pace assertsthat this Court “erred” in previously stating that Apprendi did not

apply to capital sentencing procedures. See Mills v. Moore, 786 So. 2d 532 (Fla.),

cert. denied, 121 S. Ct. 1752 (2001). But Ring proves that this Court was correct --
infact, Apprendi isnot acase about sentencing, and moreimportantly, neither isRing.
This point ismade obviousby Pace’ sassertion (Initial Brief of Appellant at 94) that
aggravating circumstances are elements of the offense of capital murder rather than

traditional sentencing factors. Apprendi and Ring both involve the jury’s role in

convicting a defendant of a qualifying offense, subject to the death penalty.

A clear understanding of what Ring does and does not say is essential to
anayze any possible Ring implications to Florida' s capital sentencing procedures.
Notably, theRingdecisionleftintact al prior opinionsupholding the constitutionality

of Florida sdeath penalty scheme, including Spazianov. Florida, 468 U.S. 447 (1984),

and Hildwin v. Florida, 490 U.S. 638 (1989). It quotes Proffitt v. Florida, 428 U.S.

242, 252 (1976), acknowledging that (“[i]t has never [been] suggested that jury
sentencing is constitutionally required.”). Ring, at *9, n.4. In Florida, any death
sentence which was imposed following ajury recommendation of death necessarily
satisfies the Sixth Amendment as construed in Ring, because the jury necessarily
found beyond a reasonable doubt that at least one aggravating factor existed. Since

thefinding of an aggravating factor authorizestheimposition of adeath sentence, the
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requirement that a jury determine the conviction to have been a capital offense has
been fulfilled in any case in which the jury recommended a death sentence.
Eveninthewake of Ring, ajury only hasto make afinding of one aggravator
and then thejudge may maketheremaining findings. Ringislimitedtothefinding of
an aggravator, not any additional aggravators, nor mitigation, nor any weighing. Ring,
at *18(Scalia, J., concurring) (explaining that thefactfinding necessary for thejury to
make in a capital caseis limited to “an aggravating factor” and does not extend to
mitigation); Ring, at * 19 (Kennedy, J., concurring) (noting that it isthefinding of “an
aggravating circumstance’ that exposesthe defendant to agreater punishment thanthat
authorized by thejury’ sverdict). Constitutionally, to beeligiblefor thedeath penalty,
all the sentencer must find is one narrower, i.e., one aggravator, at either the guilt or

penalty phase. Tuilagpav. Cdifornia, 512 U.S. 967, 972 (1994) (observing “[t]o

render adefendant eligiblefor thedeath penalty inahomicide case, we haveindicated
that the trier of fact must convict the defendant of murder and find one ‘ aggravating
circumstance’ (oritsequivalent) at either theguilt or penalty phase.”). Onceajury has

found one aggravator, the Constitution is satisfied, the judge may do the rest.”

W know this is true because the Court in Apprendi held
and reaffirmed in R ng, that a prior violent felony aggravator
satisfied the Sixth Amendnent; therefore, no further jury
consideration is necessary once a qualifying aggravator is
f ound.
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Ring doesnot directly or indirectly preclude ajudgefrom serving intherole of
sentencer. There is no language in Ring which suggests that, once a defendant has
been convicted of a capital offense, ajudge may not hear evidence or make findings
in addition to any findings ajury may have made. Justice Scalia commented that,
“[t]hose Statesthat | eave the ultimatelife-or-death decision to thejudge may continue
to do s0.” Ring, at *18 (Scalia, J., concurring). The fact that Florida provides an
additional level of judicia considerationto enhancethereliability of the sentencebefore
a death sentence is imposed does not render our capital sentencing statute
unconstitutional. Paceunfairly criticizesstatelaw for requiring judicia participation
in capital sentencing, but does not identify how judicial findings after a jury

recommendation can interferewith theright toajury trial. Any suggestion that Ring

hasremoved thejudgefrom the sentencing processisnot well taken. Thejudicial role
in Florida alleviates Eighth Amendment concerns as well, and in fact provides
defendantswith another “ biteat theapple” in securing alife sentence; it al so enhances
appellate review and provides areasoned basis for a proportionality analysis.
The jury’s role in Florida' s sentencing process is also significant. Section
921.141, Florida Statutes, states:
(1) Separate proceedings on issue of
penalty.--Upon conviction or adjudication of guilt of a

defendant of a capital felony, the court shall conduct a
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separate sentencing proceeding to determine whether the
defendant should be sentenced to death or life
Imprisonment asauthorized by s. 775.082. Theproceeding
shall be conducted by thetrial judge beforethetrial jury as
soon as practicable. |If, through impossibility or inability,
the trial jury is unable to reconvene for a hearing on the
Issueof penalty, having determined the guilt of theaccused,
the trial judge may summon a special juror or jurors as
provided in chapter 913 to determine the issue of the
imposition of the penalty. If thetrial jury hasbeenwaived,
or if thedefendant pleaded guilty, the sentencing proceeding
shall be conducted before a jury impaneled for that
purpose, unless waived by the defendant. ...

(2) Advisory sentence by the jury.--After hearing
al the evidence, the jury shall deliberate and render an
advisory sentence to the court, based upon the following
matters:

(@) Whether sufficient aggravating circumstances
exist as enumerated in subsection (5);

(b) Whether sufficient mitigating circumstancesexist

which outweigh the aggravating circumstances found to
exist; and

(c) Based on these considerations, whether the
defendant should be sentenced to life imprisonment or
death.
This statute clearly secures and preserves significant jury participation in

narrowing the classof individualseligibleto be sentenced to death. Thejury’sroleis
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so vital to the sentencing process that the jury has been characterized as a “co-

sentencer” in Florida. Espinosav. Florida, 509 U.S. 1079 (1992).

To the extent that Pace claims the death penalty statute is unconstitutional for
failing to require juror unanimity, or the charging of the aggravating factorsin the
indictment, or special jury verdicts, Ring provides no support for hisclaims. These
Issues are expressly not addressed in Ring, and in the absence of any United States
Supreme Court ruling to the contrary, thereis no need to reconsider this Court’ swell

established rejection of these claims. Sweet v. Moore, 27 Fla. L. Weekly S585 (Fla.

June 13, 2002); Cox v. State, 27 Fla. L. Weekly S505, n.17 (Fla. May 23, 2002)
(noting that prior decisionson theseissuesneed not berevisited “unlessand until” the

United States Supreme Court recedes from Proffitt v. Florida, 428 U.S. 242 (1976)).

As this Court has recognized, “[t]he Supreme Court has specifically directed
lower courtsto ‘leav| €] to this Court the prerogative of overruling itsown decisions.’

Agostini v. Felton, 521 U.S. 203, 237, 117 S.Ct. 1997, 138 L.Ed.2d 391 (1997)

(quoting Rodriguez de Quijasv. Shearson/American Express, Inc., 490U.S. 477, 484,
109 S.Ct. 1917, 104 L.Ed.2d 526 (1989)).” Mills, 786 So. 2d at 537. The United
States Supreme Court has declined to disturb its prior decisions upholding the
constitutionality of Florida s capital sentencing process, and that result isdispositive

of Pace sclams.
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In addition, Ring affirms the distinction between “sentencing factors’ and
“elements’ of an offense recognized in prior case law. See Ring at *14; Harris v.

United States, 2002 WL 1357277 (U.S. June24, 2002). Pace’ sargument, suggesting

that the jury role in Florida' s capital sentencing process is insufficient, improperly
assumes the jury recommendation itself to be a jury vote as to the existence of
aggravating factors. However, thejury vote only representsthefina jury determination
asto appropriateness of the death sentence in the case, and does not dictate what the
jury found with regard to particular aggravating factors. When thejury recommends
death, it necessarily findsan aggravating factor to exist beyond areasonabl e doubt and
satisfiesthe Sixth Amendment asconstruedin Ring. To the extent that Ring suggests
that capital murder may have an additional “element” that must be found by ajury to
authorizetheimposition of thedeath penalty, that “ element” woul d bethe existence of
any aggravating factor, and would not bethe determination that the aggravating factors
outweighed any mitigating factors established. Pace asserts that the jury must
determine death to the appropriate sentence, but nothing in Ring supports Pace's
specul ation that the ultimate sentencing determination isan additiona “element” which

must be proven beyond a reasonabl e doulbt.
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The United States Supreme Court elaborated on Apprendi in Harrisv. United

States, which was released on the same day asRing. InHarris, the Court described

the holding in Apprendi in the following way:

Apprendi said that any fact extending the defendant’ s sentence beyond
the maximum authorized by the jury’s verdict would have been
considered an element of an aggravated crime -- and thusthe domain of
the jury -- by those who framed the Bill of Rights.

Harrisv. United States, 2002 WL 1357277 (U.S. June 24, 2002). Inlight of that plain

statement by the United States Supreme Court, which speaks volumes in the
interpretation of Ring, there is no basis for relief of any sort. Under this Court’s
precedents, death clearly wasthe maximum sentence which could beimposed on Pace
by virtue of his conviction for the offense of first degree murder, and that isthe end
of the inquiry.

Therefore, Ring has no effect on prior decisions upholding Florida s capital
sentencing scheme. ThisCourt hasprevioudly recognized that the statutory maximum
for first degree murder is death, and has repeatedly rejected claims similar to those
raised herein. Cox v. State, 27 Fla. L. Weekly S585 (Fla. May 23, 2002); Bottoson
v. State, 813 So. 2d 31, 36 (Fla. 2002), cert. denied, CaseNo. 01-8099 (U.S. June 28,

2002); Hertzv. State, 803 So. 2d 629, 648 (Fla. 2001), cert. denied, CaseNo. 01-9154

(U.S. June 28, 2002); Looney v. State, 803 So. 2d 656, 675 (Fla. 2001), cert. denied,
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Case No. 01-9932 (U.S. June 28, 2002); Brown v. Moore, 800 So. 2d 223, 224-225

(Fla. 2001); Mannv. Moore, 794 So. 2d 595, 599 (Fla. 2001), cert. denied, Case No.

01-7092 (U.S. June 28, 2002); Mills, 786 So. 2d at 536-38. Thisinterpretation of state

law demands respect, and offers a pivotal distinction between Florida and Arizona.

Ring, at*13; Mullaney v. Wilbur, 421 U.S. 684 (1975). However, shouldtherebeany
guestion about the correctness of thisconclusion, Floridajuriesroutinely “authorize”
the imposition of the death penalty by recommending that a death sentence be
Imposed, asin the instant case.

It should be noted that, on June 28, 2002, the United States Supreme Court

remanded four casesin light of Ring: Harrod v. Arizona, Case No. 01-6821; Pandelt

v. Arizona, Case No. 01-7743; Sansing V. Arizona, Case No. 01-7837; and Allen v.

United States, CaseNo. 01-7310. Significantly, however, the Courtdenied certiorari

in at least seven casesraising the“Ring” issue, includingsix Florida cases. Holladay

v. Alabama, Case No. 00-10728; Kingv. Florida, Case No. 01-7804 (under warrant);

Bottoson v. Florida, Case No. 01-8099 (under warrant); Mann v. Florida, Case No.

01-7092 (state habeas); Card v. Florida, Case No. 01-9152 (direct appeal); Hertz v.

Florida, Case No. 01-9154 (direct appeal); and Looney v. Florida, Case No. 01-9932

(direct appeal).  Obvioudly, if the Supreme Court had intended to apply Ring to
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Florida capital sentencing, it had every opportunity to do so. Thefact that it did not
speaks for itself.

Of course, Pace' s death sentence was also supported by aprior violent felony
conviction, which providesabasistoimpose asentence higher than authorized by the

jury without any additional jury findings. See Almendarez-Torrez v. United States, 523

U.S. 224 (1998), Apprendi v. New Jersey, 530 U.S. 466 (2000). There is no

constitutional violation because the prior conviction constitutes a finding by a jury
which thejudge may rely uponto impose an aggravated sentence. Inaddition, Pace’s
jury convicted him of robbery (necessarily finding theaggravating factor of duringthe
course of afelony); the Sixth Amendment is satisfied by thisjury finding asitisan
additional fact which authorize the judicially-imposed sentence.*®

For all of the reasons discussed in this response, the Ring decision does not

warrant the grant of relief in this case.

ISSUE VI

8 Ring is not such a cataclysnmic change in the |aw that any
Si xth Amendnent violation premsed on that decision nust be
deemed harnful. See Ring, at *16, n.7 (remanding case for
harm ess error analysis by state court); United States V.
Cotton, 122 S. C. 1781 (2002) (failure to recite amount of
drugs in indictnent was harnl ess due to overwhel m ng evidence).
On the facts of this case, no harnful error can be shown.
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PACE WAS NOT DENIED ACCESS TO PUBLIC RECORDS BY
ANY RULING OF THE CIRCUIT COURT

Pace contends here that the circuit court “erroneously denied” requests for
public recordsPacehad filed on December 28, 1998, seeKing recordsfrom the Santa
Rosa County Sheriff’s Department, the Milton Police Department, the Florida
Department of Law Enforcement, andtheFirst Judicia Circuit State Attorney’ sOffice.
Pace acknowledges that nothing in the postconviction record or the supplemental
postconviction record indicates that the trial court issued any kind of order denying
any of theserequests. However, Pace contendsthat hewasprevented from effectively
challenging hisconviction and sentence“ asaresult of not receiving additional public
records.” Initia Brief at 99.%°

The record demonstrates that Pace had ample opportunity to pursue public
records. The State will not detail the many demands that Pace has made over the
years, but thecircuit court’ s December 15, 1998 order summarizesthediligent effort
made by that court to make surethat all |egitimate public records demandswere met.

But that is not the issue Paceis attempting to raisein this Court. He makesno
complaint about any demands he lodged prior to the circuit court’s December 15,

1998 order. Instead, he is complaining in this Court for the first time that the state

19 Pace appears to be conceding here that none of his
post conviction clains are neritorious.
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agencies from whom Pace requested public records on December 28, 1998 - some
two weeks after the circuit court’s order - failed to furnish the requested records.
However, Pace does not refer us to any indication in the record that he ever filed a
motion to compel public records from these agencies, or that the circuit court ever
participated in any way inthe denial of any of these requested records. Moreover, he
acknowledges that these demands should have been, but were not, filed under
subsection (i) of Rule 3.852.

In short, Pacefiled public recordsrequestson December 28, 1998, which even
heacknowledgeswerenot properly filed, and then sought no relief from any court until
filinghisbrief inthisCourtin April of 2002. Hemade no complaint tothecircuit court
in the year and a half that elapsed between filing these demands and the evidentiary
hearing, and no complaint in the year that elapsed before the circuit court issued its
order denying relief on Pace' s postconviction motion. He did not even so much as
mention any outstanding public records demands at the evidentiary hearing, or in his
written argument following theevidentiary hearing, or in hismotionfor rehearing from
the final order denying relief.

In short, he hasfailed to preserve any claim; he hasfailed to invoke any ruling
from circuit court; and he had failed to obtain aruling on thisissue from the circuit

court.
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Anappeal isjust that - an appeal fromtheruling of thecourt below. Here, there

isno ruling by the court below, and nothing to appeal. See Armstrong v. State, 642

S0.2d 730 (Fla. 1994) (because trial judge “ apparently never issued aruling ..., this

issueisprocedurally barred"); Richardsonv. State, 437 So.2d 1091, 1094 (Fla. 1983)

(where judge did not rule on defendant’ s motion to strike, claim not preserved for

appeal); Frazier v. State, 107 So.2d 16 (Fla. 1958) (“no ruling having been secured by

the defendant,” there is nothing “properly before us for review™). Even if the
court had denied these belated and concededly improper requests, there would have
been no error. Pacefailed to raise any public recordsissue for two and a half years.
Through hisown actions, heeither waived or abandoned any claim that hewasdenied

public records after December of 1998. Viningv. State, No. SC99-67, slip opinion

at 31 (Fla. July 3, 2002)(“ Although Vining now contends that there are many public
records outstanding, he made no further complaint on the public recordsissue during
thefive-month span between the postconviction court’ s public records order and the
evidentiary hearing. Based onthisrecord, we concludethat the court afforded Vining
ample time and opportunity to pursue any public records claim. Through his own
actions, Vining either waived or abandoned any claim that he was denied public

records.”). See, also, Andersonyv. State, No. SC01-24, slipopinion at 8 (Fla. June 13,
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2002) (“based on the record in this case, we conclude that Anderson intentionally

abandoned the presentation of any Brady subclams’).

CONCLUSION

For all the foregoing reasons, the judgement of the court below should be
affirmed.
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