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PRELI M NARY STATEMENT

Thi s proceedi ng i nvol ves an appeal of the denial of
postconviction relief pursuant to Fla. R Cim P. 3.850 after a
l[imted evidentiary hearing. The follow ng synbols wll be used to

designate references to the record in this appeal:

"R __ " -- record on direct appeal to this Court;

"PGR __ " -- record on instant appeal to this Court;

"T __ " --Transcript of hearing of 3/21/01 ( Volunmes Xl and
X'l of the record of this appeal, being separately nunbered)

"Supp. PGR __ " -- supplenental record on appeal to this

Court,
Ref erences to ot her docunents and pleadings will be self-

expl anat ory.

REQUEST FOR ORAL ARGUNVENT

M. Arnmstrong has been sentenced to death. The resolution of
the issues involved in this action will therefore determ ne whether
he lives or dies. This Court has not hesitated to all ow oral
argunent in other capital cases in a simlar procedural posture. A
full opportunity to air the issues through oral argunent woul d be
nore than appropriate in this case, given the seriousness of the
clainms involved and the stakes at issue. M. Arnstrong, through

counsel, accordingly urges that the Court permt oral argunent.
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STATEMENT OF THE CASE

On March 7, 1990, an indictnent was handed down charging M.
Arnmstrong with one count of first-degree nmurder, one count of
attenpted first-degree nurder and one count of robbery (R 2061).
M. Arnstrong's jury trial on these charges comrenced on April 1
1991 and concl uded on June 20, 1991 (R 490, 2059). The jury found

M. Arnmstrong guilty on all counts and as to count one, recomrended



that he be sentenced to death. (R 1777, 1954). Gving the jury's
recommendati on great weight, the court followed the recomrendati on
and sentenced M. Arnstrong to death on count one. (R 2420) The
court also sentenced M. Arnstrong to life inprisonnment on counts two
and three. (R 2423, 2426)

M. Arnstrong unsuccessfully appeal ed his convictions and

sentences. Arnstrong v. State, 642 So. 2d 730 (Fla. 1994). M.

Arnstrong filed a Petition for Wit of Certiorari with the United
States Suprene Court, which was denied on April 24, 1995. Arnstrong
v. Florida, 115 S. . 1799 (1995).

M. Arnstrong filed a notion to vacate judgnments of convictions
and sentences pursuant to Fla. R Cim P. 3.850 on March 19,
1997. (PC-R 89-296) Following public records litigation, M.
Arnmstrong filed an anended notion on April 24, 2000. (PC- R 297-428).
Following a Huff hearing the |lower court entered an order granting a
l[imted evidentiary hearing on M. Arnstrong's clains of ineffective
assistance of trial counsel at the penalty phase and on his claim

pursuant to Johnson v. Mssissippi 108 S. C. 1981 (1988), but

summarily denied all his other clainms. (PCR 6432-658).

An evidentiary hearing was held before the | ower court on March
21-23, 2001. M. Arnstrong presented testinony of trial counsel,
Edward Mal avenda, four nental health experts, a Jamai can cul tural

expert, and nunerous famly nenbers and friends, denonstrating both



the deficient performance and the prejudice prongs required by

Strickland v. Washington to show i neffecti ve assi stance of counsel.

M. Arnmstrong also filed with the Court a copy of the order vacating
M. Arnmstrong's prior invalid Massachusetts conviction for indecent
assaul t.

The |l ower court entered an order denying post-conviction
relief. (PCR 777-805). M. Arnstrong then filed a tinmely notion
for rehearing (PCR 806-815) which was denied on July 24, 2001
(PCR 824). This appeal follows.

SUMVARY OF THE ARGUMENTS

1. The | ower court m sconstrued the |aw and m sunderstood the
facts in erroneously denying M. Arnstrong s postconviction notion
because trial counsel unreasonably failed to investigate and present
evidence of M. Arnstrong's childhood trauma, poverty, brain damage,
PTSD and other nental health issues which woul d have supported
statutory and non-statutory mtigation. M. Arnstrong’s counsel was
constitutionally deficient and ineffective. This evidence was not
rebutted by State w tnesses. Furthernore, the trial court’s finding
that M. Arnstrong's prior Massachusetts conviction was
unconstitutional entitles M. Arnstrong to a new penalty phase

pursuant to Johnson v. Mssissippi, 108 S. C. 1981 (1988). The

trial court’s findings of fact and conclusions of |law were legally

and factually incorrect.



2. M. Arnmstrong was erroneously denied a full and fair
evidentiary hearing on all clains relating to the guilt phase of his
capital trial. M. Arnstrong pleaded specific facts, including
clains of ineffective assistance of counsel, new y-di scovered
evi dence and Brady clains that were legally sufficient and were not
refuted by the record. The hearing court erred in sunmarily denyi ng
t hese cl ai ns.

3. M. Arnmstrong has been denied access to the files and
records in the possession of certain state agencies which pertain to
his case. The trial court erred by refusing to hear M. Arnstrong's
first nmotion to conpel production of public records.

4. M. Arnmstrong is innocent of first degree nurder and of
the death penalty. The sunmary denial of this clainms wthout a
cunul ative error analysis was error

5. The lower court erred in summarily denying M. Arnstrong’s
claimthat constitutional error occurred during the jury instructions
and trial counsel was ineffective for failing to object. These
errors include, including the magjority verdict instruction, the
burden-shifting instruction, and the automatic felony aggravating
ci rcunst ance.

6. The lower court erred in summarily denying M. Arnstrong’s
claimthat the State inproperly introduced non-statutory aggravating

circunstances to the jury.



7. The hearing court erred in failing to allow an evidentiary
hearing on the claimthat M. Arnstrong was absent fromcritical
stages of the trial.

8. M. Arnstrong' s convictions and sentences were illegally
inposed in violation of international |law. The hearing court erred
in failing to grant an evidentiary hearing on this issue.

9. Execution by lethal injection and el ectrocution
constitutes cruel and unusual punishnment.

10. The prohibition against M. Arnstrong’ s defense counsel
interviewng jurors is unconstitutional and fundanentally unfair.

11. M. Arnstrong is insane to be executed.

12. The hearing court’s failure to conduct a proper cumnul ative
error analysis and the court’s failure to consider the effects of
those errors on the jury deprived M. Arnstrong of due process and a

meani ngful review of his appellate postconviction issues.



ARGUMENT |

THE HEARI NG COURT ERRED | N FAI LI NG TO GRANT SENTENCI NG PHASE RELI EF
AFTER AN EVI DENTI ARY HEARI NG WHEN MR ARVMSTRONG S DEATH SENTENCE WAS
BASED ON AN UNCONSTI TUTI ONAL PRI OR CONVI CTI ON AND | NEFFECTI VE
ASSI STANCE OF COUNSEL.

The | ower court m sunderstood and msinterpreted the facts and
| aw evi dence presented at M. Arnstrong’ s evidentiary hearing. M.
Arnstrong established that he received ineffective assistance of
counsel in that his trial counsel failed to adequately investigate
and prepare mtigating evidence at penalty phase. The evidence al so
showed that M. Arnstrong was entitled to a resentenci ng because his

penalty phase jury weighed an invalid aggravating circunstance under

Johnson v. Mssissippi, 108 S. C. 1981 (1988). M. Armstrong

established by stipulation of counsel and current |egal authority
that his prior conviction in Massachusetts of indecent assault and
battery of a child under the age of 14 was overturned and rendered
unconstitutionally invalid. Contrary to the hearing court’s
findings, M. Arnstrong is entitled to a resentencing before a newy
enpanel ed jury.

A. The Johnson v. M ssissippi Caim

M. Arnmstrong was convicted of indecent assault and battery of
a child of 14 years, a felony, in Dorchester District Court, Boston,
Massachusetts, in 1985. At his nurder trial, M. Satz used this
prior conviction to support the aggravating circunstance of prior
violent felony (R 1931). The State presented the testinony of two

6



W tnesses to prove this aggravating factor, Rose Flynch, the victim
(R 1838-1857) and John C ough, assistant clerk magistrate for
Dorchester District Court in Massachusetts (R 1825-1837).

Ms. Flynch testified that M. Arnstrong took her to a park and
asked her to get in the driver’s seat. She said M. Arnstrong
reclined the seat and got on top of her (R 1842). She told himto
stop but he told her to be quiet and eventually got off her and took
a Kl eenex fromthe glove conpartnent to wipe “white stuff” fromhis
hands (R 1843).

Ms. Flynch then testified that M. Arnstrong drove her back to
hi s apartnent where his pregnant wife Angela was resting. M. Flynch
testified that while Angela was resting, M. Arnstrong pushed Ms.

Fl ynch down on the couch and got on top of her again (R 1845). He
told her not to screamthen |lifted up her night gown and put his
penis inside her (R 1845). Ms. Flynch testified that M.
Arnstrong laid there for a while then got up. She |ocked herself in
t he bathroom (R 1846). Ms. Flynch said she was a virgin and had
never had sex before (R 1847). She said she did not tell Angela
because Lance had told her it would hurt the baby (R 1847). This
testi nony was unrebutt ed.

During closing argunment, M. Satz argued to the jury that M.
Arnmstrong shoul d be put to death because of his prior violent felony

agai nst Rose Flynch (R 1932). The jury considered this argunent and



the testinony of both Massachusetts witnesses. There is no way of
knowi ng what weight the jury gave this testinony. The jury
recomended death by a vote of 9 to 3.

In sentencing M. Arnstrong to death, Judge Coker specifically
relied on Ms. Flynch's testinony in finding the prior violent felony
aggravator (R  2054).

The testinmony of Rose Flynch supports the all egation

of Indecent Assault and Battery upon a Child of Fourteen
Years.

* * *

At the bifurcated portion of the trial, the Court and
the jury heard from el even w t nesses.

The State called John O ough, Assistant Cerk
Magi strate of Boston, Massachusetts, regarding the fel ony
conviction of the Defendant in 1985 concerning an indecent
assault and battery of a fourteen-year old fenmal e, Rose
Fl ynch

Ms. Flynch also testified concerning the sexual
assault upon her by the Defendant.

Sentencing Order at page 5 (R 2433)

In early 1997, CCR took over representation of M. Arnstrong
after direct appeal and certiorari had been deni ed. During the
course of raising M. Arnstrong’ s post-conviction appeal, Linda
McDernott, Assistant CCR understood that the prior violent felony
aggravat or coul d be chall enged because it was used agai nst M.
Arnmstrong at his capital trial and assisted the prosecution in
obtaining a death sentence. Upon reviewing the information from
Massachusetts, it appeared that M. Arnstrong’s conviction violated

8



his constitutional rights.

Ms. McDernott contacted Susan Murphy an attorney in
Massachusetts and sought her assistance in challenging M.
Arnmstrong’ s convi ction.

On March 3, 1999, Judge M Zal eski in Boston, Massachusetts

overturned M. Arnstrong’ s conviction in Commonwealth v. Lancel ot

Arnmstrong, Case No. 53211 finding that:

The Court finds that defendant did not have a trial
or plea guilty nor was he infornmed of his right to a
trial, to confront his accusers and agai nst self-
incrimnation. Commonwealth failed to neet its burden
after defendant presented credi ble evidence to chall enge
the presunption of regularity (Commonwealth v. Lopez, 526
Mass. 657 (1998).

See, Stipulationl (T. 6)
Both parties to this case entered a stipulation on March 20,
2001 which was accepted by this Court that M. Arnstrong’ s prior

conviction in Commpnweal th of Massachusetts v. Lancel ot Arnstrong,

Case No. 53011 was found to be unconstitutionally invalid by Judge M
Zal i ski on March 3, 1991.

At M. Arnstrong's penalty phase, the jury was not only
presented with M. Arnstrong's Massachusetts conviction, but
bonmbarded with inflanmatory testi nony of the fourteen-year old
victim Counsel was ineffective for failing to object to this

testinony, and for failing to adequately chall enge the evidence



presented by the state.!? Because the jury was irretrievably tainted
by evidence of an invalid conviction, M. Arnstrong argued to the
hearing court that he was entitled to a new sentencing hearing.

The overturning of M. Armstrong's Massachusetts conviction
rendered M. Arnstrong's death sentence invalid, in violation of
state and federal due process which results in an infected and
unrel i abl e death sentence, and constitutes cruel and unusual

puni shment in violation of the Ei ghth Arendnent and Johnson v.

M ssissippi, 108 S. C. 1981 (1988).

At the evidentiary hearing, the State argued that the hearing
court should deny relief because M. Arnstrong did not exercise due
diligence in challenging his prior conviction, and that a harnl ess
error analysis could be applied to M. Arnstrong’s cl ai m because
there were two other prior violent felonies to support the
aggravating factor (PCR 1430). These two felonies were commtted
sinmul taneous with the first-degree nurder case. They were the
first-degree attenpted nurder of O ficer Sallustio and the robbery of
Kengeral Allen. The State also entered into evidence an arned

robbery conviction fromJune, 26, 1991, in which M. Arnstrong was

To the extent this claimwas not preserved by trial or
appel l ate counsel, M. Arnstrong received ineffective assistance.
M. Arnmstrong's capital conviction and sentence of death are the
resulting prejudice. Harris v. Duqgger, 874 F.2d 756 (11th G
1989). The jury did not receive adequate information about the case
due to counsel's failures.

10



sentenced after he was tried on the instant case. The State’'s

argunent is that if the judge granted a new sentenci ng because of the
invalid prior violent felony aggravator, the State could introduce
that conviction in support of the prior violent felony aggravator at
a resentencing (PCGR 54-57). The State argued that the inclusion
of an illegal Massachusetts conviction would be harnl ess.

The hearing court agreed and held in its findings of fact and
conclusions of law that it chose to take a “path that has not yet
been traveled” and find that the possibility that the State could
admt another prior violent felony nmade the constitutional error
harm ess. (PCR-790) Thus, the hearing court recognizing that the
| aw was contrary to his position, chose to ignore it because it
bel i eved absent the constitutional error M. Arnstrong would still be
sentenced to death

The | aw on unconstitutional aggravating factors is well -

settl ed. Johnson v. M ssissippi addresses both the diligence and

the harm ess error argunents. I n Johnson’s case, his 1963 New York
conviction was declared invalid and he filed a postconviction notion
in Mssissippi asking for a new sentencing proceeding. M. Johnson
did not challenge his New York conviction until 1982. The

M ssi ssi ppi prosecutors argued that a procedural bar should be
appl i ed because the conviction could have been chall enged earlier.

The United State Suprenme Court rejected that argunment stating :
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We cannot concl ude that the procedural bar relied on
by the M ssissippi Supreme Court in this case has been
consistently or regularly applied. Consequently, under
federal law, it is not an adequate and independent state
ground for affirmng petitioner’s conviction.

Johnson v. Mssissippi, 108 S. C. at 1988.

Florida courts have not regularly or consistently applied a

procedural bar in these circunstances. See, Rivera v. State, 629 So.

2d 105 (Fla. 1993); Preston v. State, 564 So. 2d 120 (Fla. 1990).

I n addressing the harm ess error issue, the United States
Suprene Court said:

First, the M ssissippi Supreme Court expressly refused to rely
on harm ess-error analysis in upholding petitioner’s sentence, 511
So. 2d at 1338. On the facts of this case, that refusal was plainly
justified. Second, and nore inportantly, the error here extended
beyond the nere invalidation of an aggravating circunstance supported
by evidence that was ot herwi se adm ssible. Here the jury was all owed
to consider evidence that has been revealed to be materially
i naccur at e.

Johnson v. Mssissippi, 108 S. C. at 1988.

Li kew se in Duest v. Singletary, 997 F. 2d 1336 (11th G

1993), the 11" Circuit twice visited the issue of whether a harmnl ess
error analysis could be applied in M. Duest’s case. The State in

Duest argued that absent the Johnson v. M ssissippi error M. Duest

woul d have still received the death penalty. The 11th Circuit
rejected that argunent tw ce; once under the harm ess error analysis

in Chapman v. California, 386 U S. 18 (1967) and once under the

harm ess error analysis under Brecht v. Abrahanson, 507 U S. 619
(1993). In rejecting this argunent, the 11" Circuit relied heavily
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on Kotteakos v. United States, 328 U.S. 750 (1946), it said:

As Justice Rutl edge explained in Kotteakos, the issue
is not were [the jurors] right in their judgment,
regardl ess of the error or its effect upon the verdict.
It is rather what effect the error had or reasonably may
have had upon the jury's decision. The crucial thing is
the inmpact of the thing done wong on the m nds of other
men [or wonen], not on one’s own, in the total setting..

[I]f one cannot say, with fair assurance, after
pondering all that happened w thout stripping the
erroneous action fromthe whole, that the judgnent was not
substantially swayed by the error, it is inpossible to
concl ude that substantial rights were not affected. The
inquiry can not be nerely whether there was enough to
support the result, apart fromthe phase affected by the
error. It is rather, even so, whether the error itself
had substantial influence. If so, or if one is left in
grave doubt, the conviction cannot stand.

Duest v. Singletary, 997 F. 2" at 1338-39 (enphasis supplied).

The central issue beconmes whether or not the error in M. Arnstrong’s
case is a “structural defect” or sinply trial error. Structural
defects are not subject to a harm ess error analysis. See, Arizona

v. Fulnminante, 499 U.S. 279 (1991). The 11th Circuit analyzed M.

Duest’s cl ai munder this standard and reversed the case. Therefore,
the lower court’s analysis in M. Arnstrong’s case is not only wong
but contrary to existing law. The | ower court should have assessed
the inpact of the illegal aggravator w thout considering what could

be presented at a resentencing. Cf. Rivera v. State, 629 So. 2d 105

(Fla. 1993); Preston v. State, 564 So. 2d 120 (Fl a. 1990). The

reason this “path has not been traveled” is because the courts have
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recogni zed that it cannot predict, assess or forecast the inpact of a
victims testinony on the jury.

Here, the court failed to consider the effect of Massachusetts
victimhad on the jury. In its order and at the evidentiary hearing,

the court cited Rogers v. State, 783 So. 2d. 980 (Fla. 2001) to

support its deviation fromthe aw. Rogers does not deal with an
invalid prior conviction. It addresses the consideration of
subsequent convictions in conducting a harm ess error analysis. This
Court hel d:
We cannot specul ate as to what evi dence woul d be

admtted in a subsequent penalty phase hearing. |nstead,

we nust determ ne whet her the erroneous adm ssion of the

m sdenmeanor conviction prejudi ced Rogers to such an extent

that he could not receive a fair trial.

Rogers v. State, supra.

Utimately, this Court concluded that there was no abuse of
di scretion in Rogers because the trial judge specifically instructed
the jury to disregard the testinony of the two State w tnesses who
referred to the invalid m sdeneanor conviction; the prosecution did
not refer to the wtnesses’ testinony during closing argunent; the
court did not instruct the jury on any aggravating circunstances
ot her than pecuniary gain and HAC, and the trial judge specifically
stated that he would not consider the evidence in weighing the
aggravating and mtigating circunstances. |d.

This is not true in M. Arnstrong’s case. First, the invalid
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prior conviction was a felony, not a m sdeneanor. Second, the jury
and judge considered the facts of the Massachusetts case in detail.
The judge specifically referred to Ms. Flynch’s testinony in his
sentencing order. The error cannot be harm ess under these

ci rcunst ances.

Further, the lower court's denial of relief is based upon
erroneous assunptions that (a) sone evidence of the subsequent
conviction would be admtted and wei ghed by the jury against all the
mtigation denonstrated by M. Arnstrong at his post conviction
evidentiary hearing; and (b) that the facts of the subsequent
conviction would weigh as heavily as those of the invalid

Massachusetts conviction. Under Johnson, Duest and Rivera, the

courts have never nmade those assunptions. Nor should the Court do it
Now.

At the evidentiary hearing, the State presented no evidence of
t he subsequent conviction other than a certified copy of the
conviction itself. It is inpossible to determ ne the weight that a
hypot hetical future jury m ght place on a certified copy of a robbery
convi cti on.

By contrast, at the penalty phase of M. Arnstrong's capital
trial, the State presented the victimof the Massachusetts crine
vividly explaining her ordeal. Ms. Flynch's testinony left the jury

with the inpression that M. Arnmstrong had not only conmtted a
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murder of a police officer during the course of a robbery, but that
he was a dangerous and violent child nolester This testinony was
unrebutted. The bald certified copy of the subsequent robbery
conviction pales in conparison with the testinony of a fourteen-year
ol d sexual battery victim

However, the |lower court suggested that a subsequent robbery
conviction could be just as damagi ng because "not only does the
subsequent conviction establish that the Defendant is a recidivist,
the conviction al so shows that the Defendant is a recidivist-robber
who conmtted his |ast arnmed robbery thirteen days before he nurdered
John Greeney during the course of another arned robbery.” (PCR 790
The inportant point that this Court has nmade in Duest is that no one
knows whi ch scenario the jury would consi der nore aggravating.

Just as the jury in Rvera did not know they were relying on
erroneous facts, the jury in Arnstrong did not know the conviction
was invalid. It is this ignorance of the facts that skews the
wei ghi ng process to such a degree that it becones a “structural
defect” for due process purposes.

Thi s skewed wei ghing process is further exacerbated by the
striking of an aggravating factor on direct appeal.

Moreover, at the time of the trial in this case ,

this issue was governed by Suarez v. State, 481 So. 2d

1201 (Fla. 1985) citations omtted, in which we determ ned

that the failure to instruct a jury on duplicative

aggravating factors is not reversible error when the trial
court does not give the factors double weight inits

16



sentencing order. Although the trial judge in this case
did give the factors double weight in his sentencing
order, we still find that the trial judge’ s inproper
doubling of two of the aggravating circunstances and
failure to give the limting instruction were harmnl ess
error beyond a reasonabl e doubt in light of the remaining
three valid aggravating circunstances and the negligible
mtigating evidence in this case.

Arnstrong v. State, 642 So. 2d 730, 738 (Fla. 1994) (enphasi s added).

M. Arnmstrong’s jury not only relied on the prejudicial facts
of invalid sexual battery, but also relied on another invalid
aggravating factor. M. Arnstrong’ s sentence rested on two

unconstitutional aggravating factors without any of the mtigation

t hat has been devel oped since the tine of trial.

The Ei ghth Amendnent error in this case is a “structural
defect” under the law. M. Arnstrong is entitled to a new sentencing
proceedi ng before a new jury.

B. | NEFFECTI VE ASSI STANCE OF TRI AL COUNSEL AT MR
ARVMSTRONG S PENALTY PHASE

[Alny error was harm ess beyond a reasonabl e
doubt, because, as indicated aboove, the three
valid aggravating circunstances in this case
strongly outwei gh the negligible non statutory
mtigating evidnece submtted by Arnstrong.

Arnstrong v. State, 642 So. 2d 730, 739 (Fla. 1994) (enphasi s added).

This Court denied M. Arnmstrong relief on direct appeal because his
attorney had presented "negligible" non-statutory mtigation at his

penalty phase. Now that it is known that the jury wei ghed two
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invalid aggravating factors, the failure of defense counsel to
di scover a wealth of mtigation becones even nore egregious.

The record of M. Arnstrong' s penalty phase reflects that no
statutory or non-statutory nental health mtiagtion was presented.
Counsel's failure to investigate and present this evidence, as well
as his fundanental ignorance of nental health mtigation was the
direct cause of M. Arnstrong' s death sentence. The |ower court
failed to understand the | aw or analyze the claimcunulatively with

t he Johnson v. M ssi ssippi error.

a. Defi ci ent Perfornmance.
Counsel in a capital case has a duty to conduct a "requisite,
diligent investigation” into his client's background for potenti al

mtigation evidence. WIlians v. Taylor, 120 S. C. 1495, 1524

(2000).2 See also id at 1515 ("trial counsel did not fulfill their

obligation to conduct a thorough investigation of the defendant's

background"); State v. Riechmann, 777 So. 2d 342 (Fla. 2000) ("an

attorney has a strict duty to conduct a reasonable investigation of a
def endant's background for possible mtigating evidence"). "It seens

apparent that there would be few cases, if any, where defense counse

°The Suprene Court granted relief to M. WIllians, the first
time the Court has granted relief on the basis of ineffective
assi stance of counsel as to the penalty phase of a capital case. As
denonstrated at the hearing and in this menorandum M. Arnstrong's
case i s even stronger than M. WIllians' and his entitlenment to
relief is clearly established under the WIllians decision.
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woul d be justified in failing to investigate and present a case for
the defendant in the penalty phase of a capital trial." |d.

At the evidentiary hearing, M. Arnstrong presented an
abundance of evidence that showed that counsel did not conduct the
requi site "thorough investigation" of M. Arnstrong's background.
Because of trial counsel's errors in devel oping a nental health and
famly history mtigation case, including his failure to investigate
and to provi de adequate background materials to the expert he
retained; his failure to call any nental health expert; and his
failure to present anything other than the nost superficial famly
hi story evidence; the jury did not know about significant mtigating
evidence. It is abundantly clear that trial counsel failed to
conduct the "requisite, diligent" investigation into M. Jones
background to unearth available and plentiful mtigation. WIIians,
120 S.Ct. at 1524. Despite having an investigator at his disposal,
substantial avenues of investigation were not pursued by trial
counsel . Trial counsel, Edward Ml avenda, testified that he relied
exclusively on M. Arnstrong's nother, Dorrett English to find famly
menbers fromwhomto develop a mtigation case based on M.
Arnmstrong' s social history.

[ by Ms. Backhus] Who did you rely on to
gi ve you witnesses or people to talk to
regarding M. Arnstrong' s background?

[A'] M. Arnstrong hinself, and his nother.
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[Q] Was M. Arnstrong's nother forthcom ng
with information that you asked her for?

[A'] Again, all | can say is that she provided
me with information. Wether or not she gave
me _a hundred percent of it, | cannot tell you.

(T.31.)(enphasi s added).

However, M. Mal avenda did not ask or discover that Ms.
Arnmstrong was absent during nost of M. Arnstrong’ s childhood in
Ki ngston working as a nurse to send noney to the famly During her
ext ended absences, M. Arnstrong was left in the care of other famly
caretakers. See PCR 1304.

Ms. English was not present when these incidents occurred and
she was not a reliable source upon which to base an entire mtigation
i nvestigation. Trial counsel should have been aware of the identities
of nunerous people in M. Arnstrong' s background yet w thout tactic
or strategy these people were never contact ed.

For exanple, M. Arnmstrong's aunt, Panela Weir Mtchell, who
was one of M. Arnstrong's primary caretakers was available in North
Mam at the time of trial, and woul d have been willing to testify
about the conditions experienced by M. Arnstrong during his early
chil dhood. See PCR 1315. M. Arnstrong' s brother, Harlo Mayne was
in Boston, available and willing to testify, but was never
interviewed by M. Ml avenda. See PCR 1349. Oher witnesses with
pertinent information, including Alton Beech and Errol Dowran were
not approached by M. Ml avenda. Furthernore, the w tnesses who were
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presented were only given the sketchiest of preparation and not told
what constituted mtigating information. Marcel Foster, M.
Arnmstrong' s youngest brother testified that:

| don't recall the preparation. He nmet wth nme
in the hallway for about five m nutes

[Q] What did he say to you about the
testi mony?

[A.] Basically how he was. How we grew up.
Very brief. Nothing in depth

(PCR 1369).

One of the crucial areas of investigation in M. Arnstrong's
case was that relating to M. Arnstrong' s background in Janai ca.
Trial counsel testified that it had never been his intention to go to
Janmaica to interview famly w tnesses there.® However, in M.
Mal avenda’ s request for an investigator and funds for investigation,
he was granted funds to travel to Jammica See Exhibit F, T. 24.
Therefore, the record belies defense counsel’s testinony.

Certainly if the attorney discussed in the WIllians case was
deficient for failing to return the phone call of a certified public
accountant who could have testified that M. WIllianms was thriving in

prison and was proud of a carpentry degree he had earned in prison,

8 This omssion clearly did not anbunt to a strategy deci sion.
Hilliard Ml dof, an attorney who was experienced in the field of
capital defense in Broward County at the tine of M. Arnstrong's
trial testified that in order to develop mtigation, community
st andards nmandate investigating attorneys to "travel to the ends of
the earth". See PCR 1165.
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Wllians, 120 S.C. at 1514, M. Ml avenda's failure to undertake
even a rudinmentary investigation into M. Arnstrong's background is

unr easonabl e attorney performance. See also Phillips v. State, 608

So. 2d 778, 782 (Fla. 1992); Torres-Arboleda v. Dugger, 636 So. 2d

1321, 1326 (Fla. 1994).

At the evidentiary hearing, collateral counsel presented
evidence of M. Arnstrong's early life in Janmaica that trial counsel
failed to discover. M. Arnstrong's early health problens, poverty,
abuse and neglect not only constituted valuable mtigation in its own
right, but also is vital background information that should have been
presented to mental health experts to assist in their evaluation of
M. Arnstrong.

Dorrett English testified at M. Arnstrong' s penalty phase that
he suffered froma cranial hematoma and had a difficult birth. R
1913. Ironically, trial counsel failed to know the true significance
of these early ailnments or present themto the jury. Dr. Thomas Hyde,
a behavioral neurologist testified at the evidentiary hearing:

.1 was able to spend sone tine on the
tel ephone with [M. Arnmstrong's] nother
specifically looking into issues of early
devel opnent, birth, prenatal health care, and
the issues of seizures in childhood. There
were several inportant el enments that cane out
of these discussions.
He was born to a 16-year-old nother. That
makes it a high risk pregnancy. She had
l[imted prenatal care. There nmay have been

sone elements of malnutrition while she was
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pregnant. She did have sone prenatal care.

She devel oped pre-eclanpsia in the | ast
trimester, which was treated, as is often the
case in developing countries, with diet and bed
rest. This frequently is a conplicating factor
i n pregnanci es.

He was born in hospital with a normal body

wei ght, but he had meconium staining at birth
which his nother related to nme, which neans the
baby is stained with fecal material during the
delivery. It's a sign of fetal distress.

Oten tines, infants who have fetal distress
suffer fromsone formof anoxic brain injury.
They were kept in the hospital for two weeks
after birth, which is unusual, in ny experience
i n devel oping countries which suggests there
was sone degree of nedical problens wth Lance
after birth. He had a hematoma on his head at
the time of birth, which may have been rel at ed
to brain trauma at the tinme of delivery.

(T. 181).

After his difficult birth, M. Arnstrong had severe health
probl ens as descri bed by several famly nenbers. Panela Weir
Mtchell, his maternal aunt and frequent caretaker described them

..he used to have fits, his nose used to bl eed.
He used to cry from headaches and stuff |ike

t hat .

[ by Ms. Backhus] About how ol d was he when
t hese things woul d happen?

[A] Different stages of his life. He would
cry for headaches.

[Q] Fromthe tinme he was a small chil d?
[A.] Yeah.
[Q] O nore |ike a teenager?
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[A'] Wien he--before he could talk, he used to
bang his head on the place. But then, after he
get big, we discovered maybe he was having
headaches and he couldn't tell us that.

[Q] Okay. You said before that he had fits,
could you describe what that is to ne?

[A'] Hs eyes would roll over and he was on the
floor and shaki ng.

(PCR 1305) (enphasi s added).
Furt her evidence of M. Arnstrong's early seizure di sorder was

presented through Harl o Mayne, his younger brother.

...he used to black out. | don't know what was

wong with himat the tine, but he used to if

he was sitting in a chair, he would black right

out and his head woul d go back and he was not

respondi ng to anybody.

[ by Ms. Day] So, if you talked to him he
woul d not answer?

[A.] Yes.
[Q] He would just be out of it?
[A'] Right.

[Q] What happened when he cane around, did he
remenber what was goi ng on?

[A'] Not quite, no.

* k%

[Q] Okay. D d you ever see himfall over or
bl ack out?

[A-] Yeah.

[Q] And I'mgoing to ask youto describetothe
court what he woul d do when he woul d fall over or
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bl ack out?

[A'] He_ would shake. He would shake ki nd of
uncontrol | ably.

[Q] Uncontrollabl e shaking?

[A'] Hs entire body woul d shake.

PCR1333- 34( enphasi s added) . *

| nexpl i cably, no evidence of M. Arnstrong's sei zure di sorder was
presented at M. Arnstrong's penalty phase. This was clearly not a
strategy decision since M. Ml avenda had admtted that he would
"probably present” evi dence of a sei zure di sorder. See. T. 36, 3/21/0.

Trial counsel alsofailedto conduct an i ndependent i nvestigation
with fam |y menbers who had known and cared for M. Arnstrong as a
child. M. Ml avenda failed to di scover that M. Arnstrong' s not her
was away from honme at nursing school and | ater working during the
salient times of M. Arnmstrong's childhood. M. Ml avenda did not
i nterviewany of the people who had been directly i nvolved in taking
care of M. Arnstrong during his chil dhood. Panela Wir Mtchell, M.
Arnstrong' s maternal aunt, her nother, M. Arnstrong' s grandnot her, and

Nevel | e Foster, M. Arnstrong' s stepfather were the primary caret akers:

4 M. Arnmstrong’s seizure disorder was corroborated by
affidavits and vi deotaped sworn statenents of M. Arnstrong' s aunt,
Mentry Weir, M. Arnstrong' s older brother, Danny MIller and his step-
grandnot her, Menda Golding. Ms. Weir, M. MIller and Ms. Golding are
Janmai can citizens and despite due diligence on the part of counsel
for M. Arnstrong, they were denied visas to enter the USA to testify
at M. Arnmstrong's evidentiary hearing.
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[by Ms. Backhus]...did you live with him
constantly during the tine he was small or off

and on?
[by Ms. Weir Mtchell] | was there for a
period of tinme. Then | left and | came back.

[ Q] Do yourenenber howl ong t hose peri ods were?
[ A.] When he was born, | was around ten and | was
there until | was around 13. Then | | eave and
canme back around 15.

(PCR. 1306).
M. Arnmstrong's early |ife was marked by extrene poverty, yet,
unreasonably, M. Mal avenda failed toinvestigate and present evi dence
of the true extent of M. Arnstrong's deprivation while a child in
Jamai ca. As M. Arnstrong's brother Harl o Mayne, testifiedthe house
had no runni ng wat er and t he wi ndows of t he house wer e usual | y boar ded
upw thzinc. Water woul d have to be col | ected froma st andpi pe by t he
children of the household who bal anced the full jars on their heads:
[by M. Mayne] Well, we get the water froma
st andpi pe in the backyard, W go to where the
st andpi pe i s.
[ by Ms. Day] Wiere is the pipe, on the street?
[A'] There is one on the street, and one in the
back of the yard. The one in the back of the
yard soneti nes doesn't work, so you gotothe one
the street and get the water and it put inajar
and keep themin the yard.

(PCR. 1327).

The house provi ded i nadequat e shel ter fromfrequent rai nstorns.

Marcel Foster testified that:
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[It was] aflat roof with gal vani zed sheets t hat
you can hear every rain drop falling on the
house. It becones very hot during the day. And
it's not uncomon to enter the house and see a
bucket or pot in any of the living areas
col l ecting water because the roof would | eak.

(PCR. 1362).

Food was i n short supply. As M. Mayne testified, the fam |y was
largely reliant onthe breadfruit andfruit trees inthe backyard and
fish fromthe river behind the house. (PCR 1332) Cooking was done
over a coal stove, or sonetines, a wood fire outside the house.
Cooki ng utensils were scarce and Panel a Weir Mtchell testifiedthey
were not used on the wood fire:

We have pots, but sonetines if you cook on the
wood stove, we would have tins we cook in

sonetinmes so that the pots don't get bl ack
(PCR. 1313).

One of the nore telling features of M. Arnstrong' s early
devel opnment was his "Pica." Psychiatrist Dr. R chard Dudl ey expl ai ned:

[Picais] an eating disorder seen nost often -
first seen in children. And it essentially
i nvol ves the eating of non-nutritious foods. |
don't nean junk food. | meanthings that have no
nutritive value. Inhis case, |ead paint, dirt,
chi cken excrenent, and paint, non nutritious
products. Like |l said, thisis usually seenin
children. 1t's commonly seen in children who
have been abused or neglected in sone way.

(PCR 1267) (enphasi s added).
Panel a Weir Mtchell testified that:

[ Lance] usedto eat dirt, and the marl|l soneti nes.
| catch himw th the paint of the house, |ike
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eating it when he was a baby.

[ by Ms. Backhus] What is marl ?

[A'] The marl is a white dirt.

[Q] Like a rock?

[A.] Yeah. W used to live near a marl pit.
(PCR 1311). As explainedby Dr. Dudley, Picais not nerely a sign of
mal nutrition, but:

...nmore of a psychol ogical thing, although in
children who have been neglected they are
mal nouri shed as well as neglected. It's not
necessarily thedriving force. The drivingforce
i s usual ly psychol ogical in nature. O course,
there's concerns of kind of a secondary soci al
probl emw th Pi ca, dependi ng on what the children
are eating.

For exanmple, the ingestion of |ead paint, the
concernis of leadtoxicity. Wth the ingestion
of dirt, the questionis whether you'll contract
ot her sorts of difficulties dependi ng on where
the dirt's fromand what's in it.

(PCR 1268) (enphasi s added).

Again, trial counsel failed to present evidence of chil dhood
poverty that was not a reasonable strategy. M. Ml avenda stated
several tinmes during his testinony that his strategy was to "hunmani ze"
M. Arnstrong. However, he presented nothingtothe jury to make his
client appear human. The presentati on of evi dence of chil dhood poverty
and negl ect, particularlyinathirdworldcountry outsidethe United
St ates, woul d appear to be "humani zing, " but trial counsel failedto
present it.
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At M. Arnstrong's penalty phase, passing reference was nmade to
two traumatic incidents in M. Arnstrong's life - that he [ ost two
fingers in a sugar cane cutting incident, and that he was stabbed by
his brother, Harlo (R 1914) No one in the jury panel knew the
ci rcunstances or the inpact that these events had on Lance Arnmstrong.

At the evidentiary hearing, Harl o Mayne descri bed t he true ext ent
of accidental anputation. He said Lance bl ed profusely, and that he
was kept in the hospital for five nonths afterwards. See PCR 1343.
Lance was ashaned of his deforned hand and woul d hide it to avoid the
stares and taunts of the other children PCR 1343

Even nore significantly, M. Mal avenda failed to investigate or
present evidence of Lance’s physical abuse at the hands of his
st epfat her, his aunt and hi s school teachers. Mich of the beating t hat
was i nflicted because Lance coul d not performhis school work due to
his | earning disability. But no one recognized his disability andit
was not appreciatedinthe community. Panela Wir Mtchell testified:

He was going to school wouldn't conme hone with
any school work or anyt hi ng nuch, and he coul dn't
read.

[ by Ms. Backhus] And when you said he had
difficulty reading; did you understand why, at
thetinme, it woul d be that ot her peopl e sai d t hat

he woul dn't read and he was sl ow?

[A'] Yes, at the tine | thought he was | azy and
he woul dn't do the work.

[Q] Okay.
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[A.} Sonetines | woul d beat hi mto do his school
wor k.

(PCR 1306) (enphasis added).

Ms. Mtchell's testinony was supported by Harl o Mayne who frequently
w tnessed M. Arnstrong being beaten by his stepfather, Nevelle
Foster, as well as by Panel a Wir Mtchell. He described the neans of
adm ni stering the beatings:

...Mstly astick. They used a belt, but nostly
a stick.

[ by Ms. Day] Where did the stick come fronf

[A'] They get it off atree called a guavatree,
t he sanme guava you have to nake | ans.

* k%

[by M. Mayne] | sawit. Wen you get hit with
the stick, that's what happens, you get brui sed.

[Q] Did it ever cause the cuts to bleed?

[A.] Yes.

[Q] How did Lance react to this, do you
remenber ?

[A'] Wll, he was always a nervous Kkid. He
didn't like getting beaten and beaten all the
tine.

(PCR. 1337-38) (enphasi s added).

Much of the househol d vi ol ence was neted out by M. Arnstrong's
stepfather, Nevell e Foster. Panela Wir Mtchell testifiedthat the
brunt of the beatings were borne by the ol der boys, Danny and Lance.
Nevel |l e woul d beat themwith "a stick froma guava tree, a piece of
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light wre, shoes, anything, a belt" , and that he favored "alittle
belt fromhis waist, fromhis pants, waist pants."(PCR 1309)

Nevel | e Foster was al so a heavy binge drinker. As Panela Wir
Mtchell testified:

Nevel | e? Well he used to dri nk soneti mes when he woul d cone
in and he woul d be very upset over not hing.

[ by Ms. Backhus] Uh- huh.

[A'] And sonetines he would tear apart the house, tear
apart, just carrying on.

(PCR. 1307).
Nevel | e' s bi nge dri nki ng was graphi cal |l y descri bed by M. Arnstrong's
youngest brother, Marcel Foster:
Hi s routing woul d be on Fridays after work, which he woul d
stop at the bank, and stop at the bar, and get hone and
throw up and fall asleep in the seat.

[ by Ms. Day] What woul d he be Ii ke when he got hone?

[A'] He was stunbling, knocking over furniture.

* k%

[Q] Where would he throw up?

[A'] Anywhere, the living room the bedroom the porch.

* k%

[ by M. Foster] W woul d | eave the house.

[Q] Wiy was that?

[A'] No-one wanted to snell it or clean it.

(PCR 1361) (enphasi s added).
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I n addi ti on to bei ng beat en at hone, Lance al so was hum | i at ed and
beaten at school for failing to understand his | essons. Harl o Mayne
testified that, despite the fact that he (M. Mayne) was two years
younger than Lance, and his own reading ability was "Not very good
ei ther" (PCR 1335), he woul d hel p Lance with his homework i n order to
trytoforestall theinevitabl e beating at school. He testifiedthat

t he teachers woul d use a belt at tines, but alsoastick. (PCR 1336).

The system c use of corporal punishnent i n Jamai can school s was
confirmed by Dr. Laurie Gunst, an expert in Twentieth Century Janmai can
hi story and culture who testified that:

...the Jamai can school systemis very brutal.

Children who have learning disabilities are
cal |l ed "dunces"®and nade to sit inthe corner and
usual Iy puni shed very very harshly and beat en.
Corporal punishnent is a way of life in the
Jamai can school system

[ by Ms. Day] And what sort of - how i s corporal
puni shnment adm ni stered in the Jamai can school
syst enf

[ A-] By being beaten often, and it involves the
hands. They al so invol ve a student taking his
pants down and i s beaten that way. But beati ngs
are adm nistered with straps, rulers. Also, in
sone cases, a Cat o Nine Tails.

5This cruel teasing was al so noted by Harl o Mayne who noted that
Lance was called "dumy"”, "duncebat" and "brain dead" by other
children, especially his older brother Danny Ml er.
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(PCR  1401).

Dr. Qunst described M. Arnstrong' s school experiences as "pretty
much I i ke torture” (PCR 1400) because of the hum |i ati on and physi cal
abuse he endured there. This evidencerelatingtothe cultural void
bet ween Aneri can and Jamai can attitudes towards | earning disabilities
was readily available at the time of M. Arnmstrong’s trial. Even
t hough M. Mal avenda i nt ended t o "humani ze" M. Arnstrong, he coul d not

because he di d not knowthe “human” aspects of hisown client’s life.

Per haps t he nost perverse part of Lance Arnstrong' s early life was
t he necessity of retrieving dead bodi es of drowning victinms fromthe
Mart ha Brae river behind the fam |y house. Harl o Mayne testified that
"a lot of people drowned in the river"(PCR 1339), and that:

Lance was forced to go find [the victins]
because once they went in the river, the fast
flow ng current would take themat least amle
downstream So you got the people, the peoplein
t he communi ty woul d grab a certai n anount of the
peopl e who can swi m good and go and find the
dr owni ng person.

* k%

..the person would swell up. Their appearance
woul d change because they are saturated with
wat er. The skin woul d start peeling as aresult
of being under water for sone tine.

Usual |y they don't get fine (sic) the sane day.
It's two days later. So nost of the tine they
swell, so big that they float fromthe bottom
where they was at, to the top. By that tine
t hey' re deconposi ng.
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[Q] They snell bad?

[A'] They snell bad and the skinis peeling, the
flesh is peeling.

(PCR 1340) (enphasis added). Marcel Foster also corroborated the
trauma of having to retrieve dead bodies fromthe river (PCR 1315).
Once again, trial counsel reliedonly upon Ms. Arnstrong who was
nei ther cognizant of this detail of M. Arnstrong's chil dhood
experience or knew it was helpful information for presenting
mtigation. Had counsel taken the trip to Jamaica that had been
approved for investigation, he woul d have di scovered the weal th of
mtigation available. Now, the Court nust "consider[] the different
course that thetrial woul d probably have t aken had counsel actedin an

obj ectively reasonabl e manner." Coss v. Lackawanna County District

Attorney, 204 F. 3d 453, 464 (3d Cir. 2000). See also Blanco v.
Singletary, 943 F. 2d 1477, 1501 (1ith Cr. 1991) ("[c]ounsel
essentially acquiesced in Blanco' s defeatismw thout know ng what
evi dence Bl anco was foregoing. Counsel therefore could not have
advi sed Bl anco ful |l y as to t he consequences of his choi ce not to put on

[a defense]"); Rose v. State, 675 So. 2d 567, 572-73 (Fla. 1996)

(counsel rendered deficient performancein capital case when he "chose
to present this theory [of defense] even t hough he thought it was far-
fetched at thetinme. Wthout ever investigating his options, counsel

| at ched ont o a strategy whi ch even he believedtobeill-conceived").
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Contrary to M. Mlavenda's belief, it was not M. English's
responsibility todevelopacaseinmtigation, it wastrial counsel’s
duty.

Even if M. Ml avenda chose not to go to Jamai ca, he coul d have
i nvestigated and di scovered the information on the effects of the
social and political conditions in Jamaica during M. Arnstrong's

chi | dhood and adol escence. See Mak v. Bl odgett, 754 F. Supp. 1490

(9th CGr. 1991) (Trial counsel's penalty phase perfornmance was
deficient where counsel failedto present inmtigationthetestinony
of a cultural anthropol ogi st concerning defendant's assim |l ation
difficulties, which could have hel ped to explain both defendant's
i nvol venent in crinme and apparent | ack of enotionat trial.) Seealso

Mak v. Bl odgett, 970 F. 2d 614 (9th G r. 1992). In M. Arnstrong's case,

no evi dence of the political turbul ence and randomstreet viol ence he
experienced in Jamai ca was presented to his sentencing jury. As Dr.
GQunst testified at the evidentiary hearing:

It's hard for any Arericanto believeit because
it was so violent, but nost of this violencefell
on the heads of the Janmi can poor.

* k%
What eventual | y happened, t he Jamai can politicals
frombot h parti es cenented t he power of Janaica's
crimnality, which was quite strong and grow ng

because of the illegal drug trade in Janaica,
produced by narijuana.

* k%
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Very simlar to American Mafia, but nore
w despread and with a deadlier effect.

* k%

And this situationgot socritical throughout the

1970's that, as | said before, Janmica was
essentially in a state of civil war between t he
parties.

* k%

The police got rooked i n because they were very
easily pol ari zed bet ween one party and anot her,
dependi ng onthe areathey were workingin. They
becane a force to be trenendously f eared and not
trusted on the i sl and, especially by the poor

* k%

There was huge firepower in Janaica. |It's m nd
bogaling. This all exploded in 1980, when with
backi ng by both | eft and ri ght, here and abr oad,
Jamai ca had a bl ood bat h of a nati onal el ecti on,
in which al nost a thousand people died whichis
a | arge nunber when you think that you have an
island of two mllion people and one thousand
deaths in a political warfare.

(PCR 1403)) (enphasi s added).

Harl o Mayne testified that M. Arnstrong had experienced the
political turnoil | eading up to the 1980 el ection. He described the
random vi ol ence of uprising in Falnmouth in 1977 in which:

Peopl e were turning over vehicles. People
were shooting at people and all Kkinds of stuff.

[Q] So you knowif Lance wi t nessed any of this?

[A'] He was there. | sawit, so he had to have
seen it.
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[Q] Were many peopl e shot in Fal nouth?

[A'] Yeah. Sone people got shot. | don't know
who was doi ng t he shooting. At one point | know
that the police was doing the shooting at the
Jamai ca Defense Force. Doing the shooting to
create a curfew.

* k%

Political violence. It was violent riots.
Peopl e were getting kill ed, people are gqoing to
be afraid.

(PCR. 1344- 45) (enphasi s added).
Panmel a Vir Mtchell al soindicated howthe viol ence af f ect ed everyone.
"[Y]ou couldn't wear certain colors or sonebody woul d beat you for
wearing certain colors.” (PCR 1314)

During the 1980 el ection, Lance Arnstrong becane personally
i nvol ved by being coerced into guarding a ballot box. Harlo Mayne
sai d:

| remenber specifically onetine he hadto guard
a ball ot box.

* k%

They gave him a gun and told himto quard a
bal | ot box.

* k%

...1t was sone people fromFalnmouth's P.N. P
peopl e, you know who get a |ot of people to
support their side and to help, help guard the
ball ot box fromthe other side taking it.

[Q] Didyou ever hear of any el ecti on workers
bei ng killed?

[A.] Yeah.
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* k%

[ Lance] was very upset. He couldn't | eave. He
asked ne to get lunch for him He was upset. He
beli eved he was going to be the next getting
Killed. It wasa[J.L.P.] controll ed area and he
was guardi ng t he ball ot box for that area and he
Was Very nervous.

(PCR 1346-471) (enphasi s added).
M. Arnstrong's fear and nervousness about this task was wel | founded.
Dr. Qunst descri bed t he vi ol ent anar chy surroundi ng t he 1980 el ecti on:

...1f you were forced to [guard a bal |l ot box],
you didn't say no.

* k%

t hey wer e al ways the target of viol ence by these
thugs. |If you're guarding a ballot box in an
area that's loyal to one party, you can expect
t he gunmen fromthe rival party to conme in and
try to shoot you up and steal the ball ot box,
because t hey want to destroy that ball ot box and
do anything to keep them from bei ng count ed.

This was a frequent occurrence in 1980.

* k%

| f the police had been paid off by the gunman,
paid to | ook the other way, the gunman woul d
careen up in a vehicle and junp out with high
power ed weapons and start shooting, sprayingthe
area with gunfire.

(PCR 1497-08) (enphasi s added).
Dr. Gunst explained that it was a frequent occurrence for election
wor kers such as M. Arnstrong to be victinms of such acts (PCR 1408).

As Dr. CGunst testified, the police force in Jamaica were not only a
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forceto be feared during the el ection viol ence, but a general nenace
to society:

The Jamai can police kill between one third and
one hal f of theisland s yearly hom cides. Think
about it for a mnute, it's an extraordinarily
hi gh nunber. The m sdoi ng has been so w despr ead
t hat human ri ghts organi zati ons and i nt ernati onal
| aw organi zations have frequently exam ned
Janai ca and witten reports about this because
it's an unusual occurrence for a denocracy to
have a police force that's this violent.
( PCR. 1407) .

The fear of the police is denonstrated by the popul ar sl ang word for
the policeinJamaica "Babyl on", nmeani ng, as Harl o Mayne descri bed "a
real beast, areally evil person". (PCR 1348). Dr. Gunst expl ai ned
that M. Arnstrong's fear of the police dated fromhis early life,
staying in Fl ankers with his step-grandnot her, Menda Gol di ng. Dr.
Gunst descri bed Fl ankers as a shanty town on t he out skirts of Montego
Bay which is

...notoriously violent becauseit's a hot bed of

war f are between Janmica's two parties. Soit's

often an area that the police are summoned to;

there's a great deal of fire.
(PCR. 1400).
While M. Arnstrong was stayingin Flankers with his step grandnot her,

...the police woul d do ni ght raids through the

shanty town and [ Lance] was so fri ghtened of t hem

...that his grandnother testified or stated under

oath that he often tried to hide behind her

because he was so frightened.

[Q] Could you explain to the Court what the
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ni ght raids were?

[A.] Well, the police essentially wouldkickin
doors and hold people at gun point and al so
soneti mes shoot w t hout warning.

(PCR. 1410).

M. Arnstrong' s early fear of the police was exacer bat ed by events t hat
occurred during his adol escence. As Harlo Mayne testified, M.
Arnmstrong was arrested on fal se charges of robbery, and :

...they [the police] took hi maway f or nont hs and
they tortured him

* k%

They ti ed sone wei ghts and stuff to his genitals
to get himto speak. They beat himon his toes
and underneath his feet with some heavy obj ects,
a hammer.

* k%

| don't renenber if he was tried, but I know he
was finally released. The Court |let him go.
(PCR 1343) (enphasi s added).
Dr. Gunst testifiedthat the use of torture was wi despread and fairly
wel | -docunented in Jamaica at the tine and:
t hey cause great concerninternationally. This
of course vitiates the Jamaican system to
adm ni ster justice because it's known that
confessions are often westl ed out of suspects
because of torture.
(PCR 1412).
Despite this conpel ling evidenceasto M. Arnstrong' s experiences wth
political violence and the Jamai can police, trial counsel clainedthat

he strategi call y chose not to put on any evi dence about abuse by police
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because:

...we were dealingwith acase that involvedthe

shooting of a police officer. It would just

create a situationwth M. Satz or any capabl e

attorney could have made it | ook |Iike he hated

police officers, he's confronted by a police

of ficer and that was his mssiontokill apolice

of ficer.
(T.95).
However, Kay Allen had already testified in guilt phase that M.
Arnmstrong hated the police and at penalty phase, M. Arnstrong had
al ready been convicted of nurdering a police officer and woundi ng
another. Inexplicablytrial counsel testifiedthat he woul d not have
used informationthat M. Arnstrong had been previously tortured by the
pol i ce because he did not want the jury to think M. Arnstrong hated
the police (T. 39) Under the circunstances at penalty phase, trial
counsel’s excuse for not investigating this information is
unconvi nci ng. The information could have served as a possible
explanation for why M. Arnstrong reacted as he did when he was
confronted by police. As M. Arnmstrong's evidentiary hearing
denonstrated, the reverse is true.

M. Arnmstrong presented testinony froma City of Boston police

of ficer, Errol Dowran who testified that he was a cl ose friend of M.
Arnmstrong and had acted as his father at M. Arnstrong' s weddi ng. See

PCR. 1420. M. Ml avenda conceded t hat had he known of M. Arnstrong's

friendshipwth a police officer he would have put it on. See T. 37.
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Had M. Mal avenda conduct ed a constitutional | y-adequat e i nvestigation,
he woul d have di scovered that M. Arnstrong' s reacti ontowards police
was not "hatred"

M. Arnmstrong' s traumatic early experiences of policebrutality
inJamaica led himto fear for his Iife when confronted by police.
This difference is crucial, especially inlight of the fact that Kay
Allen hadtestifiedat theguilt phaseasto M. Arnstrong's hatred of
the police. The fact that M. Ml avenda chose to | eave Ms. Allen's
testinmony unrebutted ratter than to explain the highly inportant
di stinction between hatred and trauma i nduced fear reflects neither
strategy nor tactic.

M. Mal avenda' s personal views donot vitiate hisresponsibility
to investigate a viable issue on behalf of his client charged with
capital nurder. M. Mal avenda nade it cl ear at the evidentiary hearing
t hat he does not eveninvestigate theissue of trauma i nduced by police
brutality as potential mtigation. M. Ml avenda di d not i nvestigate
the police brutality experienced by M. Arnmstrong. He did not provide
any his nental health experts with this information and he did not
present it tothe jury. M. Ml avenda's failure to investigate M.
Arnmstrong' s fear of policeas it related to his nental health issues
i ncl udi ng PTSD and hi s neurocognitive deficits constitutes deficient
per f or mance.

An attorney cannot nmake a strategic decision not to present a
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potentially viableissue absent adiligent investigation. "[Merely
i nvoki ng the word strategy to explainerrors [is] insufficient since
“particul ar decision[s] nust be directly assessed for reasonabl eness

[inlight of] all thecircunstances.'" Hortonv. Zant, 941 F. 2d 1449,

1461 (11th Cir. 1991) (quoting Strickland v. Washi ngton, 466 U.S. at

691) (footnote omtted). "[Clase |law rejects the notion that a
"strategi c' decision can be reasonabl e when the attorney has failedto
i nvestigate his options and nake a reasonabl e choi ce between them "
Horton, 941 F.2d at 1462. M. Arnstrong has established deficient

performance under Strickland and Wllians.

One further area neglected by trial counsel was the difficulties
faced by M. Arnstrong when he cane to the United States aged 19.
Trial counsel's attenpts to nake it seemas though M. Arnstrong was
living "the Anerican Dreani as characterized by the State, (PCR 1291)
was a strategy based onignorance andfailuretoinvestigatethe facts
surrounding M. Arnmstrong' s experiences in Boston. Trial counsel nade
much of the fact that M. Arnstrong had a carpentry busi ness. However
trial counsel did not show M. Arnstrong's difficulties in
prioritizing, meeting contract deadl i nes and concentrationw th and the
i nevitable | osses of his contracts. Marcel Foster, M. Arnmstrong's
younger brother worked with M. Arnstrong in the busi ness and accor di ng
to M. Foster,:

..the guys would conplain he was not doing
anyt hi ng. He woul d st op doi ng what he was doi ng
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and soneti nes wander off.

[Q] Wien you say "wander off" do you nean
physi cal |y wander off or space out?

[A] Both.

* k%

Vel |, the guys woul d sonetines say to hi mthere's

a deadl i ne t hat we have to reach, that we needto

put everythi ng toget her and he woul d start again

and space out again and stop. Sonetinmes he

conpletely would | eave a job site.
(PCR. 1353)
Al t on Beech, anot her cowor ker fromBoston recal l ed M. Arnstrong' s | ack
of concentrationandinability to conplete his contracts. Herecall ed
M. Arnmstrong "spacing out™ while driving fromNew York (PCR 1373),
and that he "couldn't carry on a conversation" (PCR 1373). Alton
Beech al so opined that he thought that M. Arnstrong was "depressed"”
and that he "didn't think [M. Arnstrong] was really smart" (PCR
1374). M. Beech alsotestifiedthat although M. Arnstrong was hired
for jobs, he had difficulty keeping them due to his inability to
prioritize and his | apses in concentration. He also could not deal
w t h t he busi ness si de of the operation because " | think he was nore
illiterate" (PCR 1381). This "spacing out" was al so descri bed by
O ficer Errol Dowran who noted t hat he had seen M. Arnstrong suffering
from apparent dizziness on "a couple of occasions" Oficer Dowran

recounted that:

It seened | i ke he was di soriented or dizzy. One
particular time I was on York Street, where he
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was doi ng renovating of a particular building
there, and for a nonent, three to five n nutes,
he just froze, he was totally confused goi ng up
the stairs.

* k%

Basically, | didn't knowwhat was happening, if
it was a bl ackout or sonething to that effect.

(PCR. 1421(enphasi s added).

Al ton Beech also noted that M.Arnstrong's nental condition
appeared to worsen after he had novedto Mam . M. Beech descri bed an
occasion on which M. Arnstrong returned to Boston for a visit and
appeared "crazy", thought that "peopl e were after hint, and t hat he was
"paranoi d' ( PCR 1382-83).

Trial counsel failed to contact any of these w tnesses, and so
present ed an i naccur at e account of M. Arnstrong's |life in Boston that
was so superficial as to be actively msleading. M. Ml avenda's
attenpt to sl ough of f the bl ane of his failureto discover this easily
avai | abl e evi dence on M. Arnstrong and hi s not her i s not well founded.
M . Mal avenda' s choi ce not to pursue i ndependent i nvestigation di d not
relieve himhis responsibility for investigating the issue of M.
Arnmstrong's famly history in Janaica and presenting M. Arnstrongw th
a full panoply of available mtigation at penalty phase. [T]he
different coursethat thetrial would probably have taken had counsel
acted in an obj ectively reasonabl e manner..." Coss, 204 F. 3d at 464.

The [ ower court found that trial counsel Mal avenda' s i nvesti gation
into M. Arnmstrong's background for mtigating evidence and that he
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"conplied with the duty to investigate". PCR 792. Furthernore the
| ower court foundthat "the facts provided at the evidentiary hearing
of Janmmi can poverty, political unrest and viol ence, the Defendant's
mal nutrition, physical beatings and his prior contact wi ththe Janai can
police woul d have offeredlittleto the testinony al ready presentedto
t he penalty phase jury and i s not of a conpelling nature". PCR 796.
Thi s anal ysis i s not borne out by the record and i s not i n accordance

wi th applicablelaw. See Washingtonv. Smith, 219 F. 3d 620, 631 (7th

G r. 2000).

The United States Suprene Court has nmade it clear that M.
Arnstrong "had aright--indeed aconstitutionally protectedright--to
provide the jury wwth the mtigating evidence that his trial counsel

either failedto discover or failedtooffer.” WIlians v. Taylor, 120

S.Ct. 1495 (2000) at 1513. Counsel in a capital case has a duty to

conduct a "requisite, diligent investigation" into his client's

background for potential mtigationevidence. |d. at 1524. See al so
idat 1515 ("trial counsel didnot fulfill their obligationto conduct

a thorough investigation of the defendant's background"). (enphasis

added). Trial counsel's reliance only on one witness as the gateway to
t he remai nder of the famly and his failure to travel to Jamai ca was
neither "diligent” nor "thorough" as required by WIlians. As
Wl lians makes plain, thetest is not whether trial counsel reached a

certainfixedthreshold of investigationor puts on acertain quantum
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of mtigating evidence, but rather whether the evidence is areasonabl e
representationof the sumtrial avail abl e, and represents a reasonabl e
representation of the defendant's life and circunstances to date.
Clearly, under Wllians, Mal avenda had a duty to visit a pl ace where
M. Arnstrong had spent his chil dhood and t eenage years and t o conduct
i ndependent investigation there.

The hearing court's findings astothe testinony of the wi t nesses
as to M. Arnstrong's background is not borne out by the record.
First, the Court questions Panela Wir Mtchell's reliability as a
W t ness because she "did not choosetotravel twenty mlesto stand by
her nephewat trial". M Mtchell stated that had she been asked to
testify she woul d have done so (PCR 1316). By this observation, the
| ower court put the onus for presenting the penalty phase on the
witness rather thanontrial counsel. Contrarytothe court's finding,
nost of t he evi dence fromPanel a Wir Mtchell, Harl o Mayne, and Mar cel
Foster was entirely newand not cunmul ati ve. Evidence of the traumas
caused by fi ndi ng drowned bodies intheriver; direct physical abuse of
M. Arnstrong by Nevel |l e Foster;® M. Arnstrong' s treatnent at the hands
of the Jamai can police; his experiences as an el ection guard and hi s

sei zure di sorder; nunerous head injuries and Pi cawas not presented at

6 While Dorrett English had testified at the penalty phase as to
Foster's abusive environnent, her testinony referred solely to
Foster's abuse of her and M. Arnstrong's witnessing it. She does not
testify about abuse to M. Arnstrong because she was absent for nost
of the time he spent with M. Foster.
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t he penal ty phase. They woul d not have been consi dered "negli gi bl e" by
a sentencing jury.

However, the | ower court never addressed t he i npact that i mages
of the abject poverty woul d have onthe jury from photographs of M.
Arnmstrong' s chil dhood honme in Jamaica (See PCR 777 et. seq.). The
court ignored conpellingtestinonyregardingthelack of plunbing and
even the basic facilities as M. Arnstrong grew up. 1d. The court
failed to consider that for nost of M. Arnstrong’s |ife he never had
anyt hi ng but a hole-ridden tin roof over his head and not enough food
toeat. Violenceistheonly world M. Arnstrong knew, yet the | ower
court said a sentencing jury woul d have found this information to be
“negligible.”

Intruth, what was negligi bl e was M. Mal avenda’ s presentati on of
evi dence at penalty phase. The United States Suprene Court has found

very sim |l ar evidence to be conpelling. See Wllians v. Taylor, 120

S.Ct. 1495 (2000), in which the United States Suprene Court granted
relief based on ineffective assi stance of counsel because "....the
gr aphi c descriptionof [M. Arnmstrong's] childhood, filledw th abuse

and privation....mght well have influencedthe jury's appraisal of his

nmoral culpability."(Wlliams v. Taylor),120 S. Ct. 1495 at 1515)
The |l ower court also faults Dr. Laurie Gunst, M. Arnstrong's
expert witness on contenporary Janmaican history and culture, for

rel yi ng on hearsay regardi ng M. Arnstrong' s personal experiences. The
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court's analysis is not borne out by therecord. Infact Dr, Qunst's
testi nony was based | argely on her own know edge and expertise of
conditions in Jamaica at thetime M. Arnstrong was growi ng up. The
| ower court's concernthat Dr. Qunst reliedon "hearsay"’ could equally
wel | be appliedto every nental health expert whorelies in part on a
clinical intervieww th a defendant. Furthernore, nearly all of the
events in M. Arnstrong's life discussed by Dr. Gunst were
corroborated by other famly nmenbers. Dr. Gunst's opinion that M.
Arnstrong's experiences were consistent with and typical of
contenporary events in Janaica is conpletely unrebutted. Simlar
testi nmony shoul d have been presented to M. Arnmstrong's jury. The
| ower court could not say Dr. Gunst’s testinony woul d not have been
conpelling to a sentencing jury.

The | ower court erroneously refused to consider the videotaped
statenments and affidavits obtained by M. Arnstrong in Jamaica from
Danny MIler, Memry Weir, and Mend Golding, M. Arnmstrong's ol der
brot her, aunt and step-grandnother. This testinony would have
buttressedthe testinony of M. Arnstrong' s fam |y nenbers, friends and

Dr. GQunst at the evidentiary hearing, but thelower court erroneously

7 The | ower court did not specify the particul ar source of
"hearsay" as either Dr. Gunst's interview of M. Arnstrong or her
review of the affidavits and vi deotapes of Danny MIller, Menry Weir
and Menda Col di ng obtained in Jamaica. Watever the case, both
interviews with defendants and review of such collateral materials
are common sources of information for expert opinion and the | ower
court's objection is m spl aced.
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refused to consider it to M. Arnstrong's prejudice. Al three
W t nesses are Janai can nati onal s and are resi dent i n Janmai ca. None of
themhel d an entry visa that would allowthemto travel to the United
Statestotestify. Follow ngthe grant of the evidentiary hearing, M.

Arnmstrong filed a notionto accept out of state wi tness depositionsin
lieu of live testinony regarding these wi tnesses (PCR Supp 244).

However, the State objected to such depositions on several grounds.

First, it conplainedthat with depositionsin Janmaicawould"The State
has no way of ensuring these people arein fact who they say they are”
(PCR 1127) Next, the State conpl ai ned on t he purported ground that to
conduct such depositions woul d constitute the unl awful practice of | aw
inJamai ca, and that the State coul d not therefore participatein any
such proceedi ng. The |ower court, having initially granted the
depositionsinlieuof livetestinony thenruledinthe State's favor
and required that the wi tnesses be brought tothe United States (PCR

1131). The lower court's ruling was erroneous on several points.

First of all, the practice of law in Jamaica is limted to the
litigation of cases arising under the jurisdictionif Jamaica. M.

Arnstrong's caseis aFloridacasewithnolitigationinthe Jamai can
courts. The fact that several famly nenbers are Jamai can citizens and
residents is incidental to the litigation and does not render it
subject to Jamaican |l aw. A depositionis essentially no nore than a

sworn statenent. No di sadvant age woul d accrue to these wi t nesses from
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bei ng deposed. No Jamai can process woul d be required to ensure the
att endance of the Jamai can W tnesses; their willingnesstotestifyis
evident fromtheir affidavits and vi deot aped statenents. Additionally,
the State's concern about identificationis m splaced. Just as the
wi tness affidavits were properly notarized by al ocal Conm ssi oner for
Cat hs, the sane process coul d equal Il y wel | have been utilizedto swear
in the witnesses at a deposition.

Furt hernore, assum ng arguendo that the State's position as to
unaut hori zed practice of law in Jamaica is correct, the State's
squeamn shness about conducti ng depositions overseas coul d easily have
been overcone by the use of counsel admtted to practice law in
Jamaica. Gventhe State's position, therewas nothingtostopit from
hiringlocal solicitors or barristerstoact for it inconducting such
depositions. Janmica' s |legal systemis closelyrelatedto and based on
that extant in England and \Wales, under which legal clains are
processed t hr ough adversarial testing. Any conpetent crimnal trial
| awyer in Janai ca woul d easily have been able to act for the State in
a deposition of the type requested by M. Arnstrong.

Not wi t hstanding the | ower court's denial of M. Arnstrong's
notion for depositions in Jamaica, M. Arnstrong obtained sworn
vi deot aped statenments and affi davits fromthe t hree Janai can w t nesses.
M. Arnstrong al so made strenuous efforts to assist M. M1l er and M.

Weir in obtaining the necessary docunents that woul d enabl e themto
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travel tothe United States to testify. However, the United States
Enbassy in Kingston denied both requests. See PCR 1433-34. The
deni al of the necessary travel visas showed conclusively that the
Jamai can sworn statenents shoul d have been adm tted, yet the | ower
court refused to allow them as substantial conpetent evidence.?
The governnment cannot both refuse to travel to Jamaica for
depositions and thenrefuse to grant visas for the witnessestotravel
totheUnited States. Al of these events were outside M. Arnstrong’s
control andinterferedwth his ability to subpoena witnesses on his
behalf. See, Fla. R Cim Rule 3.850. The court's refusal to
consi der the statenents deprived M. Arnstrong of the opportunity to
present further credible evidence of the true extent of his | earning
disability, his seizure disorder and poor health, his childhood
traumas, his Pica, and the abj ect poverty, abuse and negl ect and t he
police brutality that he endured in Januai ca.
Inadditiontohisfailuretoinvestigate his client’s background,
trial counsel failedto present avail abl e mental heal t h evi dence t hat
showed M. Arnstrong to have bifrontal and tenporal | obe damage, as
well as Post Traumatic Stress Disorder (PTSD) arising from his

traumatic early lifeinJamaica. Infact counsel failedto present any

mental health testinony to the jury, despite the fact that he had

8 The |l ower court allowed the videotapes and affidavits to be
admtted as materials relied on by the expert w tnesses only.
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retai ned a conpetent neuropsychol ogist, Dr. Antoinette Appel.

At the evidentiary hearing, Dr. Appel testifiedthat although she
had been retai ned as a confidential expert to assist trial counsel in
all areas pertainingto M. Arnstrong' s defense, she was never asked to
do any mtigationwork at all, but nerely testifiedat his conpetency
heari ng:

[ by Ms. Backhus] D d M. Mal avenda ask you to
do any mtigationinvestigationor eval uation at

all?

[ by Dr. Appel] None what soever.

[Q] Canyouexplaintous what thedifferenceis

bet ween an evaluation for conpetency and an
eval uation for mtigation?

[A.] Sure. Conpetency is always a narrow i ssue
and has to do with whet her, on a particul ar day,

an individual has the current capacity to
cooperate with counsel in the preparation and
trial of his case and it's an i ssue that can be
visited repeatedly throughout the proceeding.

So, it's a narrow i ssue.
(PCR. 1195).

Dr. Appel also indicated her willingness to devel op mtigation
evi dence, based on her neuropsychol ogi cal eval uati on of M. Arnstrong,
but stated that trial counsel only gave her m ni mal records and ot her
information fromwhich to develop mtigation:

[Q] What kind of information did M. Ml avenda
provide to you at the tine that you were

eval uating M. Arnstrong?

[A'] Theonlyinformation M. Ml avenda provi ded
to ne may have been the Mass. Ceneral records.
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He was, when M. Arnstrong cane to the country,
[iving in Boston.

(PCR 1196) (enphasi s added).

Dr. Appel testified that she was able to supplenent the
i nformation provi ded her through sonme i nvesti gation of her own, but
t hat she was not providedwi th all of theinformation she requiredfor
afull mental health mtigationinvestigationduringthe pendency of
M. Arnstrong's capital trial, despite repeatedly askingtrial counsel:

[Q] Did you ask M. Ml avenda to provide
additional information to you?

[A-] | have al ways asked for everything.

[Q] And didyou ask himtell hi mthat you needed
nor e background i nformation?

[A] I not only told him I needed it, | got
involved in sone of it.

* k%

[Q] So you did a background investigation on
your own?

[A'] I triedtofindsone nedical records, that's
correct.

[Q] And what did you find?

[Q] At thetinme, | didfindthat he had a nunber
of car accidents. I knew about the car
acci dent s. I knew about the docunented
neurocognitive defects at Mass. Ceneral.

| knew of the potential of an intercranial
henorrhage. | knew about the 1989 car acci dent.
| knew about the '85 and ' 87 accidents.

[Q] Didyou speak with any famly nenbers?
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[A'] | spoke with his nother, | think that's
correct. And, as | said, brieflywth his forner
attorney.

( PCR 1197-98).

There were many areas of i nvestigationthat Dr. Appel indicated
shoul d have been expl ored that M. Mal avenda failed to foll owup. One
vital area was the investigation of M. Arnstrong' s chil dhood in
Jamai ca, whi ch M. Mal avenda woul d nei t her consi der hi nsel f nor perm't
Dr. Appel to do:

[by Dr. Appel] Well, being that, | had the
foll ow ng discussion with M. Ml avenda, all

right? | suggested that he goto Jamaica at the
time. He didn't want to.

| offeredto go. | nean you would be a fool not
to take the trip.

(PCR. 1235) (enphasi s added).

Even despite Dr. Appel'sinability toobtainall the docunents and
other information she needed for a conprehensive nental health
mtigation evaluation at the tine of M. Arnstrong's trial, she was
still able to generate valuable mtigation, which M. Ml avenda
unreasonably failed to present to the jury:

[Q] Evenif [ M. Mal avenda] hadn't asked youto
do any additional investigation or hadn't
provi ded you wi t h any addi ti onal nmaterials, could
you have testified at the penalty phase?

[A] Yes.

[Q] About mtigating evidence?

[A.] Yes.
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[Q] What type of mtigatingevidence couldyou
have testified about just fromwhat he had gi ven
you?

[A] | could testify tothe birth trauma. The
intercranial hematoma. The two notor vehicle
acci dents that I knewabout. And sonet hi ng about
the famly. As well as the neurocognitive
evidence that derived from both the Mass.
CGeneral's evaluation and ny own eval uati on.

(PCR. 1207) .
Dr. Appel's findings of neurocognitive defects were borne out by
her neuropsychol ogical tests of M. Arnstrong.
M. Arnstrong has a striking deficit in the
ability to form conceptual categories to
characterize slightly anbiguous stinuli, even
when the stinmuli are non verbal...and he has an
even nore strikingdeficit inhisabilitytoboth
track and shift concepts.

(Report of Dr. Appel at 8).

M. Mal avenda cl ai ned that his decision not to put on Dr. Appel
was strategic. He attenpted two justifications; firstly that Dr.
Appel 's testinmony would open the door to the State rebutting her
testinony with the Court appoi nted conpetency experts, and secondly
t hat she woul d be "i npossibleto control", she was a "l oose cannon” and
a "frustrated lawer". Neither justification anmounts to a valid
strategy. As to the fear of rebuttal by the conpetency experts, Dr.
Ber ken, Dr. Kaprowski and Dr. Spencer, M. Ml avenda's deci si on was

based on i gnorance of fundanental nmental health principles. As Dr.

Appel testified, the scope of a conpetency evaluation is vastly
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different fromthat of a mtigation evaluation.
... Conpetency is al ways a narrow i ssue. and has
to do with whether, on a particular day, an
i ndi vi dual has the current capacity to cooperate
wi th counsel inthe preparationandtrial of his
case and it's an issue that can be visited
repeatedly throughout the proceeding.

( PCR. 1195) .

This is in marked contrast to an eval uati on to determ ne nental
healthmtigationinacapital case. Thus, the scope of the conpetency
experts’ evaluations was distinctly different fromthat of Dr. Appel,
and their evaluations were by their nature, both narrow and
superficial.

Furthernore, giventhat "this guy [Lance Arnstrong] has a history
of brain injury", Dr. Appel was "the only neuropsychol ogist in the
batch" (PCR 1201). Trial counsel erroneously believed nental health
experts are fungi bl e, and denonstrates hi s ignorance of the differences
between the work done by psychiatrists, psychologists and
neur opsychol ogi st.

Dr. Appel could have testified to valuable nental health
mtigation, based solely on her testing and the nmateri al s she herself
managed to gather. However, had she been provided with easily
avai l abl e records, interviews and other materials relating to M.

Arnmstrong's |life, she woul d have been able to testify to a weal t h of

additional mtigation, including statutory nental health mtigating
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circunstances. Theinformationthat woul d have supported such fi ndi ngs
was easi |y avail abl e, but, without strategy or tactic, M. Ml avenda
unreasonably failed to retrieve it.

Dr. Appel stated that, having reviewed affidavits fromfamly
menbers, additional hospital records and ot her docunents she coul d have
testified to several additional areas of mtigation. The first of
t hese areas, shetestifiedwas M. Arnstrong' s inability toconformhis
conduct according to the law, which Dr. Appel based on ten further
areas, nanely: the birth trauma; "the intercranial bleed; the near
drowni ng and | oss of consci ousness at age 9; the head i njuries at age
11, and 16; nmot or vehicl e acci dents at age 22, 24, and 26; and t he
head bangi ng and sei zures for which M. Arnstrong was treated with
Phenobarbital and Dilantin (PCR 1209). Dr. Appel further testified
that the head injuryin 1989, when M. Arnstrong was 26, was especi ally
significant inrelationtothe date of the cri ne because of the effect
of hyper net abol i smwhich typically foll ows such a cl osed head i njury,
and whi ch, wi t hout proper nedical intervention, exacerbates the brain
dysfunction due to the residual effects of the recent injury.
According to Dr. Appel:

In this particular case it's inportant to know
whet her or not residual problems from the
Novenber 1989 not or vehi cl e acci dent because t he
date of the charged event in the particular
acci dent, he would have been smack, dab in the

m ddl e of the period of hypernetabolism so his
brain would not have functioned normally.
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(PCR 1211) (enphasis added). Dr. Appel further explained howin a
stressful situation, apersonwth hypernetabolismduetobraininjury
woul d be affected:

Menory is bad. The ability to respond, to

respond to energency situations, be it- never

m nd, a crimnal event, afire alarmagoing of f,

okay? Sonebody is pulling out in front of your

car. There's a period of time these folks

shouldn't be driving a car. So those ki nds of

t hings, operating dangerous machinery. They

woul dn't know what to do with it.
(PCR 1213-14). Dr. Appel notedthat the hypernetabolismaffects the
comuni cati on between tenporal and frontal | obe and thus the effective
integration of those parts of the brain since:

The frontal |obe is responsible for reflexes,

| ear ni ng from f eedback, abstracts,

categori zation, those ki nds of i ssues. Wen we

tal k about the brain, nost people really nean

what happens up front.
(PCR 1214).

In addition to the cl osed head i njuries and ot her incidents of
unconsci ousness, Dr. Appel found etiologies for M. Arnstrong's
neurocognitive deficits inthe toxicity he was exposedto as achild
t hrough eating | ead pai nt chi ps, eating food cooked i n a pai nt cans,
and eating dirt and chi cken feces (PCR 1215). As she expl ai ned, none
of this informati on was nmade available to her at the tine of her
original evaluation of M.Arnmstrong.

The third factor Dr. Appel woul d have addr essed was t he chi | dhood

and adol escent traumas experi enced by M. Arnstrong, resulting from
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inter alia, hisloss of fingers, the physical abuse he suffered at the
hands of hi s stepfather, beingforcedtoguarda ballot boxinthe 1980
el ection, and his abuse at the hands of the Janai can police (PCR
1216). In addition. Dr. Appel considered the famly mtigation that
hi s not her was very young when he was born, that shereputedly triedto
drown himin the river, and that he was abused by his stepfather.

The addi ti onal evi dence revi ewed by Dr. Appel provi ded additi onal
support for her finding of significant neurocognitive deficitsrelating
to both frontal and tenporal | obe function.. It al so provi ded support
for her finding that M. Arnstrong was under extrenme nental or
enotional disturbance at the tine of the crime, in additionto his
inability to conformhis conduct according to the | aw at that tine.
See PCR 1221. Dr. Appel woul d have beenwillingtotestify to these
factors, had she received the additional materials, but i nany event.
was never called to testify at M. Arnstrong' s penalty phase. The
ot her conpet ency experts did not conduct thetests that Dr. Appel did,
they did not reviewthe materi al s that she did, but nerely conducted a
cursory examnationasto M. Arnstrong' s current state of conpetency.
Counsel's "strategy" to preclude any "rebuttal"” of Dr. Appel's
testi nony was based sol ely on i gnorance and t herefore constitutes no

strategy. See Brewer v. Aiken, 935 F.2d 850 (7th Gr. 1991), on the

failureto properlyinvestigate or prepare. See Kenley v. Arnontrout,

937 F.2d 1298 (8th Cir. 1991); Kinmelman v. Mrrison, 477 U.S. 365
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(1986). M. Ml avenda' s said he did not use Dr. Appel at trial because
she was "hard to control" and a "l oose cannon.". He conpl ai ned t hat
Dr. Appel "wanted to tell nme howto run the show' (T.33) and that she
was nore interestedin Mranda than conpetency. However, M. Ml avenda
ignoredthe fact that Dr. Appel's testinony at penal ty phase woul d be
limted to areas of mtigation, so however controversial he felt her
views of M. Arnmstrong's Mranda and conpetency i ssues, they sinply
woul d not have been an issue at penalty phase.
M. Mal avenda's viewof Dr. Appel as "wanting to run the show',
reflects nore his own di sconfort with nental heath principles than any
deficiency onthe part of Dr. Appel. As Hilliard Ml dof testified, Dr.
Appel "s reputationinthe Broward cri m nal defense comunity in 1990
and 1991 was strong.
My opinion of her reputation is that she's a
strong witness would put her on the wtness
stand, if I couldcall her asawtness. | would
think she's hard to inpeach.

(T.14, 3/22/01).

The | ower court found that counsel's strategy innot calling Dr.
Appel was reasonabl e because at the evidentiary hearing she was
"abrasive" and m ght have "alienated the jury" (PCR 801). However,
the | ower court ignores the fact that Dr. Appel's findings coul deasily
have been replicated and presented to the jury by an expert or experts
nore personal ly pleasing to M. Ml avenda, had he only pursued this
avenue. As Dr. Appel had testified, her findings of neurocognitive
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defects were backed up by reports fromthe Massachusetts General
Hospital, and al so from subsequent tests of M. Arnstrong's brain
functioni ng, conducted by Dr. Terry Col dberg, a neuropsychol ogi st, and
Dr. Thomas Hyde, a behavioral neurologist who testified at the
evidentiary hearing. M. Ml avenda' s conpl ai nt about Dr. Appel was not
about the substance of her testinony but her manner. He failed to
explainif he di sagreed wi th her manner why he di d not request anot her
expert to testify to those findings.

Dr. Goldberg testified in detail as to the neuropsychol ogi cal
testing he had performed on M. Arnstrong and t he i npai r ment s he f ound
inM. Arnstrong' s brainfunctioning. Inparticular, hefounddeficits
inM. Arnstrong' s ability toinhibit inpul ses, executive functioning,
pl anni ng, judgnent and deci si on maki ng. Regardi ng i npul se control,
ol dberg described M. Arnmstrong's performance on the Stroop test,
whi ch requires the patient to inhibit over |earned responses:

[ by Ms. Day] How did he do on this?

[ by Dr. Col dberg] Not too wel | . Hi s
per f or mance was, | woul d suggest, at | east inthe
mldly inpaired range.

[Q] What does that tell you about his ability?
[A-] It says he may have difficulty inhibiting

i npul ses, especially when you need to put the
behavi oral brakes in a situation, he may not be
abletodothat very well. Wen you have to stop
yoursel f doing the nost routine kind of thingor

t hi ngs t hat i nvol ve sort of nore basi c responses,
he may have trouble with that.
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[Q] Trouble overriding a basic response to an
external stinmulus?

[A.] Yes.

[Q] Isthat troublelikelyto be nore evident in
a stressful situation?

[A] |_would say yes.

(T. 139) (enphasi s added).
Dr. Gol dbergtested M. Arnstrong's executive functi oni ng whi ch he

expl ained is:

[ by Dr. Col dberg] ..the ability to
si mul t aneousl y r emenber and mani pul at e
i nformation. It's the ability to do nulti

tasking in the sense of allocating resources to
several tasks that a personis doingat once. It
has to do also with the ability to cone,
gener ate hypot heses or plan and systematically
test themand the ability to integrate feedback
to refine performance.

(T. 142, 3/22/01).

Dr. Coldberg adm nistered two tests relating to executive
functioning. Onthe working nenory test "he did very badly", (T. 143,
3/22/001), and on the Wsconsin Card Sort Test M. Arnstrong's
performance was "severely conprom sed, severely inpaired” (T.143,
3/22/01). OCverall, Dr. Gol dberg found that regarding M. Arnstrong's
executive functi oning,

[A.] It says he has difficulty planning, testing
out pl ans, and devel opi ng a reasonabl e strat egy,

especially in non routine situations and
certainly, this test is not routine.

* k%
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[Q] Does [the Wsconsin Card Sort Test] say
anyt hi ng about the person's judgnent?

[A'] It would, inthe sense the person m ght not
t hink of all possible alternative solutionstoa
given problem and as a result pick the wong
solution, which the person next to themwould
say, hey, bad judgnent.

[Q] It affects decision nmaking?
[A.] Correct.

[Q] Isit correct that he m ght not perceive al
t he possible solutions to a particul ar problenf

[A.] Yes.

[Q] What about inpulse control?

[A.] It nmay alsoreflect that in the sense that
the person nay respond in avery routine way nay
make responses rather than stepping back and
reflecting on what they are doi ng, and sayi ng ,
hey, | better come up with sonet hi ng new because
this is no | onger working.

(T. 145) (enphasis added). Dr. CGoldberg identified the inpairnents
denonstrated by M. Arnstrong on the battery of tests as show ng
inpaired frontal |obe functioning. As he expl ai ned:

[ by Dr. Col dberg] One of the purposes of the
frontal |obes is to put behavioral brakes on
routi ne overlearned responses, too quick or
i nmpul si ve responses and say maybe there is a
better way to deal with this situation and
gener ate sone ot her hypot heses, ot her options,
test themout nentally and try to pick the best
one. Inastressful situation, which may by its
very nature can be non routine, this would be
what you need frontal | obe functioni ng the nost
in a sense.
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[Q] This is [when] the frontal |obe function
deserts you?

[ A ] Coul d desert you or never be there in

the first place.
(T.145). Dr. CGol dberg found, based on the results of his conplete
neur opsychol ogi cal battery, that M. Arnstrong suffers fromfrontal
| obe brai n damage whi ch significantly inpacts his ability to function:

[ by Dr. Gol dberg] | think he displayed fairly

consi stent evidence for problens in cognitive

control over | ower | evel information processing

and also classic problenms in what is called

executive function and conplex verbal, wth

conpl ex wor ki ng nmenory.

[Q] Is that consistent with frontal |obe
dysfunction?

[A.] Yes.
(T. 146).

Dr. Gol dberg' s neuropsychol ogi cal test results were conpletely
consistent with a simlar battery perfornmed by Dr. Appel in her
pretrial evaluation of M. Arnstrong, as both Dr. Gol dberg and Dr.
Appel testified:

[by Dr. Appel] Whether you talk about ny
eval uationin 1991, when you tal k about a current
eval uation that was donein preparationfor this

heari ng, okay, by the folks at N.1.H.,° you get
t hr ee separ at e gr oups who do not know each ot her

9 The curricula vitae of Dr. Hyde, the behavioral neurol ogist,
and Dr. Gol dberg, the neuropsychol ogi st, which are in evidence,
reflect that both work at the National Institute O Mental Health,
Clinical Brain D sorders Unit.
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who have not tal ked, presenting exactly the sane
ki nds of information.

(T.69, 3/22/01).

[ by Dr. Gol dber g] Thereis aprior report from
Dr. Appel whose findings were very simlar tony

own interns of the neuropsychol ogi cal results of

testsliketrail maki ng, Wsconsin Card Sort and

the [ Stroop].

(T. 150).

Simlarly the findings of Dr. Thomas Hyde, a nmedi cal doctor and
behavi oral neurol ogi st who conduct ed a neurol ogi cal exam nati on of
M. Arnmstrong, indicate M. Arnstrong' s neurocognitive deficits. Dr.

Hyde expl ained the scope of his eval uation:

My eval uati on i nvol ves records revi eww t h what
records |'mprovided with through your office,
meeting with M. Arnstrong, interviewng him
t esting hi mneurol ogi cal |y, putting hi mthrough
a det ai | ed behavi oral neurol ogi c/ neuropsychi atry
eval uation. And | al so had the opportunity, very
recently to interview his nother to get early
devel opnental history and birth history. Then
| try to synthesize that information together.

(T.171). As aresult of his conpl ete eval uation, Dr. Hyde found t hat

M. Arnstrong:

...had sonme nenory problens. He had poor
conplex notor sequencing of the hands,
bilaterally. And he had a primtive reflex, or
frontal release sign, sonething called a
gl obel l ar refl ex.

* k%
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He had deficits in his mathematical skills

suggestion to nean concert wth the other
elements  of his history, t hat he had
devel opnental brain dysfunction. H s nenory
deficits suggested the tenporal | obe the nmenory
parts of the brain were not working up to snuff.
These coul d have been devel opnental in origin,
fromeither around the tine of birth or as a
child, or acquiredthrough head i njury, substance
abuse, toxic substances or sone conbi nati on of
factors which is usually the case in these
i ndi vi dual s.

Finally, the conpl ex notor sequencing deficits
and the frontal rel ease signs specificallyrefer
tofrontal | obe dysfunction, the executive part
of the brain. | ndividuals with frontal | obe
dysfunction frequently showthese types of subtle
deficits on neurological testing. If you don't
test for it, you don't pick it up.

(T.175) (enphasi s added).
Dr. Hyde detail ed the environnmental factors in M. Arnstrong's
life that supported his neurol ogical findings:

a significant nunber of cl osed head injuries
strong suggestion in evidence of a seizure
di sorder in childhood,and a strong history of
exposure to toxi c substances through Pi ca, eating
of dirt and organi c--inorganic matter around t he
house. Eating food cooked in paint cans. And
those are the main toxic factors that may have
adversely i npact ed on hi s brai n devel opnent and
function.

(T.176). Dr. Hyde found, as a result of his conpl ete neurol ogi cal
eval uation and reviewof collateral information, that M. Arnstrong

suffers fromtenporal and frontal |obe dysfunction. He expl ai ned
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t hat :

[ The frontal | obeis] the nost i nportant part of
the brain for regul ati ng our behavior. It acts
as the reasoni ng center of the brain, consci ence
of the brain. It is the part of the brain that
regul at es our responses tosituations, it isthe
executive planning, insight, judgnent, the
abstraction and reasoni ng part of the brain. It
is particularly inportant in an individual to
override enotional responses to stressful
si tuati ons.

The individuals with frontal | obe dysfunction,
depending on the degree of frontal |obe
dysfunction, may range fromm ni mal | y conpet ent
and m ni mal | y capabl e of carryi ng out aspects of
life except for under stressful circunstances to
people totally incapacitated in all aspects of
their life, depending on the degree of
functi oni ng.

* k%

[ M. Arnstrong' s] judgnent, reasoni ng and i nsi ght
woul d be absent in stressful situations. He
woul d respond on a very enotional |evel that we
call nore vegetative response, flee or fight
refl ex. \Wen he's confronted with athreatening
si tuation, he would either fight back
i medi ately, try to flee from it or sone
conbi nati on of these, oftentines inaninpulsive
fashi on, rather than show ng great thought and
pl anning in the situation.

13. (T. 185).

effect of frontal | obe damage woul d be t o make hi m"i ncapabl e of nmaki ng
proper connecti ons bet ween past experi ences and present circunst ances

and of ten make t he sane m st akes over and over agai n"

In conbination with M. Arnstrong's tenporal
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Dr. Appel, Dr. Hyde was of the opinion that due to his brain
dysfunction, M. Arnstrong was unabl e t o conf ormhi s conduct accordi ng
tothe lawat the tinme of crine and that he was under extrene nental
di sturbance at the tine of the crine (T.190).

Inadditiontothe neuroscientists' consistent opinions asto M.
Arnstrong' s frontal and tenporal | obe dysfunction andits effect on
his functioning at thetinme of thecrinme, M. Arnstrong presented the
testinmony of Dr. Richard Dudl ey, a psychiatrist.

Dr. Dudley opined as to the effects of M. Arnstrong's early life
traumas on his functi oning:

The conclusions were that he had nultiple

neuropsychiatric difficulties, that included

cognitive, long standing cognitivedifficulties.

That he also had chronic dysthym a, chronic

depr essi on.

That for years he had suffered fromthe ki nd of

synptons that are seenin traumatized chil dren-

that are these seenintraumati zed chil dren t hat
suffer frompost- traunatic stress disorder.

(PCR 1261, enphasi s added).

Dr. Dudley cited the factors that affected M. Arnstrong as
"significant neglect as well as significant abuse", T.1263, anplified
by the fact that his cognitivedifficulties were not recogni zed and he
was "puni shed for not being able to do things, respond as qui ckly as
t he ot her kids" (PCR 1264). Dr. Dudl ey opinedthat as aresult of his
reviewof therecords suppliedtohim that M. Arnstrong' s cognitive
defects were "l ong st andi ng" (PCR 1265), and dated fromearly chi | dhood
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al t hough augnented by the "severe" physical abuse neted out to M.
Ar st rong.
Dr. Dudley noted the effect of M. Arnstrong's arrest and

detention by the Jamai can poli ce:

That the characterization of one, that it
i nvol ved an arrest and torture at the hands of
t he police, was significant andthat it addedto
a pre-existing fear of policethat was already in
pl ace and t hat he descri bes when you neet with
hi m

As aresult of sone of the experiences that he's
had, experienced, and even before that, the
conbination of these traumas certainly were
significant contributors to this kind of post
traunmati c stress di sorder type of synptons t hat
he exhi bited; specifically directed towards the

police.

* k%

...seeing the abuse and nmurders by police, being
pul led into that he was an el ection quard, then
having his lifethreatened and things |likethat:
all of that, | think adds to trauns.

Also what's significant during the tinme in
Jamaica was his own reports as well as his
famly's reports of how frightened and hyper -
vigil ant he was.
(PCR. 1266) (enphasi s added).
Dr. Dudl ey expl ai ned how M. Arnstrong coped with his chil dhood

traumas i n adul t hood by | earni ng "basic, concrete skills", (PCR 1268),

and by getting involved inrelationships, but that when these things
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were taken away:

The PTSD Ii ke synptons conme and go dependi ng on
what ki nd of circunstances you find yourself in.
VWhat | nean by that is there's a certain anount
of , you know, kind of part of the package of
synptons, avoidance. O you can continue to
orchestrate your lifeinsucha way sothat you
avoid rem nders of difficulties that you have
had, you can be sonmewhat [asynptomatic]. Then
when you're threatened again, or exposed to
things that rem nd you, it plagues you and you
beconme hyper-vigilant, inpulsive junpy. So he
had t hat ki nd of happeni ng over the course of his
life.

| guess the other things, | guess is that these
interact with each other is that when under
stress fromeither the depressi on or the synpt ons
of the traumatization, then his cognitive
difficulties are even nore limting than they
normal ly are, because they are influenced by
ot her stressors.
14. (PCR. 1269-1270)

As aresult of his findings of neurocognitive deficits, chronic
depression, andtheresults of M. Arnstrong' s chil dhood traumas, Dr.
Dud! ey opi ned t hat M. Arnstrong was under extrene enotional di sturbance
at thetime of the crinme and that his ability to conformhi s conduct
according to the law was significantly inpaired. (PCR 1274).

Regar di ng the nental health testinony at the evidentiary hearing,
the | ower court appeared to o m sunderstand conpl etely the nature of
the cognitive deficits suffered by M. Arnstrong. The court found t hat
"there was no obj ective confirmation"” of Dr. Appel's finding of brain

damage”. Incomngtothis conclusion, thelower court disregardedthe
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testi nony of Dr. Thomas Hyde, who conduct ed neurol ogi cal testing, and
Dr. Terry ol dberg, whose independent neuropsychol ogical testing
accurately reflected Dr. Appel'sresults. The |l ower court confusedthe
term "objective test" with screening or inmaging techniques. The
neur ol ogi c testing performed by Dr. Hyde and t he neuropsychol ogi cal
testing perfornmed by Dr. CGol dberg are entirely objective. The | owner
court's dism ssal of nental health experts’ testinony is based onthe
fact that M. Arnstrong showed no abnormalities on either CAT scan or
EEG Both Dr. Gol dberg and Dr. Hyde testifiedthat a normal EEGwoul d
rule out neither brain damage or a seizure disorder. The State
presented nothing to rebut this testinony. The fact renains that
cruci al evidence went uni nvestigated duetotrial counsel's ignorance
of nental health principles as they apply to Ei ghth Amendnent
jurisprudence.

As with the non-statutory mtigation devel oped by a thorough
i nvestigationof M. Arnstrong's appallingfamly history, thiseasily
avai |l abl e statutory and non-statutory nental health mtigationis by no
means "negligible". Trial counsel's failure to investigate and
present this evidence cannot be attributedto strategy or tactic. H's
failures resulted in "negligible" non-statutory mtigation and no
statutory mtigation being presentedtothejury. M. Arnstrong has
denonstrated that his trial counsel rendered deficient performance

pursuant to Strickland. The standardis not that M. Mal avenda put on
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enough evi dence to avoi d an i neffective assi stance of counsel claim
t he standard i s whet her hi s deci sions were reasonableinlight of the
mtigation that was available at the tinme of trial. Cearly, trial
counsel m ssed t he nost conpel | i ng aspects that coul d have “humani zed”
his client. Instead, helet thejury believe there was no reason for
M. Arnmstrongtoreact as hedid. Thisis deficient performance under
the | aw
b. Pr ej udi ce.

Inadditionto deficient performnce, M. Arnstrong has denonstr at ed
prejudice."[T]hereis areasonabl e probability that, but for counsel's
unpr of essional errors, the result of the proceedi ng woul d have been
different. A reasonable probability is a probability sufficient to
under m ne confidenceinthe outcone." Strickland, 466 U.S. at 694. In
M. Arnstrong' s case, the prejudice is apparent. M. Arnstrong's
sentencing jury was entitled to knowthe reality of M. Arnstrong's
background, as it "m ght well have i nfluenced the jury's appraisal of
his noral culpability.” WIlians, 120 S. . at 1515. "Events that
result inapersonsuccunbingtothe passions or frailties inherent in
t he human condi ti on necessarily constitute valid mtigationunder the
Constitution and nust be consi dered by the sentencing court.” Cheshire

v. State, 568 So. 2d 908, 912 (Fla. 1990) (citing Lockett v. Onhi o, 438

U. S 586 (1978)). Moreover, "[mitigating evidence... nay alter the

jury's sel ection of penalty, evenif it does not underm ne or rebut the
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prosecution's deatheligibility case.” Wllians, 120 S. C. at 1516.

Even wi t hout thi s evidence, the jury returned arecomendation for
deat h by a vote of nine (9) tothree (3) (R 1953). Had only three (3)
nore jurors voted for life, M. Arnstrong woul d have received alife
sentence. |f defense counsel had presented the jury with all of the
avai l able mtigating testinony, thereconmendati on woul d have beento
i npose a |life sentence.

In M. Arnstrong's case, "counsel's error[s] had a pervasive

effect, altering the entire evidentiary picture at [the penalty

phase]." Coss v. Lackwanna County District Attorney, 204 F. 3d 453,
463 (3d Cir. 2000). That the jury and judge received a wholly
i naccurate portrayal of M. Arnstrong's life is established by a
conparison of the trial court's sentencing order with what is now
known.

The fact that sone mtigation was presented at M. Arnstrong's
penal ty phase does not precl ude a findi ng of prejudi ce and i neffective

assi stance of trial counsel. See e.q. in State v. Lara, 581 So. 2d

1288 (Fla. 1991), inwhichthis Court affirnmed a Dade G rcuit Court's
grant of penalty phase relief to a capital defendant where the
def endant presented at an evidentiary hearing evidence that was

"quantitatively and qual itatively superior tothat presented by def ense

counsel at the penalty phase.” 1d. at 1290. See also Hldwn v.

Dugger, 654 So. 2d 107 (Fla. 1995), (penalty phaserelief grantedto
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a capi tal defendant who had been convi cted of a strangul ati on nurder
and recei ved a unani nous j ury recomrendati on for death.) There, asin
M. Arnstrong' s case, this Court noted that at the penalty phase, trial
counsel did present "sone evidenceinmtigationat sentencing” which
was "quitelimted."” I[d. at 110. n.7. Nonethel ess, the Court granted
relief, finding that "[a]t his 3.850 hearing, H I dw n presented an
abundance of mitigating evidence which his trial counsel coul d have
presented at sentencing.” 1d. at 110. Thi s evidence i ncl uded two (2)
ment al heal th experts, whotestifiedtothe existence of nental health
mtigating factors, as well as a nunber of nonstatutory mtigating
factors. |d.

In a special concurrence, Justice Anstead noted that the
post convi ction judge, who was not the original sentencing judge,
struggled wth the issue of prejudice precisely because he was not t he
original sentencing judge. 1d. at 111-12 (Anstead, J., specially
concurring, in which Kogan, C J., and Shaw, J., joined). Justice
Anstead noted that the postconviction judge was hesitant to grant
relief, eventhough he felt that no adversarial testing had occurred,
because he believed that thetrial judge woul d have i nposed t he death
penal ty notwi t hstandi ng t he conpel | ing additional mtigation. 1d. The
same argunent i s equal |y appositeto M. Arnstrong' s case, inwhichthe
trial judge and the postconviction judge were not the sane. T h e

evi dence presented at M. Arnstrong's hearing is identical to that
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whi ch established prejudice in these cases, and M. Arnstrong is
simlarly entitled to relief under the standards set forth in

Strickland and WIIi ans.

ARGUVENT | |

THE LONER COURT ERRED | N SUMVARI LY DENYI NG MR
ARMSTRONG S GUI LT PHASE CLAI M5

A | NTRODUCTI ON

Atrial court has only two options when presented with a Rule
3.850 notion: "either grant an evidentiary hearing or alternatively
attach to any order denying relief adequate portions of the record
affirmatively denonstrating that appellant is not entitledtorelief on

the clainms asserted”, Wtherspoon v. State 590 So.2d 1138 (4th DCA

1992). A trial court may not summarily deny w thout "attach[i ng]
portions of the files and records concl usively show ngthe appellant is

entitledtonorelief", Rodriguez v. State, 592 So.2d 1261 (2nd DCA

1992). See also Brown v. State, 596 So.2d 1025, 1028 (Fl a.1992).

The l awstrongly favors full evidentiary hearings in capital post
convi ction cases, especially where a claimis grounded in factual as
opposedto |l egal matters. "Because thetrial court deniedthe notion
wi t hout an evi denti ary hearing and wi t hout attachi ng any portion of the
record to the order of denial, our reviewis |limted to determ ning
whet her the notion conclusively shows whether [M. Arnstrong] is

entitledtonorelief." Gorhamv. State, 521 So.2d 1067, 1069 (Fl a;
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1988). See also LeDuc v. State, 415 So. 2d 721, 722 (Fla. 1982).10
Sone fact based cl ai nms i n post convictionlitigationcanonly be

consi dered after an evidentiary hearing, Heiney v. State, 558 So. 2d

398, 400 (Fla. 1990). "The need for an evi denti ary heari ng presupposes
that there are i ssues of fact whi ch cannot be concl usi vel y resol ved by
the record. Were a determ nati on has been made t hat a defendant is
entitled to such an evidentiary hearing (as in this case), denial of
that right woul d constitute denial of all due process and coul d never

be harm ess.” Holland v. State, 503 So.2d 1250, 1252-3) Fl a. 1087).

Accepting the all egations . . .at face val ue, as we nust for purposes
of this appeal, they are sufficient torequire an evidentiary hearing",

Li ght bourne v. Dugger, 549 So.2d 1364, 1365 (Fla 1989).

M. Arnstrong has pl eaded substanti al factual all egations relating
tothe guilt phase of his capital trial. These include ineffective
assi stance of counsel, Brady and Ake violations which go to the
fundanent al fairness of his conviction. "Because we cannot say t hat
t he record concl usi vel y shows [ M. Rodriguez] isentitledtonorelief,

we nust remand this issue to the trial court for an evidentiary

hearing", Denps v. State, 416 So.2d 808, (Fla. 1982).

10 Furt hernmore, under the latest version of Fla. R Cim P. 3.850
evidentiary hearings are mandated for all factually based clains.
Wil e the new version of the rule is not strictly applicable to the
i nstant cause since his Rule 3.850 notion had been filed before

Cct ober 1, 2001, the effective date of the rule, the intent behind
the newrule is equally apposite to M. Arnstrong's case.
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Under Rul e 3.850 and this Court's well settl ed precedent, a post
convictionnovant isentitledto evidentiary hearing unless the notion
and the files and the records in the case concl usi vely showthat the
prisoner isentitledtonorelief", FlaR Cim P. 3.850. See al so

Lenon v. State, 498 So. 2d 923 (Fla. 1986); Hoffman v. State, 613 So. 2d

1250, (Fla. 1987); O Callaghan v. State, 461 So. 2d 1354, 1355 (Fl a.

1984); Gorham M. Arnstrong has all eged factsrelatingtothe guilt
phase, which, if proven, wouldentitlehimtorelief. Furthernore, the
files and records in this case do not conclusively showthat he is
entitled to no relief.

B. | NEFFECTI VE ASSI STANCE OF COUNSEL

a. Failure to challenge in court identification

Counsel failed to object to unreliable identification of M.
Arnstrong. State w tness Bobby Norton stated that he was unsure
whet her he couldidentify M. Armstrongincourt (R 620). M. Norton
di d not see M. Arnstrong's face at Church's the ni ght of the incident
(R 620). M. Nortonidentified M. Arnstrong in court w th counsel
for the State standing directly behind M. Arnstrong (R 621). Defense
counsel failedto adequately challengethereliability of thein-court
identification of M.Arnmstrong by Bobby Norton.

Notwi thstanding thein court identificationof Oficer Sallustio,
counsel's failure is not refuted by the record, even assum ng t hat

Norton had seen M. Arnstrong earlier that evening with the night
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manager. The fact remains that M. Norton stated shortly after the
i nci dent that he was “unsure” whet her he woul d be abletoidentify M.
Arnmstrong agai n and that he did not see Arnstrong's face that night.
Al'l of these inconsistencies should haveraisedaredflagto defense
counsel that there was sonethingwongwith M. Norton's |later positive
identificationof M. Arnstrong. Reasonably effective counsel woul d
have chal l enged the reliability of his identification.

Had def ense counsel challengedthereliability of Bobby Nortion's
identification, inpeachnent evidence woul d have been available to
present tothejury. Inaddition, M. Mal avenda's concessionthat M.
Arnmstrong was present at the crinme scene does not concede that the
wi tness' identifications were accurate or true.? Nor didit vitiate
his duty to chall enge the in-court identifications of the witnesses.
This i s obviously so, because he did chal l enge sone of the w tness
identifications, but not M. Norton's. Thereis no explanationinthe
record for why M. Mal avenda chal | enged sone wi t ness i dentifications
and not others. An evidentiary hearing is required

b. Failure to invoke the Rule of Sequestration

11 The State suggests at page 14 that M. Arnstrong had failed to
present an argunent that he was not present at the crinme scene. This
argunment was not presented because M. Arnstrong is not required to
make such an argunent to preserve his claimthat M. Ml avenda
inproperly failed to challenge the in-court identification of M.
Norton. Just because M. Ml avenda conceded M. Arnstrong s presence
at the scene does not nean that the witness’ s recollections of the
events or identification of the suspects were accurate. They are two
separate issues.
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Counsel was ineffective in failing to invoke the rule of
sequestrationuntil after the eyewi tnesses fromChurch'stestified (R
661). This gave state witnesses the opportunity to listen to the
guestions and answers and di scuss the testi nony with each ot her prior
tofacingthe simlar questions thensel ves. Counsel failedto object
tow tnessesidentifying M. Arnstrong' s codef endant, Wayne Col eman (R
1433). M. Coleman was tried separately. This identification was
irrel evant and confusi ng.

C. Failure to request a Frye hearing

Counsel was ineffectiveinfailing to request a hearing on the
question of whether the jury should have heard the DNA testinony.
Whether the jury is to hear certain scientific testinony is a
prelim nary question about the conpetence of the evidence andis for

t he judge alone. See, Ramrez v. State, 651 So. 2d 1164 (Fla. 1995).

Counsel shoul d have been aware not only of Florida' s evidence rules
provi di ng for such hearings; but al so, he shoul d have known that in
Floridathe Fryetest isutilizedfor determ ning whether thejury can

hear evi dence of novel scientific principlesor tests. See, Stokes v.

State, 548 So. 2d 188 (Fl a. 1989) (appl yi ng Frye test to posthypnotic

testinony); Bundy v. State, 471 So. 2d 9 (Fl a. 1985) (appl yi ng Frye test

to posthypnotic testinony).
The question addressed at a Frye hearingis whether the scientific

principleor methodis "sufficiently establishedto have gai ned gener al
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acceptanceintheparticular fieldinwhichit belongs.” 651 So. 2d at

1167, citing Fryev. United States, 293 F. 1013, 1014 (D.C. G r. 1923).

Reliability of the principleor methodis the primary concern of this
test. Ramrez, 651 So. 2d at 1167. As to DNA evidence, both the
t echni ques | eading to the creati on of and conpari sons of aut oradi ogr ans
and the techniques for calculating and arriving at popul ation

frequenci es nust satisfy the Frye test. Mirray v. State, 692 So. 2d

157 (Fla. 1997); Brimv. State, 695 So. 2d 268. (Fl a. 1997). Because

counsel failed to request such a hearing, the jury heard unreliable
evi dence.

Ther e was no adequat e showi ng t hat DNAtesting or cal cul ati ons net
the Frye test. Althoughthe State proffered the testinony of Dr. Martin
Tracey prior to presenting his testinony to the court, and counsel
conducted voir dire on the qualifications and testing perfornmed by
Geor ge Duncan, these did not constitute a proper Frye hearing. AFrye
hearing is an adversarial hearing at which the proponent of the
evi dence has the burden of provingthereliability of the evidence by
a preponderance of the evidence. Ram rez, 651 So. 2d at 1168. This did
not occur.

During their testinony, the State's DNAw tnesses testifiedthat
certain aspects of the testing and popul ati on frequency cal cul ati ons
wer e general ly accepted by the scientific community w thout offering

evi dence to support these statenents. See, Ranbs v. State, 496 So. 2d
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121 (Fla. 1996)(finding that testinony of dog-handler and police
officer insufficient, alone, to establish reliability of dog scent

determ nation |ineups); Crawford v. Shivashankar, 474 So. 2d 873 (Fl a.

1st DCA 1985)(finding that a court is not required to rely upon
statenment s by expert hinsel f that t her nography was general | y accept ed
intherelevant scientific comunity). Counsel didnot challengethe
use of the Broward Sheriff's Ofice's data base.

Dr. Tracey testified that the Florida Departnment of Law
Enf or cenent, the Royal Canadi an Mounted Pol i ce and ot hers decided to
collectively set up a data base (R 1194-95), but did not testify that
t he dat abase i s generally acceptedinthe scientific community. The
State offered no evidence to showthat it is so accepted.

M. Duncan testified to the source of sanples that nake up the
dat abase and to t he si ze of the dat abase (R 1253-54). However, there
was no showi ng t hat t he aut or adi ograns t hat nake up t hi s dat abase were
reliably produced, or that popul ati on substructuring woul d not af f ect
the results. Nor was t here an expl anati on of how 200 or 270 sanplesis
sufficient toarrive at statistically reliablefrequency cal cul ati ons.

No adequat e showi ng was nmade that the Broward Sheriff's Ofice
uses areliable protocol. The State called Dr. Tracey to reviewthe
BSO pr ot ocol and M. Duncan's work on M. Arnstrong' s case. However,
Dr. Tracey was not qualifiedtodothis. Hetestifiedthat he revi ewed

M . Duncan's autoradi ograms by performng a visual inspection (R
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1195). Because he does not work in a forensic setting, he does not
regul arly use conputers to conpare the size of alleles (R 1165). M.
Duncan' s opi ni on was based onthe results fromthe conput er neasuring
the weight of the alleles.

When counsel for the State asked how M. Duncan knewt he conput er
was correct in calculating the weights of the alleles, he answered,
How do you knowt he conputer isright, i s because
of this. Let's saythisright here, the conputer
conputes the sizes of this standard | ane ri ght
here. That's why you use the standards of this
girl, thiscell line, andit wll tell you what
the sizes are and you match it to the known
val ues and i f you get within your known w ndows
of conparison, you can say that in fact the

conputer has in fact sized those correctly.
(R 1249). This was a matter whi ch shoul d have been addressed at a
prelimnary hearing. It goestothereliability and accuracy of the
results.

Furthernmore, M. Duncan was unabl e to answer the question. He
sai d t hat he knows t he conput er conput es accurately becauseit arrives
at certain "wi ndows of conparison.” He did not explain howhe knows
that the conmputer correctly arrives at those known w ndows of
conparison. All he coul d say about the conputer detection of natches
was that the FBI cane down and installed the software and that the
software is used around the country (R 1250). Furthernore, M.

Duncan' s statenent that this software i s used around t he country does

not automatically establish that it is generally accepted in the
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scientific comunity. See, Ranpbs v. State, 496 So. 2d 121 (Fl a.

1996) (finding that testinony of dog-handler and police officer
insufficient, alone, to establish reliability of dog scent

determnationlineups); Gawfordv. Shivashankar, 474 So. 2d 873 (Fl a.

1st DCA 1985)(finding that a court is not required to rely upon
statenents by expert hinself that thernography was general |y accept ed
in the relevant scientific conunity).

d. Failure to adequately challenge the State's w tness'
qualifications

Counsel failedto adequately challenge M. Duncan's qualifications
as a DNA expert. M. Duncantestified before the jury that he passed
proficiency tests (R 1213). M. Duncantestifiedthat Lifecodes gave
hi m" passi ng mar ks" on 50 DNA profi ci ency tests and t hat he had passed
sonme FBI tests. There was no show ng, however, that proficiencytests
adm ni stered by Lifecodes and the FBI are generally accepted in the
rel evant scientific comunity as a nmeans of determningthereliability
of atester'sresults. Such ashow ng was necessary for theseresults
t o have been a basis for the court's decisionto admt hi mas an expert
in the field of DNA anal ysis.

Counsel also failed to adequately challenge M. Duncan's
qualificationtotestify tothe popul ation frequencies inthis case.
On direct exam nation, M. Duncan adm tted that heis not a popul ation
geneticist (R 1208). There was no showi ng t hat, and counsel di d not
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guestion whether, he had read literature on statistics or popul ation
genetics or that he had done the cal culations so often and was so
famliar wth themthat he coul d be qualified as an expert. When the
State was attenpting to have himqualified as an expert, the show ng
was rel ated only to t he producti on and neasuri ng of the autoradi ogram

| f counsel had retained a conpetent DNA expert, he woul d have
known t hat conventional serology isirrelevant to questions concerning
DNA testing. He woul d have objected to George Duncan i ncl udi ng his
experience in conventional serol ogy when the State was qualifying him
as a DNA expert (R 1212). Wth conpetent expert assi stance, counsel
woul d have known t 0 obj ect the State and wi t nesses repeatedly referring
to DNA "printing" and "fingerprinting" (e.g., R 1173, 1174, 1186,
1198, 1187, 1187, 1232). Such references communicated tothe jury a
fal se inpression of the nature of DNA testing.

e. Failure to object to inproper bolstering of the State's
W t nesses

Counsel failed to object and nove to strike a State's w t ness’
statenent tothejury, "Trust nme." (R 1344). Counsel failedto object
toirrelevant testinony causi ng undue prej udi ce and confusi on of the
i ssues when Dr. Di aneda described the surgical techniques used to
renove the bullets fromDeputy Sal |l ustio (R 866, 876). Trial counsel
failedto cross exam nethe State's DNAw t ness who actual |y produced
the autoradiogram He failed to object tothe State's DNA wi t nesses
repeatedly referring to DNA "fingerprinting" and "prints" (R 1186,
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1198, 1187, 1212, 1213, 1232, 1247. Furthernore, counsel failed to
object totestinony regarding traditional serology inconjunctionwth
DNA evi dence (R 1251). Counsel failed to object to George Duncan's
being qualifiedto give DNAtestinony i n part based on hi s experi ence
working in traditional serology (R 1207).

Throughout the trial, the court inproperly affirnmed the
credibility of state witnesses. The Court called these w tnesses their
first names in the presence of the jury, in contrast to the markedly
formal manner in which hit treated other wi tnesses. The inevitable
inplication was that the judge especially liked and trusted these
W t nesses, and that therefore, their testinony was entitledto great
wei ght. However counsel for M. Arnstrong nade no objectiontothis
i nproper conduct by the court, to M. Arnstrong's substantial
prej udi ce.

At the cl ose of Dr. Tracey's testinony, the court says, "Cone on
Ceorge. Let's hear fromGCeorge, " neani ng Geor ge Duncan, and conti nued,
"Doctor, you are excused fromtherule.” (R 1206). Cearly the jury
was bei ng encouraged to give great credibility believe M. Duncan's
testi nony based on the court's denonstrated friendlinesswithhim yet
M. Arnmstrong's counsel failed to nake an objection.

Simlarly, when defense counsel challenged Detective Edel's
qualification to testify about "searing", the court said, "I think

Chuck's an expert. |If you want himto be qualified, he can be."
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(R 976) Not only had the court made up its m nd about the w t nesses’
qual i fications, but also, thecourt inpliedthat it was because he knew
"Chuck" so long and so well.
This occurred again with Bruce Ayal a of the Broward Sheriff's
O fice. Wien the State offered hi mas an expert in glass and net al
fracture patterns, the court noted that:
VWl |, | have decl ared Bruce as an expert as [ si c]
forensic chem stry hundreds of tines. | will now
decl are himto be, in additionthereto, an expert
in the field of glass and fracture pattern
anal ysi s.

(R 1351-52).

Again, the court inplies that because this w tness has been
decl ared an expert inother fields and he knows t he wi tness so wel |, he
must thereforebequalifiedinthis additional field. Furthernore, the
court's personal vouchi ng for having qualifiedthe witness as an expert
"hundreds of tinmes" was an explicit invitationtothe jury to apply a
different, lesscritical standard of judgnment to Ayal a' s testi nony.

The court's bolstering of he State's "expert" w tnesses was
i nproper and m sleading. The court's actionleft the jury with the
i npression that these wi t nesses agai nst M. Arnstrong were especially
reliable. However trial counsel for M. Arnstrong was content to al |l ow
the jury this mstaken and msleading view of these w tnesses
credibility as buttressed buy the court. The failure to object is
substantially prejudicial to M. Arnstrong. Relief is warranted.
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f. Failure to object to opinion testinony fromunqualified
W t nesses

Detective Kanmmerer testified to the coonassie blue nethod of
detectinglatent fingerprints eventhoughthe court did not qualify him
as an expert (R 1083). Tom Mesick relied on Detective Kammerer's
results inhis latent print conparison and testified that the latent
print Detective Kamrerer's coonassi e bl ue net hod det ect ed mat ched a
known st andard taken fromM . Arnstrong (R 1451, 52). Inthe absence
of a record showi ng that Dr. Kammerer was an expert, M. Mesick's
results were unreliable. However trial counsel failed to object to
this testinony to M. Arnstrong's substantial prejudice.

g. | neffectiveness during jury sel ection

Furt hernore, counsel failedto ensure areader was present during
voir dire, thus rendering M. Arnstrong effectively absent during a
critical stage of the proceedings (R 191).

Counsel failedto adequately question and/ or strike juror Deborah
Baker. During voir dire, counsel for the State al nost forgot to
guestion her. Wen he did, it was obvious that he knew her and her
ci rcunstances. The follow ng exchange illustrates the situation:

MR. SATZ: Oh, Ms. Baker. yeah. Al right. |
know what she's going to say.

* * * %

MR. SATZ: Any hardship for you to sit here,
enotional ly, say, hardshiptothe extent it would
interfere with your ability to concentrate?
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M5. BAKER: Less on ne than on the others. |
mean, they're going to be short a person.

MR. SATZ: But youw || be abl e to concentrate on
the sworn testinony?

MS. BAKER: Yeah.
MR, SATZ: The | aw that Judge Coker says?
MS. BAKER:  Yes.

MR. SATZ: | [sic] sure you have sone i dea what
the lawis in a crimnal case?

MS. BAKER:  Yes.

(R 393-94). Defense counsel never asked Ms. Baker whet her she knew
M. Satz, howshe knewhi m howshe was so famliar with crimnal | aw,

why it woul d be an enotional hardship for her tosit onthis jury or
why she believed it woul d be an enoti onal hardship for anyone el seto
sit onthis jury. Defense counsel never asked how M. Satz knew what

she was going to say. The record reveals that Ms. Baker sat on M.

Arnmstrong's jury.

M. Arnstrong was entitled to afair and inpartial jury. This
exchange denonstrates that M. Arnstrong' s counsel failedto pursue a
I ine of questioningthat |ikely would have reveal ed bi as agai nst M.
Arnstrong on an enoti onal basis or favor towards t he St at e based on M.
Baker's famliarity with M. Satz.

h. Concl usi on

Due tothe ineffective assi stance of counsel, M. Arnstrong was
denied a reliabl e adversarial testing. But for the substantial and
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unr easonabl e errors and om ssions of counsel, there is a reasonable
probability that the outcone of this case woul d have been di fferent.
M. Arnstrong's capital conviction and sentence of death are the

resulting prejudice. Harris v. Dugger, 874 F. 2d 756 (11th Cr. 1989).

The jury did not receive adequate i nformati on about the case due to
counsel's failures. Anevidentiary hearing on all these all egations
IS warrant ed.

C. MR, ARMSTRONG LACKED SPECI FI C | NTENT

M. Arnstrong' s nmental disabilities prevented hi mfromhavingthe
requisite intent for a conviction of first degree nurder. The state
failedto provetherequisitelevel of intent for first degree nurder.
Because "there was no direct evi dence of a preneditated nurder, so we
nmust presune that the conviction rests onthe felony nmurder theory."

Menendez v. State, 419 So. 2d, 312, 315 (Fla. 1982). If afel ony nmurder

t heory can be upheld, "[f] or purposes of inposing the death penalty,
[M. Arnstrong's] crimnal culpability nmust be limted to his
participationinthe robbery, and his puni shnment nust be tailored to

hi s personal responsibility and noral guilt." Ennundv. Florida, 458

U. S 781, 801 (1982). Robbery i s not "a crime so gri evous an af f ront
to humanity that the only adequate response may be the penalty of

death." 1d. at 797, quoting G eqq v. Georgia, 428 U.S. at 184; See

al so Menendez v. State, 419 So.2d 312. The inposition of the death

penal ty for robbery is plainly excessive. Tisonv. Arizona, 181 U. S.
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137, 148 (1987).

"[Al n essential tenet of the due process guarant eed by t he
Fourteent h Anmendnent [is] that no person shall be nade to suffer the
onus of a crimnal conviction except upon sufficient proof -- defined
as evi dence necessary to convince atrier of fact beyond a reasonabl e
doubt of the existence of every el enent of the offense."” Jackson v.
Virginia, 443 U.S. 307, 316 (1979).

"Because [this Court] affirmed the death penalty inthis casein
t he absence of proof that [M. Arnstrong] killed or attenptedtokill,
and regardl ess of whether [ M. Arnstrong] i ntended or contenpl at ed t hat
lifewwuldbetaken,"™ Rule 3.850relief iswarranted. See Ennund, 458
U.S. at 801. Tothe extent trial counsel failed to pursue this issue
M. Arnstrong receivedineffective assi stance of counsel. Strickland

v. Washington. M. Arnstrong' s capital conviction and sentence of

death are the resulting prejudice. Harris v. Dugger, 874 F.2d 756

(11th Gr. 1989). This claimrequires an evidentiary hearing. M.

Arnmstrong is entitled to a hearing followed by Rule 3.850 relief.
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D. W THHCOLDI NG OF MATERI AL EXCULPATORY EVI DENCE

The State had or knew of material excul patory evidence and
failed to turn it over to defense counsel in violation of Brady v.
Maryl and, 373 U.S. 83 (1963). These om ssions rendered M. Arnstrong's
counsel's performance prejudicially ineffective.
M. Arnstrong has discovered through records received from
Pl antation Police Departnent that on or about February 22, 1990,
internal affairs began aninvestigationon mterial wtness, officer
Ronni e Nori ega'?, regardi ng his invol venent intheinstant case. During
the course of theinternal affairs investigation, it becane apparent
that M. Noriega witnessed the incident which ultimately led to M.
Arnmstrong's arrest and conviction. Furt her nore, M. Noriega's
recollections of the crine differ substantially from the theory
presented by the State and are both material and excul patory to M.
Ar mst r ong. Had trial counsel been aware of these material and
excul patory statenments, the outcone of M. Arnstrong's capital trial

woul d have been different.13

12. Upon conpletion of the internal affairs investigation officer
Nori ega was term nated.

131f trial counsel were in fact aware of O ficer Noriega' s statenents
, or could through due diligence have discovered them he would have
been constitutionally ineffective. Either the material was w thheld
from counsel or he unreasonably failed to discover it. An
evidentiary hearing is warranted to determ ne where, in fact the

br eakdown occurred.
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The i nvestigationinto M. Noriega produced two sworn statenents
from Oficer Noriega, giving details of M Noriega' s eyew tness
account of the incident. M. Noriega s account of events differs
substantially fromthe theory of the case propounded by the State at
M. Arnmstrong's capital case.

To determne materiality, undi scl osed evi dence nust be consi dered

"collectively, not itemby-item" Kyles v. Witley, 115 S. C. 1555

(1995). The statenents of Noriega are consi stent with and corroborate
new y di scovered evidence that M. Arnstrong has received. See
Argurment Il Finfra. However, the State never di scl osed the exi stence
of the internal affairs investigation into Oficer Noriega to M.
Arnmstrong' s trial counsel to M. Arnstrong's substantial prejudice.
Had trial counsel gai ned possession of this material, he woul d have
been abl e to cast reasonabl e doubt on the State's theory and to have
i npeached the State's witnesses. There is a reasonabl e probability
that the outcone of M. Arnstrong' s capital trial would have been

different. See United States v. Bagley, 473 U. S. 667, 680 (1985). The

stat enents of both individual s support thetheory that M. Arnstrongis
not the primary perpetrator of the crine.

Such evi dence nmust be di scl osed regardl ess of a request by the
defense, and the State has a duty to eval uate the point at which the
evi dence col | ectively reaches the |l evel of materiality. Bagl ey, at 682,

Kyl es. However, it is not the defendant's burden to show the
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nondi scl osure "[njore | i kely than not altered the outconeinthe case.”

Strickland v. Washi ngton, 466 U. S. 668, 693 (1984). The Suprene Court

specifically rejected that standard in favor of a showing of a
reasonabl e probability. A reasonable probability is one that
under m nes confidence in the outcone. Such a probability undeni ably
exi sts here.

Under Kyles v. Witley, 115S. . 1555 (1995), any evi dence t hat

coul d be construed as favorabl e to t he def ense nust be di scl osed by t he
prosecuti on. This includes excul patory evidence (evidence that
i ndi cat es soneone else didit), inpeachnent evi dence (evi dence t hat
couldlead to the di scovery of evidence to be used agai nst the State’s
W t nesses), or any ot her evidence t he defense coul d use to represent
its client.

In the instance of M. Noriega's internal affairs statenents,
there is evidence that tends to showthat M. Col eman may have been
responsible for killing OOficer Geeney. It also showed that M.
Nori ega' s statenents changed several tines, which could have led to
i npeachi ng evi dence or evi dence that was favorabl e to t he defense. M.
Noriega's statenents differed substantially fromthe State's theory of
the case and from the accounts of the State w tnesses. These
di fferences could have been favorable to the defense, not only to
i npeach Noriega, but to use in other areas of the defense or

i nvestigation. Upon conpletionof theinternal affairs investigation,
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Nori ega was term nated. Either type of evidence is considered

legitimte Brady evidence. See Brady, Kyles.

M. Arnmstrong has shown that the files and records inthe case do

not conclusively rebut his clains of ineffectiveness and Brady. See

Fla. R Cim P. 3.850. Therefore, M. Arnstrong is entitled to an

evidentiary hearing on this claim
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E. NEWLY DI SCOVERED EVI DENCE

New facts have cone to light that bear on M. Arnstrong's
conviction and sentence. M. Arnstrong has discovered that M.
Arnstrong' s codef endant Wayne Col eman!® bef ri ended i nmat e Ant hony Cooper
in prison.*™ This occurred subsequent to both M. Arnmstrong's and
Col eman's own convi ctions and sentences.

Cooper and Col eman were for atine housed together in al ock-down
cell. They renai ned toget her for approxi mately two weeks duri ng whi ch
ti me Col eman di scussed the crine with Cooper in detail. On March 3,
1997, inmate Ant hony Cooper gave a taped interview with |Inspector
McCasl and. During that interview Cooper stated:

[ Col eman] went to rob a chicken pl ace .
Coleman is the one that killed, the officer.
: And the police that lived, or suppose to
live hereally don't knowwhat happened, and t he
broad was all balled up under the table so she
couldn't see. . . . [Coleman] said |'mthe one
who kil led him" (Statenment of Ant hony Cooper p.
33) (enphasi s added).
Thereafter, on April 10, 1997, Broward State's Attorney's O fice sent
i nvestigator Walt LaG aves to Question Ant hony Cooper. During that

i nt ervi ew Cooper detail ed how Col eman was i n t he doorway when he shot

14 Col eman was tried capitally and convicted of first degree
murder, but on the jury reconmmendation received a |life sentence

15 M. Cooper was convicted of a crine unrelated to those of which
M. Arnmstrong and Col eman were convicted
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his weapon and killed the officer. On May 12, 1997, investigator
LaG aves t ook a second t aped st at enent fromCooper wher ei n Cooper agai n
gives details of the crinme stating that Col eman shot the officer.
The st atenment s of Ant hony Cooper cast doubt upon the cul pability
of M. Arnstrong for first degree nurder. Furthernore, they call into
questionthe proportionality of M. Arnstrong’'s death sentence. This
error i s exacerbated by t he enphasi s pl aced on M. Arnstrong' s supposed
relative culpability inaffirmng M. Arnstrong' s death sentence on
direct appeal. Arnstrong, 642 So. 2d 739-40. The new evi dence
together withthemtigationerroneouslyignoredbythetrial court and
not presented due to counsel's ineffectiveness denonstrate that M.
Arnmstrong's death sentence is unreliable and di sproportionate.
The evi dence present ed herei n denonstrates that the result of M.

Arnmstrong' s sentenci ng proceedingis unreliable. R chardsonv. State,

546 So. 2d 1037 (Fl a. 1989) When the newl y di scovered evidence is
viewed in conjunction with the evidence never presented at trial
because of Brady violations, and because of counsel's deficient
per formance, there can be no question that M. Arnstrong' s sentence
cannot withstand the requirenents of the Ei ghth and Fourteenth

Amendnents. State v. Gunsby, 670 So. 2d 920 (1996). The evi dence

establishes that M. Arnstrong probably would have received a life

sentence. Jones v. State, 591 So. 2d 911 (Fl a. 1991). An evidentiary

hearing and Rule 3.850 relief are proper.
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F. CONCLUSI ON

Each of the above clains is factually based. None is refuted by

the record. An evidentiary hearing should be granted .
ARGUMENT |||
THE PUBLI C RECORDS ARGUVMENT

This Court has rul ed that coll ateral counsel nust obtain every
public record in existence regarding a capital case or else a
procedural default will be assessed agai nst t he defendant. Porter v.
State, 653 So. 2d 375 (Fla. 1995). The Court has al so nmade it clear
t hat a pri soner whose convi cti on and sent ence of deat h has becone fi nal
ondirect reviewisentitledtocrimnal investigative public records
as provided in Chapter 119 and by Fla.R Crim P3. 852. Publ i c
records i ssues remain outstandinginM. Arnstrong' s case. Anotionto
conpel the disclosure of certain records was filed on March 5, 1997
(PCR. Supp. 25-34) but was never heard by the | ower court.?®

On May 14, 1997, this Court entered an order suspending the
operation of the newFla. R Cim P. 3.852 and tolled all public

records proceedi ngs i n several post conviction death penalty cases,

16 The agencies involved were the Ofice of the Attorney General;
Broward County Clerk of Court; Broward County Jail; Broward County
Sheriff's Ofice; Ofice of the State Attorney for the Seventeenth
Judicial Grcuit; Departnment of Corrections; Fort Lauderdal e Police
Department; Metro Dade Police Departnent;

Cty of Mam Police Departnent; Florida H ghway Patrol and Oakl and
Park Police Departnent.
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i ncluding Arnstrong's case. Followingthelifting of thetolling of
M. Arnstrong' s public records litigation, counsel for M. Arnstrong
made additional witten demands for public records on Decenber 28,
1998. At the order of the lower court, M. Arnstrong then filed a
second noti on to conpel production of public records requested pursuant
toFLa, R Cim P. 3.852 on June 3, 1999 (PCR Supp. 166-169). This
second notionto conpel detailed issuesresultingfromsuppl enentary
requests filed by M. Arnstrong i n Decenber 1998. It alsospecifically
rai sed the i ssues previously raisedinthe March 5, 1997 notion t hat
had not beenheard due to the tolling of the Rule. However, at a
hearing on the June, 3, 1999, the | ower court declined to hear the
original March 3, 1997 notion on the grounds that M. Arnstrong had
wai ved the issue. The | ower court erred. As counsel made plain at
t hat hearing, M. Arnstrong has never wai ved any public records i ssue,
and was prevented by the tolling of Rule 3,852 from litigating this
i ssue. See PCR 893. Inaddition, records suppliedto M. Arnstrong
fromthe Repository are illegible, inconplete and truncated. M.
Arnmstrong received records originating with the City of Plantation
Police Departnment with m ssing sections and pages, for which no
exenption was taken. Despite having contacted the Repository, M.
Arnmstrong has not received all the records that woul d properly be
provided as a result of M. Arnstrong's request. Unt i | Mr .

Arnstrong has recei ved adequat e copi es of the remai ning records, he
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cannot file a final Rule 3.850 notion. Failure to provide M.
Arnmstrong with the records and to permt himto anend his Rul e 3. 850

motionis error. See, e.q. Miehl eman v. Dugger, 623 So. 2d 480 (Fl a.

1993) ("Muehl eman has si xty days fromt he dat e he recei ves t he records
towhichheisentitledor fromthe date of this opinion, whichever is
|ater, to amend his 3.850 petition to include any facts or clains
containedinthe sheriff'srecords"). M. Arnstrong shoul d|ikew se be
granted t he opportunity to pursue hi s outstandi ng public records and
amend this Rule 3.850 notion accordingly.
ARGUMENT |V
MR, ARMSTRONG |'S | NNOCENT OF FI RST DEGREE

MURDER AND OF THE DEATH
PENALTY

M. Arnmstrong i s innocent of the death penalty Sawer v. Witley,
112 S. C. 2524 (1992). H's death sentence is disproportionate.
| nnocence of the death penalty can al so be shown by denonstrating
i nsuf ficient aggravating circunstances so as to render the individual
ineligiblefor death under Floridalaw Inthis case, M. Arnstrong's
trial court reliedupon four aggravating circunstances to support his

deat h sent ence: 1/

(1) prior conviction of a violent felony; (2) coomtted while engaged
in the comm ssion of a robbery or flight therefrom (3) the capital
felony was commtted for the purpose of avoiding arrest or effecting
an escape fromcustody; and (4) nurder of a | aw enforcenent officer
engaged in the performance of official duties.
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M. Arnmstrong's jury was given unconstitutionally vague
i nstructions onthe aggravating ci rcunstances rel i ed upon by t he j udge
to support M. Arnstrong' s death sentence. As a result, these
aggravating circunstances cannot be relied upon to support M.
Arnmstrong' s death sentence.
Furthernore, M. Arnstrong' s death sentence i s di sproportionate
Here, the lack of aggravating circunstances coupled wth the
overwhel m ng evi dence of mtigating evidence and sentences of the co
defendant's discussed elsewhere render the death sentence
di sproportionate. M. Arnstrong is innocent of the death penalty.
ARGUMENT V

UNCONSTI TUTI ONAL JURY | NSTRUCTI ONS

A AGGRAVATI NG CI RCUMSTANCES
At thetinme of M. Arnstrong's trial, sec. 921.141, Fla. Stat.,
provided in pertinent part:

(b) The def endant was previ ously convi cted
of another capital felony or of a felony
i nvol ving the use or threat of violence to the
per son.

* k k%

(d) The capital felony was commtted while
t he def endant was engaged, or was an acconpli ce,
inthe comm ssionof, or anattenpt tocommt, or
flight after conmttingor attenptingtocommt,
any robbery, sexual battery, arson, burglary,
ki dnappi ng, or aircraft piracy or the unl awf ul
t hr owi ng, pl aci ng, or discharging of a
destructive device or bonb.

* k k%

(e) The capital felony was conmtted for
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t he purpose of avoiding or preventing a | awf ul
arrest or effecting an escape from custody.
(Jj) The victimof the capital felony was
a law enforcement officerengaged in the
performance of his or her official duty.

The United States Suprene Court's opinionsinR chnondv. Lew s,

113 S. . 528 (1992) and Espinosa v. Florida, 112 S. C. 2926 (1992),

require a resentencing before a jury in M. Arnstrong's case.

M. Arnmstrong's penalty phase jury was not given "an adequate
narrow ng construction,” but instead was sinply instructed on the
facial | y vague statutory | anguage. Fol | owi ng t he deat h recormendat i on,
t he sentenci ng j udge i nposed a deat h sentence. Under Floridalaw, the
judge was required to give great weight to the jury's verdict.
Espi nosa.

Trial counsel failed to object. Trial counsel had no strategic
reason for hisfailuretoobject. Hewas ineffective for not doing so.
To the extent the i ssue coul d have been presented on direct appeal,
appel | at e counsel was i neffective for not raisingtheissue on direct
appeal .

B. BURDEN SHI FTI NG

The St at e nust prove t hat aggravati ng ci rcunst ances out wei gh t he

mtigation. State v. D xon, 283 So.3d 1(Fla. 1973), cert denied 416

U S 943 (1974). This standard was not applied to M. Arnstrong's
capi tal sentencing phase, inproperly shifting to M, Arnstrong the

burden of provi ng whet her he should Iive or die, Mullaney v. WI bur,
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4211 U.S. 684 (1975). Relief is warranted.

C. AUTOVATI C AGGRAVATI NG Cl RCUMSTANCE

M. Arnstrong was convicted of first degree nurder, with robbery
as the underlying felony. The jury was instructed on the "fel ony
mur der" aggravating circunstance. The trial court subsequently found
the existence of the "felony nurder" aggravating factor.

The jury's deliberation was obviously tainted by the

unconstitutional and vague i nstruction. See Sochor v. Florida, 112 S.

Ct. 2114 (1992). The use of the underlying fel oni es as an aggravati ng

factor rendered the aggravator "illusory” inviolationof Stringer v.

Black, 112 S. Ct. 1130 (1992).
ARGUVMENT VI
THE STATE | MPROPERLY | NTRODUCED NONSTATUTCORY
AGGRAVATI NG Cl RCUMSTANCES

An attenpt to prevent the arbitrary inposition of the death
penalty is witten into Florida's sentenci ng schene. Aggravating
circunstances specifiedin Florida's capital sentencing statute are
excl usive, and no other circunstances or factors may be used to

aggravate a crine for purposes of theinpositionof the death penalty.

Fla. Stat. § 921.141(5)(1996); Mller v. State, 373 So. 2d 882 (Fl a.

1979). This Court, in Elledge v. State, 346 So. 2d 998, 1003 (Fl a.

1977) stated:

W nmust guard against any unauthorized
aggravating factor goingintothe equation which
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m ght tip the scal es of the wei ghing process in
favor of death.

In M. Arnmstrong' s penalty phase, the State introduced evi dence whi ch
was not rel evant to any statutory aggravating factors. Further, the
trial court reliedupon several inpermssiblefactorsinsentencingM.
Arnstrong to death. Furthernore, inits sentencing order, the Court
speci fically wei ghed non-statutory aggravating circunstances. M.
Armstrong's sentencing jury was presented with non-statutory
aggravating circunstances, including that M. Arnstrong felt no
renorse, thereby tainting its recommendation, which the Court
considered in sentencing M. Arnstrong to death.

The Court's and jury's consideration of these non-statutory
aggravating circunstances entitle M. Arnmstrong to a new sent enci ng
because t he error cannot be found harm ess beyond a r easonabl e doubt .

Ell edge. Relief is proper.

ARGUVENT VI |
MR, ARVMSTRONG WAS ABSENT FROM CRI Tl CAL STAGES
OF THE TRI AL
The accused has aright to be present at all stages of thetrial
where his absence mght frustrate the fairness of the proceedi ngs.

Faretta v. California, 422 U S. 806, 819, n.15, 95 S. . 2525, 45

L. BEd. 2d 562 (1975). Acapital defendant i s absol utely guaranteedthe

right to be present at all critical stages of judicial proceedings.

104



This right i s guaranteed by the federal constitution, see, e.q., Drope

V. Mssouri, 420 U. S. 162 (1975); Counsel failed to ensure a reader

was present during voir dire, thus rendering M. Arnstrong effectively
absent during a critical stage of the proceedings (R 191). He was
not able to adequately consult with counsel concerning the panel.
The failure of trial or direct appeal counsel toraisethisissue
denied M. Arnstrong the effective assistance of counsel.
Sincethis error denied M. Arnstrong his fundanental right to be
present thisissue cannot be deened harm ess. This court nust conduct
an evidentiary hearing on this matter and thereafter relief nust be

gr ant ed.

ARGUMENT VI | |
MR ARMSTRONG S CONVI CTI ONS AND SENTENCE ARE
| LLEGALLY | MPOSED | N VI OLATI ON OF | NTERNATI ONAL
LAW
M. Arnstrong is a Janaican citizen whose rights pursuant to
international awwere violated. Article 36 of the Vienna Convention
requires that when a foreign national is arrested, the country
det ai ni ng hi mnust gi ve hi mimedi ate notice of his right to see and
communi cate with his consular representative.
In addition, international |aw holds that |lengthy delay in
adm ni stering an otherw se | awful death penalty renders the ultinate

execution i nhuman, degradi ng or unusually cruel. See e.qg. Pratt v.
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Attorney Ceneral of Jammica (1994) 2 A C. 1, 18, 4 All EE R 769,

773(P.C. 1993).

M . Arnmstrong hereby preserves argunents as to the
constitutionality of the death penalty, given this Court's precedent

ARGUMENT | X
FLORI DA' S DEATH PENALTY UNCONSTI TUTI ONALLY
PERM TS CRUEL AND UNUSUAL PUNI SHVENT

Florida's death penalty statute denies M. Arnstrong hisright to
due process of | awand constitutes cruel and unusual punishnment onits
face and as applied to this case. Execution by el ectrocution and/ or
| ethal injection constitutes cruel and unusual puni shment under the
constitutions of both Florida and the United States. M. Arnstrong
her eby preserves argunents as to the constitutionality of the death

penalty, given this Court's precedents.
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ARGUMENT X
THE JURCR | NTERVI EW AND JUROR M SCONDUCT
ARGUMENT
Fl ori da Rul e of Professional Responsibility Rul e 4-3.5(D) (4)
provides that a | awyer shall not initiate conmunications or cause

another toinitiate communicationswithany juror regardingthetrial.

Thi s prohibition inpinges upon M. Arnstrong's' right to free
association and free speech. This rule is a prior restraint. This
prohi bi tion viol ates equal protectioninthat a defendant whois not in
custody can freely approach jurors to ascertain if juror m sconduct
occurred whil e an i ncarcerat ed def endant i s precl uded formso doi ng.
Deat h sentenced innates are so precl uded.

This prohibitionrestricts M. Arnmstrong' s access to the courts.
Relief is warranted.

ARGUMENT XI
MR, ARMSTRONG | S | NSANE TO BE EXECUTED

M. Arnstrong i s insane to be executed. In Ford v. WAi nwight, 477

U. S 399 (1986), the United States Suprene Court held that the Ei ghth
Amendnent protects individuals fromthe cruel and unusual puni shrment of
bei ng executed whil e insane.

M. Arnstrong acknow edges that this claimis not ripe for

consi deration. However, it nust be raised to preserve the claimfor
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review in future proceedings and in federal court should that be

necessary. See Stewart v. Martinez-Villareal, 118 S C. 1618 (1998).

ARGUVENT Xl |
THE CUMULATI VE ERROR ARGUMENT
M. Arnstrong did not receive the fundanental ly fair trial to which he

was entitl ed under the Ei ght h and Fourteenth Anendnents. See Heath v.

Jones, 841 F.2d 1126 (11th Gr. 1991). It fail ed because the sheer
nunber and types of errors that occurredinhistrial, when consi dered
as a whole, virtually dictated the sentence that M. Arnstrong
ultimately received.

The fl aws i n t he systemwhi ch sentenced M. Arnstrong to death are
many. They have been poi nted out not only throughout this brief, but
alsoin M. Arnstrong' s direct appeal and while there are neans for
addr essi ng each individual error, addressing each error only on an
i ndi vi dual basis w Il not afford constitutionally adequat e saf eguards
agai nst M. Arnstrong' s i nproperly i nposed death sentence. This error
cannot be harm ess. The results of the trial and sentencing are not
reliable. Relief is warranted.

CONCLUSI ONS AND RELI EF SOUGHT

Based upon the foregoing and the record, M. Arnstrong
respectfully urges this Court toreverse thelower court order, grant

a hearing on M. Arnstrong's public records clains, grant an
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evidentiary hearing on the outstanding clains and grant such ot her

relief as the Court deens just and proper.
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