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STATEMENT OF THE CASE AND FACTS

Petitioner’'s statenent of the case and facts does not include
the mandatory references to the appropriate pages of the
record. See Florida Rule of Appellate Procedure 9.210(b)(3).
Therefore, the followng statenent of the case and facts is
of fered:

Petitioner was charged by a nine-count information with one
count of burglary of a structure, six counts of grand theft,
one count of possessi on of a not or vehicl e W th
altered/renoved vehicle identification nunber (“VIN), one
count of attenpted first degree nurder with a firearm and one
count of solicitation to commt first degree nmurder. (R3 308-
311) In each specific count it was alleged that the crinme
occurred in Orange County, Florida. The information, however,
i ncluded the general jurisdictional allegation that each crinme
“occurred in tw or nore judicial circuits...as part of a
related transaction or said offenses were connected wth an
organi zed crimnal conspiracy affecting two or nore judicia
circuits...” (Id.)

Def ense counsel did not challenge the jurisdiction of the
Ofice of Statew de Prosecution (“OSP’) by either a notion to
dismss or a notion for statement of particulars. During the
trial of this cause the trial court inquired of the defense as

to whether Petitioner would challenge the jurisdiction of the



statewi de prosecutor’s office. (T2 188-189) The defense
responded affirmatively and the trial court heard testinony
outside the presence of the jury. Wtness Schaefer testified
that he heard Petitioner and others “brag about previous
years” when they had stolen notorcycles at Bike Wek and
Bi ket oberfest in Daytona Beach. (T2 234-235) The wi tness
also affirnmed that crimes occurred in Orange County as well.
(T2 237-238) M. Schaefer wtnessed Petitioner alter the VINs
of stolen notorcycles. Petitioner admitted to M. Schaefer
that he had been “operating” a long tinme and had not been
caught. (T2 239-240) The trial court took the jurisdictional
guestion under advi senment but not ed t hat st at ew de
jurisdiction was established. (T2 244)

It was subsequently shown during trial that Petitioner altered
the VINs of the stolen notorcycles in order to obtain
fraudulent titles containing said altered VIN (T3 270) In
fact, it is likely that Petitioner used another State to
“clean up” the title before applying for a new title from
Tal | ahassee, which is located in Leon County, Florida. (T3
273, 311-312; T8 1034)

Wtness WI kerson testified that two of the stolen notorcycles
with altered VINS were found in Lake County, Florida and
recovered from said county. (T4 408-409) Petitioner also

told another witness that WI kerson had a house in C ernont,



Lake County, Florida. The conversation regarding C ernont
occurred in connection wth Petitioner’s solicitation to
murder W/ kerson; the nurder was to take place in Cernont or
at a junkyard in Orange County. (T4 401, R5 612, 632)

The thefts, attenpted nurders, and fraud occurred, at a
mnimum in Leon, Lake, Orange, and Volusia counties. The
trial court heard extensive argunent regarding these factors
during Petitioner’s notion for judgnent of acquittal. (T8
1033-1040) The trial court entered a witten order finding
that statewi de jurisdiction was established. (R5 403-405)

On direct appeal Petitioner alleged that the trial court erred
in denying his notion for judgnent of acquittal based upon the
OSP jurisdictional grounds. The Fifth District entered its
witten decision affirmng the jurisdiction of the OSP

In said witten opinion, the Fifth D strict Court mnade the
finding that Petitioner had for some tine operated a
nmotorcycle “chop shop” in Orange County (Ninth Crcuit) which
depended in part on stolen notorcycles from Volusia County
(Seventh Circuit). The court then analyzed the nature of the
crime of burglary (it nust always be a “local” crime unless
the structure or stolen property sits on both sides of a
county/circuit line) and the OSP s express statutory power to
prosecute burglaries. The court concluded that it is within

the OSP's power to prosecute individual burglaries separately



Thi

in different counties/circuits for the convenience of
W t nesses or other such reason. The jurisdiction of the OSP
was affirmed.

Petitioner, through new counsel, next filed a notion for
rehearing en banc! alleging grounds not previously raised in
the briefs. (5DR 19-29)2 The court granted the notion for
rehearing for the purpose of certifying the foll ow ng question
to the suprene court, either because it is of exceptional
i nportance or because of its “possible” conflict with Wnter
v. State, 781 So.2d 1111 (Fla. 1st DCA 2001):

DOES THE OFFI CE OF THE STATEW DE PROSECUTOR HAVE JURI SDI CTl ON
TO PRCSECUTE A BURGLARY IN THE COUNTY IN VWHCH IT WAS
COWM TTED IF IT IS ALLEGED THAT THE BURGLARY WAS A PART OF A
BUSI NESS ENTERPRI SE ENGAGED | N MULTI - Cl RCUI T CRI MES?

s Court has reserved ruling on jurisdiction and ordered

briefs on the nerits to be fil ed.

for

1 This notion was not filed “in conjunction with” a notion
rehearing pursuant to Florida Rules of Appellate Procedure

9.330 and 9.331(d).

r ef

2 “5DR” refers to the record in the 5! DCA Al'l ot her
erences are to the trial court record.
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SUMVARY OF THE ARGUMENT

There is no conflict and the narrow certified question is not
a matter of great public inportance. The jurisdiction of the
Statewi de Prosecutor is not a matter to be decided by the
jury. It is instead a legal question which directly relates
to the validity of the charging instrunment; if the information
is signed by an authorized person (i.e., a statew de
prosecutor or State’'s Attorney), the docunent is not subject
to dismssal on said ground.

Mor eover, because the statewi de prosecutor and the State’'s
Attorney have concurrent jurisdiction to try this case, it
matters not which agency actually files the charges against
Petitioner. This issue is therefore not one of great public
i nport ance.

Here, Petitioner challenged jurisdiction during his notion for
judgment of acquittal — which requires all facts to be viewed
in alight nost favorable to the State. But regardless of the
manner in which the challenge was nounted, the appropriate
jurisdictional allegation is present in the information and
t he evidence supports the finding of jurisdiction. The Fifth

District’s decision should be uphel d.



ARGUMENT
| SSUE

TH'S COURT IS WTHOUT JURI SDI CTI ON
BECAUSE THERE IS NO “POSSIBLE
CONFLI CT” AND NO MATTER OF GREAT
PUBLI C | MPORTANCE. THE OFFI CE
OF STATEWDE PROSECUTI ON HAS
JURISDICTION TO PROSECUTE A
BURGLARY | N THE COUNTY I N WH CH
I T WAS COMWTTED IF IT IS
ALLEGED THAT THE BURGLARY WAS A
PART OF A BUSINESS ENTERPRI SE
ENGAGED I N MULTI-CI RCU T CRI MES.

JURI SDI CT1 ON BASED UPON AN | SSUE OF GREAT PUBLI C | MPORTANCE

Initially, the State points out that the certified question,

as phrased, is not a mtter of great public inportance.

| ndeed, Petitioner has abandoned this claim because he does

not discuss or argue this issue in his initial brief on the

merits. I nstead, Petitioner “agrees” that the GOSP

prosecute a local burglary if it is alleged and proven that

OSP has authority to file the charges. (merits brief at

And there can be no dispute that the local State s Attorney

could prosecute this case instead of the OSP. The penalty

would be the sane in either case. The power to prosecute is

basically a procedural matter. Thus, even though the question

may be of academic interest, it is not a matter of great

public inportance. Moreover, the State need only allege

jurisdiction to try a case; the State proves venue during the

trial.



If the OSP cannot prosecute a crime commtted in Orange
County, then a local (Ninth Crcuit) prosecutor can file the
information and handle the case. Both prosecutors have
concurrent jurisdiction to prosecute a crine. See Article 1V,
Section 4(c), Florida Constitution. Thus, the authority to
prosecute a specific burglary offense in the county in which
it was commtted (“selective filing”) does not qualify as a
matt er of gr eat public i nport ance. Petitioner has
appropriately chosen not to expend any effort pursuing said
ar gunent .

JURI SDI CT1 ON BASED UPON CONFLI CT

This Court has conflict jurisdiction under Article V, Section
(3)(b)(3) of the Florida Constitution only where a deci sion of
a district court "expressly and directly conflicts" with a
decision of this Court or another district court. This Court
has repeatedly held that such conflict nust be express and
direct, that is, "it nust appear within the four corners of

the majority decision.” Reaves v. State, 485 So. 2d 829, 830

(Fla. 1986). However, in this case the Fifth District nerely

suggested a “possible conflict” with Wnter v. State, 781

So.2d 1111 (Fla. 1st DCA), review denied, SC01-830 (2001). A

“possible” conflict falls far short of the express and direct
conflict required to invoke this Court’s jurisdiction.

The "four corners" of the opinion in this case do not include



a citation to Wnter, supra. The Fifth District analyzed the
Florida Constitution and exam ned Florida Statutes in regard
to the power of the OSP to prosecute a “local” burglary
of f ense. The opinion then enphasized factual findings which
supported the holding of the trial court. Only at the behest
of Petitioner in his notion for rehearing en banc did the
Fifth District “certify” a question based upon *“possible”
conflict. (5DR 87)

Petitioner’'s reliance on Wnter v. State, supra, as a basis

for conflict is msplaced. Wnter does not involve selective
filing or the prosecution of a “local” offense. Al t hough
Wnter and the case under review both involve the jurisdiction
of the OSP, they could not be nore dissimlar. Wnter was
charged with fourteen counts including conspiracy to |aunder
nmoney and to commt theft — but it was stipulated that all of
his acts occurred in one county. The target of the conspiracy
was a State Enployee’s self-insurance fund. This bank account
or “fund” was ostensibly owned by various state enployees
residing throughout the state. The only basis for OSP
jurisdiction was the fact that the targeted bank account was
“owned” by persons living in other judicial circuits. The
reasoning is that if a person conspires to steal property
(cash) belonging to people residing in separate circuits, then

that crimnal conspiracy affects victinse in tw or nore



judicial circuits.

In the case under review there is no conspiracy charge and
there is wuncontroverted physical evidence that Petitioner
physically commtted <crinmes in two or nmore circuits.
Mot orcycles were stolen in Volusia County, VINs were altered
by application through Leon County, and sone stolen vehicles
were eventually recovered in Lake County. This scenario is
far renoved from the |l egal ownership of a trust fund that was
opened and accessed in only one circuit.

In summary, it cannot be overenphasized that in the Wnter
case it was “[without dispute... [that] the crines charged in
the information took place only in the Second Judicial

Circuit.” See Wnter, 781 So.2d at 1115. Here, that issue

was disputed and the State presented evidence that physica
crimnal acts occurred in several circuits.

There is yet another clear distinction between the two cases.
The Wnter court reasoned that the OSP woul d have jurisdiction
only if the crimes were connected with an organized multi-
circuit crimnal conspiracy. But in the case under reviewthe
Fifth District analyzed only the “related transaction” clause
regarding the OSP jurisdiction, not an organized crimnal
conspi racy. Section 16.56, Florida Statutes (1999) confers
the OSP authority to prosecute: (1) where the crime is

occurring in tw or nore circuits as part of a related



transaction or (2) where the crinme is connected with an

organi zed crimnal conspiracy affecting two or nore circuits.

In fact, in Wnter the court expressly found the “related
transaction” analysis inapplicable. Wnter, 781 So. 2d at
1116. (“Here we are concerned with that part of the statute
allowng the OSP to prosecute an offense ‘connected with an
organi zed crimnal conspiracy affecting two or nore judicial
circuits.’”) Thus, not only was it stipulated that all of
Wnter's crimnal acts were commtted in one judicial circuit,
but the Wnter court analyzed a different jurisdictional
provi si on.

There is no conflict between the two cases. Wnter held,
based wupon stipulated facts, that the OSP did not have
authority to prosecute. Here, after a ruling upon disputed
facts, the court found that the OSP had authority to prosecute
“local” crinmes in Orange County.

ARGUMENT ON THE MERI TS

In this case the general nulti-circuit allegation is found in
the charging docunent. Petitioner therefore attenpts to
nmodi fy and expand the certified question beyond that which was
framed by the Fifth District opinion. He now clains there are
two issues: (1) was jurisdiction sufficiently alleged, and

(2) were the jurisdictional facts sufficiently proven.

10



Petitioner also argues that the jury did not hear the
jurisdictional evidence; and that Petitioner was “anbushed” on
the jurisdictional question by references to uncharged crines.
(merits brief at 6) Finally, Petitioner also clainms that the
decision in this case contrasts with the decision in Apprendi

v. New Jersey, 530 U S. 466, 120 S.Ct. 2348, 147 L.Ed.2d 435

(2000) . These clains are refuted in the follow ng argunent.

The sufficiency of allegations or proof is largely a factua

matter beyond the |imted conflict or <certified question
review of this Court. The “certified’” question in this case,
as framed by the district court, is whether the OSP can
prosecute only a few related offenses and conduct the trials
| ocal |y. For instance, can the OSP charge and prosecute
several Orange County burglaries (in Orange County) wthout
charging the other (related) <crinmes committed 1in other
circuits? Can they also separately prosecute one related
burglary in Tanpa and one in Daytona? This procedural

gquestion nust be answered in the affirmative.

Hi storically, venue and jurisdiction are proper in the county
in which the crine was conmtted. The creation of the OSP
provided a neans by which a crime could be joined (for
prosecution) with a crime commtted in another circuit, but

this expansion of venue is not exclusive and does not divest

11



the “host” county or circuit of its jurisdiction. There is no
statutory | anguage which alters the |ong-established rule that
venue lies in the county where the crimnal act occurred. And
of course, in this case the charged offenses all took place in
Orange County even though related acts occurred in and
affected nore than one circuit. Moreover, as noted earlier
Article 1V, Section 4(c) of the Florida Constitution (2000)
provides that the statewide prosecutor has “concurrent
jurisdiction” wth State’'s attorneys to prosecute violations
of | aw.

The fact that the jury did not hear the jurisdictional
evi dence and argunment (other than the proof that the charged
crimes occurred in Orange County) is a benefit to Petitioner
The jury remai ns unbi ased because it does not hear evidence of
uncharged cri mes. In fact, it is alnbst never appropriate to
informa jury of uncharged crines. O course, the easiest way
to resolve this issue is to require that nore charges be filed
agai nst Petitioner. It is ironic that Petitioner is actually
conplaining that the State failed to file other charges which
were commtted in a separate circuit. This failure, it is
alleged, results in a lack of jurisdiction. Such a claimis
unprecedented and would result in judicial usurpation of
executive function. |If the OSP has the authority to prosecute

a case, then it has the authority to choose which charges w |

12



be filed and which wll not.

Neverthel ess, the venue of the charged crinmes was O ange
County, and the jury was presented with evidence supporting
said venue. The validity of the charging docunent, which is
never admtted as evidence, is not a question for the jury.
Wet her or not the proper or authorized person has signed a
chargi ng docunent or whether the allegations are sufficient to
prove jurisdiction is a matter for the trial court. A jury
cannot “decide” wupon docunents not entered into evidence.
Clearly, the information is subject to a notion to dismss, a
noti on for a bill of particul ars, or perm ssi bl e
jurisdictional challenges. And Petitioner admts in his brief
that he “repeatedly <challenged...the OSP's jurisdiction.”
(merits brief at 8-9) But if Petitioner raised this issue
“repeatedly” (i.e., pretrial as well as during trial) he
should not have been surprised or “anbushed” regarding the
matter.

Petitioner was clearly aware that the OSP filed the charges
alleging nmulti-circuit jurisdiction; and it was obvious that
all the charged counts occurred only in Oange County. The
proffered jurisdictional evidence was revealed or could have
presumably been revealed to Petitioner through depositions and
pretrial discovery. Petitioner was aware of the allegations

as soon as the information was fil ed. He was not “surprised”’

13



or “anmbushed” as a result of raising the issue at trial.
Lastly, Petitioner raised for the first tine in his notion for

rehearing en banc the relevance of the holding in Apprendi v.

New Jersey, 530 U S. 466, 120 S.C. 2348, 147 L.Ed.2d 435

(2000) . But not only is this issue procedurally barred
because it was not tinely raised bel ow, Apprendi focused upon
findings which increase the penalty for a crine. Here, the
fact that the OSP is involved in a case does not increase the
puni shment for the crine. Nor does the jurisdictional issue
increase the range of penalties available. Ther ef or e,
Apprendi provides no basis upon which to conclude that a jury
must find, beyond a reasonable doubt, that subject-matter
jurisdiction lies in the circuit where the case is tried. To
rule otherwise would result in an additional essential elenent
to be proven in all crimnal cases (i.e., jurisdiction in
addition to venue); at the very least a special jury verdict
woul d be required. Such a result was not intended by the
casel aw or the |egislature.

Petitioner concludes his nerits brief by arguing that “the
Fifth District’s decision in this case and the First
District’s decision in Wnter clearly run afoul of ... due
process...” (rmerits brief at 11-12) Assum ng arguendo that
both cases are indeed simlar in their violation of due

process, then there is little likelihood that Wnter “directly

14



and expressly conflicts” wth the case under review
Qobvi ously, where both cases violate due process in a simlar
fashion, there can only be a “partial” conflict.

The certified question raises a very narrow issue involving
the authority of the OSP to separately prosecute individual
burglaries that are allegedly part of a nulti-circuit
enterprise. In the first page of his argunment Petitioner
states that he “agrees with the Fifth District’s concl usion”
that the OSP can prosecute a local burglary if it is alleged
and proven that said burglary is part of a related transaction
occurring in another circuit or if it is “connected” with an
organi zed crimnal conspiracy affecting two or nore circuits.
(merits brief at 4) The “related” crimnal transactions were
alleged in the information and proven in the trial court.
Neverthel ess, should this Court determne that conflict
exists, it should clarify the inference found in the Wnter
opinion that the authority of the OSP to prosecute a case is
t he equi val ent of subj ect matt er jurisdiction.
"[ S]ubject-matter jurisdiction concerns the power of the trial
court to deal with a class of cases to which a particul ar case

bel ongs."” Cunninghamv. Standard Guaranty Ins. Co., 630 So.2d

179, 181 (Fla. 1994). Subject matter jurisdiction is not a
matter for the jury to decide; it is an issue that can be

raised even when no jury is enpaneled. Accord, Wnter 781

15



So.2d at 1117 (“[t]he question of jurisdiction of the OSP w ||
be determ ned by the court and will not be submtted to the
jury as a question of fact”).

O course, the State’'s concern is that subject matter
jurisdiction can be raised at any tine. Thus, if the
authority of the OSP is the equivalent of subject-matter
jurisdiction, any convicted felon <could <challenge the
authority of the OSP twenty years or nore after conviction.
The State contends that subject-matter jurisdiction is sinply
the power of a court to hear a case; and after an information
or indictnment is filed the OSP and the State’ s attorneys have
“concurrent jurisdiction” pursuant to the Florida Constitution
to prosecute the case. Subject-matter jurisdiction wll
always lie in the county where the crine was conmtted.

A technical flaw does not strip a circuit court of subject
matter jurisdiction over a cause which is expressly conferred

by law. Card v. State, 497 So.2d 1169, 1173 (Fla. 1986) cert.

denied, 481 U S. 1059, 107 S.C. 2203, 95 L.Ed.2d 858 (1987).
Simlarly, a defective felony information or indictment wll
still invoke the subject-matter jurisdiction of the CGrcuit
Courts. Section 26.012(2)(d), Florida Statutes (1981),
provides that the circuit court has jurisdiction over all
felony trials. Further, article V, section 5(b) of the

Florida Constitution provides that "[j]Jurisdiction of the

16



circuit court shall be uniform throughout the state."” Thus,
once venue is properly established, the circuit court has
subject matter jurisdiction over the cause.

Where a felony is alleged to have occurred in a particular
circuit or county, the appropriate circuit court has subject-
matter jurisdiction to handle the case even where the
information is unsigned or otherw se defective. And if the
defendant alleges that an wunauthorized person signed the
i nformati on, then the trial court has subject-matter
jurisdiction to rule on the question. If the information or
indictnment is dismssed, it is not because the trial court
| acked subject-matter jurisdiction; for it could not have
ordered a dism ssal w thout subject-matter jurisdiction.
Petitioner’s claim that subj ect-matter jurisdiction is
inplicated in these circunstances has been rejected by the

courts of this State. In Colson v. State, 717 So.2d 554, 555

(Fla. 4" DCA 1998) the defendant argued that the trial court
| acked jurisdiction because the information was not signed and
was therefore defective. Colson relied wupon State V.
Anderson, 537 So.2d 1373 (Fla. 1989) to support his argunent
that the defect should be deened fundanental error. But in
Anderson, this Court stated that "jurisdiction to try an
accused does not exist under article I, section 15 of the

Florida Constitution unless there is an extant information,

17



indictnment, or presentnent filed by the state.” Anderson, 537
So.2d at 1374. This Court held that Anderson was
di stingui shabl e because the court was describing a situation
in which there was no information or indictnent. Here, (and
in Colson and Wnter) there was an information describing a
felony which conferred subject matter jurisdiction on the
circuit court.

Simlarly, this Court should reaffirm that subject-matter
jurisdiction exists whenever even an unsigned information is
filed in the appropriate court. The fact that an information
is procedurally defective renders it subject to a notion to
dismss or to an application for a wit of quo warranto, but
it does not inpact the subject-matter jurisdiction of the
court. A defendant may not challenge the validity of an
information or the authority of the prosecutor twenty years
after conviction. A defendant waives such a defect in the
information if he fails to object before pleading to the

substantive charges. Colson, supra, 717 So.2d at 555.

A crimnal charge can only be dism ssed because of a defective
chargi ng docunent if the defendant tinely and properly brings
the error to the trial court's attention. Courts have |ong

acknow edged the wel |l -established rule of Chanplin v. Cochran,

125 So.2d 565 (Fla. 1960) that where a defendant nakes no

attack on an information before or during trial, the failure

18



of the prosecuting officer to attach an oath to an infornmation
is not fatal to conviction after defendant's pleading and

trial on the nerits. See Morffy v. State, 534 So.2d 733, 734

(Fla. 3d DCA 1988).
Florida Rule of Crimnal Procedure 3.140(g) nmandates that no
objection to an information that was not properly signed or
verified shall be entertained after the defendant pleads to
the nmerits. Mor eover, pursuant to subsection (o) of the sane
rule, no indictnent or information shall be dismssed on
account of any defect unless the court shall be of the opinion
that the information is so vague, indistinct, and indefinite
as to mslead the accused and enbarrass himin the preparation
of his defense. This issue involving the validity of the
chargi ng docunment or the authority of the prosecutor should
not be confused wth subject-matter jurisdiction. This Court
should settle the question and rule that any allegation
pertaining to the validity of the indictnent or information
(including the authority of the signor) is waived unless it is
raised prior to entering a plea.

In summary, the specific facts of this case align it wth

State v. Nuckolls, 677 So.2d 12 (Fla. 5'" DCA 1996) where it

was held that a general nulti-circuit allegation (such as the
identical allegation used in the information under review 1is

sufficient to fulfill the jurisdictional requirenments of the

19



OSP.3 More inportantly, in an earlier decision the same court

expressly held that notor vehicle title violations and notary

public violations fall wunder the auspices of the OSP. See

State v. Nuckolls, 606 So.2d 1205 (Fla. 5'" DCA 1992); section

16.56(1)(a)6, Florida Statutes (2000) (crinmes involving or

resulting in the commssion of fraud or

deceit upon any

person). O course, the crux of this case involves a vehicle
chop shop, “cleaned” titles, renoval VI Ns. and the
recovery of stolen vehicles. Not only do title applications

have to be processed and issued in

uncontroverted that notorcycles stolen

Leon County, it 1is

by Petitioner were

recovered in Lake County. Furthernore, the evidence was clear

that Petitioner planned to kill a witness in both Lake and
Orange counti es. There is no express or direct conflict
with any Florida cases. This Court should decline
jurisdiction herein or, in the alternative, this cause should

be affirmed in its entirety.

8 This Court recently declined to accept jurisdiction of

Wnter based upon conflict wth Nuckolls,
there is no conflict between the two cases.

20
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CONCLUSI ON

Revi ew should be denied and Petitioner's conviction and
sent ence should be affirned.

CERTI FI CATE OF SERVI CE

| HEREBY CERTIFY that a true and correct copy of the
foregoi ng has been furnished by U S Mil to Neal T. MShane,
Esg., 836 North Hi ghland Avenue, Ol ando, Florida 32803, this
19th day of Novenber, 2001.
CERTI FI CATE OF COVPLI ANCE

| HEREBY CERTIFY that the size and style of type used in
this brief is 12-point Courier New, in conpliance wth Fla. R
App. P. 9.210(a)(2).
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