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STATEMENT OF THE CASE AND FACTS

On February 15-17, 2000, defendant/appellant JAMES KING stood trial on a
nine-count Second Amended Information filed against him by the Office of the
Statewide Prosecutor [OSP].  The information charged that King was guilty of
burglary of astructure, multiple counts of grand theft auto, one count of possession
of amotor vehiclefromwhich theidentification number hasbeen removed, one count
of attempted first degree murder, and one count of solicitation to commit murder in
the first degree. Each of the crimes allegedly occurred in Orange County, Florida.
In order to support the Statewide Prosecutor’'s exercise of jurisdiction, the
information generally alleged:

AND SAID OFFENSESOCCURRED IN TWO ORMORE JUDICIAL
CIRCUITS IN THE STATE OF FLORIDA AS PART OF A
RELATED TRANSACTION OR SAID OFFENSES WERE
CONNECTED WITH AN ORGANIZED CRIMINAL CONSPIRACY
AFFECTING TWO OR MORE JUDICIAL CIRCUITS IN THE
STATE OF FLORIDA.
Defense counsel repeatedly challenged thejurisdiction of the OSP to prosecute
thecaseagainst Kingattrial. The informationfailed to specifically identify any other
Floridajudicial circuitinwhich King' salleged crimesoccurred. The OSP offered no

evidenceto thejury to demonstrate the multi-jurisdictional nature of the chargesbut,
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instead, only profferedinadmissiblehearsay testimony that Kingwas onceoverheard
talking about stealing motorcycles in Daytonato the trial judge. When King was
convicted, heagain challenged the OSP sjurisdiction on appeal to the Fifth District,
asserting that the OSP failed to properly allege and prove the jurisdictional facts
requisite to the OSP's exercise of jurisdiction of his case. In upholding King's
conviction, the Fifth District stated:

[tihe policy behind the creation of the Office of the Statewide
Prosecutor demandsthat we broadly construethe prosecutorial authority
of the statewide prosecutor. Here, it was alleged generally in the
information that athough the charged offenses were themselves
committed in Orange County, that they “ occurred intwo or morejudicia
circuits ... as part of arelated transaction.” Proof was submitted to the
trial judge which convinced him of the truth of this allegation. We
believe the constitutional provision, further developed in the statute,
contemplates that even a local offense committed as part of a multi-
district criminal activity, because of thisrelation, “legally occurred” in
two of more judicia districts. [Emphasis added.]

InKing’ smotionfor rehearing, he challenged the Fifth District’ sanalysis and
specifically sought resolution of two legal questions, to-wit:

A. Whereadefendant challengesthefactua basisfor the OSP sclaim
of jurisdictionto prosecuteacrimebased onageneral alegation that the
crimescharged occurredin morethan onejudicial circuit, must the OSP
provethefacts asserted asthe basisfor the OSP’ sexercise of itslimited
statutory jurisdiction to the jury beyond a reasonable doubt by



competent, admissible evidence?

B. Where adefendant challenges the factual basisfor the OSP' sclaim
of jurisdiction to prosecute a crime by motions for judgmental of
acquittal made after the close of the State’' s case, isit sufficient for the
OSP to proffer inadmissible hearsay evidence of uncharged crimes to
the trial judge to demonstrate a factual basis for the exercise of the
OSP's jurisdiction not proved to the jury by the OSP in its case in
chief?

In granting King's motion for rehearing, the Fifth District recognized its
possible conflict with the First District Court of Appeal’ sdecisionin Winter v. Sate,
781 So.2d 1111 (Fla. 1* DCA 2001), and certified the conflict and the following

guestion to this Court for resolution, to-wit:

DOES THE OFFICE OF THE STATEWIDE PROSECUTOR HAVE
JURISDICTION TOPROSECUTEA BURGLARY INTHECOUNTY
IN WHICH IT WASCOMMITTED IFITISALLEGED THAT THE
BURGLARY WAS PART OF A BUSINESS ENTERPRISE IN
MULTI-CIRCUIT CRIMES?

The Supreme Court has jurisdiction of the question certified pursuant to Rule
9.030(a)(2)(v) and/or (vi), FloridaRulesof Appellate Procedure, becausethequestion
sought to beresolved is of exceptional statewideimportanceand, the Fifth District’s
June8, 2001 opinionis inconflict withtheFirst District’ sdecisionin Winter v. Sate,

781 S0.2d 1111 (Fla. 1¥ DCA 2001) and Apprendi v. New Jersey, 530 U.S. 466, 120
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S.Ct. 2348, 147 L.Ed.2d 435 (2000).

SUMMARY OF ARGUMENT

Both the Fifth and First District Courts of Appea erroneously found that the
OSP need not plead and proveto ajury beyond areasonabledoubt the jurisdictional
facts requisite to the OSP' s exercise of its statutorily-limited jurisdiction.

ARGUMENT

The Fifth District avoided reversing King's conviction in this case by
anayzing apublic policy issue concerning the OSP sjurisdiction that was not even
before the court. Notwithstanding the Fifth District’s misdirected anaysis, King
did not challengethe OSP’ sjurisdiction to prosecute “apurely local crime.” Infact,
as ageneral proposition, King agreeswith the Fifth District’s conclusion that the
OSP can prosecute “apurely local crime, suchasburglary” if that crimeis both
alleged and proved to be “part of arelated transaction” that occurred in another
judicial circuit, or when it “is connected with an organized crimina conspiracy
affecting two or more judicia circuits.”

The Office of the Statewide Prosecutor isacreature of the Florida Constitution
and of specific Florida Statutes. See Art. IV, 8 4(c), Fla Const.; 8§ 16.56(1)(a),

Fla.Stat.; Zanger v. Sate, 548 So0.2d 746 (Fla. 4th DCA 1989). Under the applicable
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constitutional provision, the statewide prosecutor has “concurrent jurisdiction with
the state attorneys to prosecute violations of crimina laws occurring or having
occurred, intwo or morejudicial circuitsaspart of arelated transaction, or when any
such offenseis affecting or has affected two or more judicial circuits as provided by
genera law.” Art. 1V, 8 4(c), Fla. Const. Additionally, 8§ 16.56(1)(a), Florida
Statutes, provides that the OSP "may ... [i]nvestigate and prosecute’ severa
enumerated crimes, but “[t]he office shall have such power only when such offense
IS occurring, or has occurred, in two or more judicial circuits as part of a related
transaction, or when any such offense is connected with an organized criminal
conspiracy affecting two or more judicial circuits.”
Theissuesin King's case are:

~ did the OSP sufficiently allege the requisite jurisdictional
factsin theinformation filed against King; and,

~ did the OSP prove the requisite jurisdictional facts
necessary to support the OSP’s exercise of jurisdiction of King's
caseat trial?
In affirming King’s conviction, the Fifth District clearly ignored the fact that

noneof thethreeinformationsfiled against King identified any other judicial circuit

that was supposedly effected by the Orange County crimes charged. None of the



informations identified the “organized criminal conspiracy affecting two or more
judicial circuits” with which the alleged Orange County crimes were supposedly
connected. Moreover, the Fifth District’ sconclusion that “it was shown that King
had for sometimebeforethe eventsalleged in thisinformation operated amotorcycle
chop shop in Orange County (Ninth Circuit) which depended in part on stolen
motorcycles from Volusia County (Seventh Circuit),” is premised on testimony
King'sjury never heard.

The OSP only proffered Robert Shaefer’s testimony that he overheard
Kingtaking about stealing motorcyclesinVolusiaCounty tothetrial judge, outside
thepresenceof thejury. Thus, thejury never heard the evidence uponwhichtheFifth
District decided the OSP’ sjurisdiction was properly founded. Obviously, both the
trial judge and the Fifth District simply presumed that the OSP could prove the
requisite jurisdictional factswithout considering the admissibility of the proffered
evidence. Consequently, without any pre-trial notice of the OSP' sintent to rely on
evidence of other, uncharged crimes and, without any foundation laid for its
admission, King had no opportunity to prepare or to defend himself when he was
ambushed by the OSP sproffer of Shaefer’ sinadmissible hearsay testimony at trial.
Therefore, just asthe First District did in Winter v. State, 781 So.2d 1111 (Fla. 1%

DCA 2001), the Fifth District should have recognized that the OSP's failure to



sufficiently allegeand provethejurisdictional facts requisite toitsprosecution of the
caseagainst King mandatesreversal of King’ sconviction. InWinter, theFirst District
rejected the same kinds of arguments advanced by the OSP in King's case.

In Winter, for example, the State also argued that when the OSP generaly
alleges that the crimes charged affected two or morejudicial circuits, theonly way
to challenge the jurisdiction of the OSP isby quo warranto. The First District
rejected that argument and specifically recognizedthat “[tlhe OSP need not allegein
particular countsthat the crimesoccurredin or affected two or morejudicial circuits....
The general jurisdictional alegation ... is therefore sufficient. Nevertheless, a
defendant facing prosecution by the OSP must have some meansto argue that the
facts do not support jurisdiction.” Id. at 1116. Thus, theFirst District held that
adefendant can challenge the factual basisfor the OSP’ s jurisdiction by amotion to
dismiss.

TheFirst District also specifically recognized that the connection between the
crimes charged and the uncharged, but argued consequences purportedly flowing
from those crimes doesnot fulfill “the statutory requirement of *affecting two or
morecircuits,”” “absent actual impact in other judicial circuits.” TheFirst District
concluded that the OSP did not have authority to prosecute adefendant charged with

14 criminal countsarising out of hisemployment at Unisys, theformer administrator
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of the Florida State Employees Health Self Insurance Fund. The defendant was a
supervisor at Unisys, who with two other Unisys employees hatched an idea to
process health claims through afalse provider using areal doctor’slicense, receive
and cash the benefit checks themselves, and then split the money amongst the three
of them. The State argued at least three different theories under the OSP statute as
the bases of itsjurisdiction similar to the arguments made in King's case.

On appeal in Winter, the State primarily relied on the argument that since the
defendant and his co-conspirators stole from a trust fund contributed to by state
employees statewide, the crimes alleged to have occurred solely in Leon County had
a statewide impact, as generally alleged in the same kind of catch-all jurisdictional
alegation set forthin thefirst and second amended informationsfiled against King
by the OSPinthiscase. Inreversing Winter’ sconviction, theFirst District held that:

[@] ssuming arguendo that the conspiracieshereinvolved afund towhich
employeesin variousjudicial circuits may have contributed, such falls
short of the showing required to invoke an OSP prosecution.... Absent
clear proof of an actual impact in other judicial circuits, the
statutory requirement of “affecting two or more circuits’ is not
satisfied.... Thelegidative grant of OSP authority applies“only” when
an offense enumerated inthe statute hasoccurred intwo or morejudicial
circuits as part of a related transaction or, as is relevant here, when
“connected with an organized criminal conspiracy affecting two or more
judicial circuits.” 816.56(1)(a), Fla.Stat. Wefindthat theLegislaturehas
purposefully limited OSP jurisdiction, and we therefore declineto give
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the expansive reading advanced by the State. 1d. at 1116. [Emphasis
added.]

The First District’s reasoning in reversing Winter’s conviction is clearly
applicable in King's case.  King repeatedly challenged the factual basis of the
OSP's jurisdiction to prosecute him; King did not challenge the authority of the
specific Assistant Statewide Prosecutor assigned to hiscase. The OSPfailedto offer
any competent, admissible evidence to demonstrateitsjurisdiction. The OSP failed
to give King any pre-trial notice of itsintent to rely on the Williams Rule evidence it
proffered to demonstrate the generally-alleged jurisdictional facts. The OSP laid no
foundation for theinadmissible, hearsay testimony it proffered to demonstrate the
OSP s jurisdiction to the judge, outside the jury’s presence. Obviously, the Fifth
District should haveaddressed theissuesKing actually raisedin hiscase, inthesame
manner asthe First District addressed theissuesraised in Winter’ scase. Instead, the
Fifth District avoided the issues by reexamining a question of public policy it
essentially answered yearsago. See, Nuckollsv. Sate, 677 So.2d 12 (Fla. 5" DCA
1996); Snyder v. State, 715 So.2d 367 (Fla. 5" DCA 1998).

However, similar to the Fifth District’s conclusion that the OSP's proffer of
inadmissible hearsay evidence of uncharged crimesto thetrial judge was sufficient

todemonstratethe OSP sjurisdictioninKing' scase, inWinter, onthe State’ smotion



for clarification and certification, theFirst District held that “[t]hejurisdiction of the
OSPwill bedetermined by the court and will not be submitted tothejury asaquestion
of fact.” Id. at 1117. Thus, both the First and the Fifth District have created an
unconstitutional exception tothe basic rulesof due process reiterated by the United
States Supreme Court in Apprendi v. New Jersey, 530 U.S. 466, 120 S.Ct. 2348,
147 L.Ed.2d 435 (2000). In Apprendi, the Supreme Court expressly held:

... [o]ther than the fact of a prior conviction, any fact that increases the
penalty for a crime beyond the prescribed statutory maximum must be
submitted to thejury, and proved beyond areasonable doubt. With that
exception, we endorsethe statement of therule set forthin the concurring
opinionsin [Jonesv. United Sates, 526 U.S. 227, 119 S. Ct. 1215, 143
L.Ed.2d 311 (1999)]: “[i]t is unconstitutional for a legislature to
remove from the jury the assessment of facts that increase the
prescribed range of penalties to which a criminal defendant is
exposed. It isequally clear that such facts must be established by
proof beyond a reasonable doubt.” 526 U.S. at 252-253, 119 S.Ct.
1215.... [Emphasis added.]

The Supreme Court found that the New Jersey hate crime statute violated
fundamental concepts of due process because it permitted the state to seek
enhancement of Apprendi’s sentence by submitting proof by apreponderance of
the evidence tothetrial court at sentencing that the crimes Apprendi was convicted
of weremotivated by racial hatred. The Supreme Court heldthat, consistent withthe

fundamental concepts of due process it reexamined, the factual basis for the
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classification of acrimeasa“hatecrime’ hadto bealleged inthe charging document
and proved to ajury beyond a reasonable doubt.

Because jurisdiction to prosecute a crime is fundamental to the legality of a
criminal conviction, alleged jurisdictional facts must be proved to ajury beyond a
reasonable doubt, as must every other element of a crime charged. Asnoted by the
court in Zanger, supraat 748,

Rule 3.140(0), Florida Rules of Criminal Procedure, ... has been relied
on by the supreme court in holding that absent ashowing of prejudiceto
the defendant, afailure to allege venuein an indictment or informant is
not a defect which will render the charging instrument void. Tucker v.
Sate, 459 So.2d 306 (Fla. 1984). The court in Tucker took care to
distinguishjurisdiction from venue, however, nothing that theretheissue
was “solely one of venue, not affecting the power of the court to hear
the case but rather addressing thepropriety of that particular trial court
to hear that particular case.” 1d. at 308. It appearsthat an inquiry into
prejudice or embarrassment or whether the defendant may have been
misled is not appropriate in a case involving an information with a
jurisdictional defect as opposed to one merely incorrect as to venue.
The general rule, then, isthat jurisdiction is to be determined from the
face of an indictment or information and any conviction based on an
information which does not properly allege jurisdiction is void.

Contrary to  Apprendi, both the Fifth and First Districts would
unconstitutionally relieve the OPS of its burdento proveall the alegations of any

information or indictment it files beyond a reasonable doubt to the jury. Both



Districtswould unconstitutionally authorize the OSP to proveagenera jurisdictional
alegation tothetrial court by somelesser, unidentified standard of proof, without
examination of the admissibility of the evidence proffered. Thus, both the Fifth
District’ sdecision in this case and the First District’ sdecision in Winter clearly run
afoul of the very due process protectionsthe United States Supreme Court found to
beso compellingin Apprendi astojustify itsdecision that the New Jersey hatecrime
statute was unconstitutional.
CONCLUSION

This Court must examine the issues presented in King's case in light of the
applicability of both Winter and Apprendi and reject the Fifth District’s public
policy analysis.  This Court must recognize and apply the basic due process
concepts reiterated in Apprendi  and regject both the First and the Fifth Districts
determination that it is sufficient for the OSP to demonstrate its jurisdiction to
prosecuteacase by aproffer of incompetent, inadmissible evidence tothetrial judge,
outsidethepresenceof ajury. ThisCourt must find that thefacts necessary to confer
jurisdiction onthe OSP to prosecute any case are an essential element of any offense
prosecuted by the OSP and, therefore, must bealleged in anindictment or information
and, when challenged, proved to ajury beyond a reasonable doubt by competent,

admissible evidence. Just asthe First District did in Winter, this Court must reverse
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appellant James King's conviction because the OSP did not sufficiently allege or

prove the facts necessary to demonstrate itsjurisdiction to prosecute King for the

Orange County crimes charged. @ THEREFORE, JAMES KING respectfully
requests that the Court reverse and vacate his conviction.
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