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| NTRODUCTI ON

Petitioner, THE STATE OF FLORI DA, was the prosecution in the
trial court and Appellee in the District Court of Appeal of
Florida, Second District. Respondent, Adol phus Merricks, was
the defendant in the trial court and the Appellant in the
District Court of Appeal. The synbol “R’ designates the
original record on appeal. The synbol “T” designates the

transcript of the trial before the court.



STATEMENT OF THE CASE AND FACTS

The respondent, Appel | ant down bel ow, appealed his
convi ctions and sentences for sexual battery and attenpted
sexual battery. The Second District Court of Appeal mmjority
opi nion reversed these convictions because the trial court erred
in denying the defense motion for mstrial based upon an
i nproper comunication between a bailiff and the jury in
violation of Florida Rule of Crimnal Procedure 3.410. Merricks
v. State, 25 Fla. L. Wekly D2031 (Fla. 2d DCA August 17, 2001).
Rul e 3.410 provides

After the jurors have retired to consider

their wverdict, if they request additional
instructions or to have any testinony read
to them they shall be conducted into the

courtroom by the officer who has them in
charge and the court may give them the
additional instructions or may order the
testinony read to them The instructions
shall be given and the testinony read only
after notice to the prosecuting attorney and
to counsel for the defendant.

After the jury retired to deliberate, a juror infornmed a
bailiff that the jury would l|like sone testinony read back.
Anot her bailiff told the juror “You'll have to rely on your
menories,” and shut the door. The trial judge was advised, and
summoned defense counsel and the prosecutor. (T. 225-226). One
mnute later, the bailiff returned and advised that the jury

reached a verdict. The judge discussed the incident wth



def ense counsel and the prosecutor before receiving the verdict.
The judge pointed out that the conmunication was inproper, but
he would have likely given the sane response. Def ense counsel
nmoved for mstrial, which the trial court denied. The court
found that any error would not be prejudicial to the defense
since “the comunication was inadvertent, and was done w thout
the know edge of the court or anyone else, and that the jury
advised the bailiff that it had reached a verdict imediately
after it was given the response by the bailiff.” Merricks,
supra.

The majority opinion of the Second D strict Court of Appeal
reversed the convictions, finding the wviolation per se
reversible error once the defense counsel objected and noved for
mstrial . The dissent pointed out that the per se error rule
espoused by Rule 3.410 involved m sconduct by the trial judge.
Here the rule was violated by a bailiff, not a judge, and shoul d
be subject to a harmless error analysis. The dissent further
attached an appendix to the opinion which includes the entire
di scussion between the trial court and opposing counsel as
fol |l ows:

(These proceedings took place at 6 p.m.)
THE COURT:

Thank you.
Ckay. Not e t he presence of t he



def endant .

Counsel, | need to advise you and
confirm that -- what has transpired in this
matter and do it of record.

| was advised by the -- one of the

bailiffs a few mnutes ago of an incident
that took place that all conpletely took

pl ace before | was advised of it, that the
bailiff came to ny chanbers to advise ne
that the jury -- soneone from the jury

knocked on the jury room stuck their head
out, and said, "W'd like to have sone of
the testinony read back."

And before that bailiff could do
anything to respond, another bailiff told
the jury, "You'll have to rely on vyour
menories," and shut the door.

The bailiff, the first bailiff, cane to
my chanbers to report that to ne. | advised
him to gather up the court personnel and
counsel so | could advise counsel of that
and discuss it.

And frankly, in all likelihood, | want
to indicate that ny reaction would probably
have been to that question "We'd |ike sone
testinony read back,” would probably have
been, in all likelihood to the jury, bring
themin and tell them "You' re going to have
to rely on your nenory," exactly what the
bailiff told them for the record.

Everyone at this point understands and
the bailiff wll subsequently understand
that it is entirely, solely, and exclusively
the province of the Court to have such
conversations with the jury in the presence
of counsel, and not the bailiff. And that's
an issue that will be addressed separate and
apart fromits relationship to this case.

But the rest of the story is that after
| sent the bailiff out of ny chanbers to
gat her everybody, he returned a mnute |ater
and said the jury then notified the bailiffs
that they had a verdict. And upon hearing
t hat, I had him <continue to notify
everybody, and we have discussed it.

W have a verdict that the jury has cone

4



back with, and at this tine | want to
confirm on +the record the events that
transpired and give counsel an opportunity
to be heard on the -- on where we are and
di scuss receiving the verdict.

Ms. Kennedy, on behalf of the State?
M5. KENNEDY (Assistant State Attorney):

Judge, at this point we're raising no
objection and ask that you take the verdict,
that I think everything that it -- it would
result 1n harmess error, and for that
reason, we ask that we receive the verdict.
THE COURT:

Gkay. Thank you.

M. Showers.

MR. SHOWERS ( Def ense Attorney):

Your Honor, at this tine we will object
to that. W feel that it wuld be
prejudicial to M. Merricks.

THE COURT:

Okay. Thank you, M. Showers.

| s there any suggestion of anything that
the Court -- you would like the Court to do
to deal wth the issue to mtigate or
elimnate any potential prejudice?
MR. SHOWERS (Def ense Attorney):

Your Honor, | guess we would nove for a
m strial
THE COURT:

Ckay. I will deny that notion. Under
the circunstances, | believe that what was
done was inadvertent and not -- inadvertent

and certainly not with the know edge of the
Court or anyone else and would not have been
done had the Court had the opportunity to
know about it in advance and deal with it.

But at this poi nt, gi ven t he
ci rcunst ances of the jury i mredi ately
advising of a verdict, | do not find that
any error involved would be prejudicial to
the defendant. And at this tinme | intend to

proceed to receive the verdict from the
jury.

Anyt hing further?

Shall we bring the jury back in and



receive the verdict?

M. Showers, would you Ilike nme to
inquire of the jury about the issue of the
guestion of the testinony?

MR. SHOWERS ( Def ense Attorney):

No, your Honor.

THE COURT:

No? Ckay. Because | would be happy to
do so before receiving the verdict.

M5. KENNEDY (Assistant State Attorney):

Judge, actually, | think to preserve the
record for appeal, | nean, in order for the
Court to decide whether it truly was
harm ess error, | think they would have to

know whose testinony it was to be read back.
THE COURT:

Well, that was the reason for asking,
for offering the inquiry.
(The jury entered at 6:06 p.m).
THE BAI LI FF:

The jury is in the jury box, your Honor,
and they indicated they have reached a
verdi ct.
THE COURT:

Ckay. Madam Foreperson, the jury has
reached a verdict?
THE FOREPERSON:

M hum (affirmative).

THE COURT:

Wuld you hand that to the bailiff,
pl ease.

Thank you.

And | adies and gentlenen of the jury,
before | read the verdict and publish the
verdict, 1'd like to inquire. I under st and

that there was an issue of a possible
request to have testinony of a witness read
back imrediately prior to the jury reaching
the verdict.

Madam For eperson, can you confirnf
THE FOREPERSON:

Yes, sir.
THE COURT:

Ckay. And the Court was not advised of
that request before the verdict canme back.



( See

Can you indicate for ne what the request was
or the nature of the request specifically.
THE FOREPERSON:

We had sone discussion trying to recall
sonme of the testinony and thought if it was
easy for us to have it read back it m ght
clarify it.

VWen we were initially told, no, that's
normally not the case, we canme back and

di scussed it further and t hen felt
confortable with our deci sion.
THE COURT:

Ckay. Very good.

Under the circunstances, the advice you
should have gotten from nme and would have
gotten from ne, the direction would have
been to rely upon your own nenori es.

So, really, where you are now and where
you are, having reached a verdict, sounds

like it's - it's where you intend to be -
THE FOREPERSON:

Ri ght .
THE COURT:

-- where you want to be. Is that right?
THE FOREPERSON:

M hum (affirmative).

THE COURT:

Ckay. Counsel, would you like nme to
i nquire on anything further?

M5. KENNEDY (Assistant State Attorney):

No, Judge.

THE COURT:
M. Showers?

MR. SHOWERS ( Def ense Attorney):
No, your Honor.

THE COURT:

Okay. | will confirmthe ruling on the
defense's notion previously after having
consi dered the information.

Ckay. The Court finds that there are no
errors or omssions in the filling out of
the verdict form

Merricks, 25 Fla. L. Wekly D2032 (Altenbernd,

J.



di ssenting). The mpjority certified the follow ng question of
great public inportance in |ight of Judge Altenbernd s dissent.
IS A BAILIFFF'S OFF-THE RECORD ANSVWER TO A
JURY'S QUESTION AN ERROR REQUI RING PER SE
REVERSAL OR MAY |IT BE SUBJECTED TO A
HARMLESS ERROR ANALYSIS UNDER STATE W

DAULIO 491 SO 2D 1129 (FLA. 1986)~?

The Second District Opinion reversing the convictions and
certifying the above question was filed on August 17, 2001. The
State filed a Notice to Invoke Discretionary Jurisdiction on
August 27, 2001. The State’'s Mdtion to Stay the Mndate was
granted on August 17, 2001. On Septenber 4, 2001, this Court

post poned its decision on jurisdiction.



SUMVARY OF THE ARGUMENT

The trial judge properly denied the notion for mstrial
since any violation of Rule 3.410 was harm ess and could not
have prejudiced the verdict. The per se error rule applies to
m sconduct by the trial judge. A violation by a bailiff is

subject to a harm ess error anal ysis.



ARGUVMENT
IS A BAILIFF'S OFF-THE RECORD ANSVER TO A
JURY'S QUESTION AN ERROR REQUI RING PER SE
REVERSAL OR MAY |IT BE SUBJECTED TO A
HARMLESS ERROR ANALYSIS UNDER STATE V.
DGULIO 491 SO 2D 1129 (FLA. 1986)~?

Respondent clains the trial court conmtted reversible error
in denying his notion for mstrial with regard to inproper
comuni cation between a bailiff and the jury in violation of
Florida Rule of Crimnal Procedure 3.410. The majority opinion
of the Second District Court of Appeal reversed Respondent’s
convi ction. The Second District held that the inproper
communi cation between a bailiff and the jury outside of the
presence of counsel for the parties was per se reversible error
The State submits that there was no reversible error in this
matter.

Rule 3.410 Fla. Rules of CrimPro provides as follows:

After the jurors have retired to consider

their verdict, if they request additional
instructions or to have any testinony read
to them they shall be conducted into the

courtroom by the officer who has them in
charge and the court may give them the
additional instructions or my order the
testinmony read to them The instructions
shall be given and the testinony read only
after notice to the prosecuting attorney and
to counsel for the defendant.

In lvory v. State, 351 So. 2d 26 (Fla. 1977) this court

10



held it was per se reversible error for a trial judge to
comunicate to the jury outside the presence of opposing
counsel. This Court held that a violation of Rule 3.410 “is so
fraught with potential prejudice that it cannot be considered
harm ess.” This Court further held that ®“it is prejudicial
error for a trial judge to respond to a request from the jury
w thout the prosecuting attorney, the defendant, and defendant’s
counsel being present and having the opportunity to participate
in the discussion of the action to be taken on the jury’s
request.” Ivory, 351 So. 2d at 28. (Enphasis added).

More recently in Thomas v. State, 730 So. 2d 667 (Fla. 1998)

this Court held that absent waiver, it was per se reversible
error for the trial court to respond to a jury question outside
the presence of counsel, in order to discuss the proper action
This Court held that the per se reversible error rule in lvory
is prophylactic in nature and nust be objected to by defense
counsel . In Thomas, defense counsel indicated he had no
obj ecti on. Therefore this Court determined there was no
reversible error.

In the instant case, the trial judge did not violate Rule

3.410. Rat her, as the dissent points out, when the Rule is
violated by a bailiff, a mstrial is not conpelled. It should
be subject to harmess error analysis. Here, the bailiff did

11



not tell the jury “about any evidentiary information outside the
record and did not give them inaccurate information. He nerely
gave the jury the sanme procedural information that the trial
j udge woul d have given themin open court.” Merricks, 25 Fla. L.
Weekly D2032 (Al tenbernd, J., dissenting).

The instant case is simlar to that of MKinney v. State

579 So. 2d 80 (Fla. 1991). McKi nney involved a violation of
Section 918.07 Florida Statutes (1985). The Statute provides
as follows:

918.07. Adnonition to officer in charge of

jurors
When the jury is commtted to the charge
of an of ficer, t he of ficer shal | be

adnoni shed by the court to keep the jurors
together in the place specified and not to
permt any person to conmunicate with them on
any subject except with the perm ssion of the
court given in open court in the presence of
the defendant or the defendant's counsel.
The officer shall not comrunicate with the
jurors on any subject connected wth the
trial and shall return the jurors to court as
directed by the court.

MEKi nney clai med fundanmental error where the bailiff had an ex-
parte comrunication wth the jury. During deliberations, the
jurors summoned the bailiff to ask whether they should have
separate verdict forns for preneditated and felony first-degree

mur der . The bailiff "told them preneditated nurder was part of

the instructions. They were not to rule on preneditated

12



murder." MKi nney, 579 So. 2d at 83.
The bailiff then informed the judge of this comrunication

The trial court did not declare a mstrial, and did not instruct
the jury to disregard the bailiff's comments. The trial judge
called in the jury and reinstructed it on the verdicts for
first-degree nurder. Def ense counsel neither objected to the
judge's handling of the matter nor noved for a mstrial. Thi s
Court held that the bailiff's remark to the jury was in
violation of Section 918.07. However, such error requires a

reversal only where the error prejudiced the defendant such that

his substantive rights were viol ated. See, Ennis v. State, 300
So.2d 325, 328 (Fla. 1st DCA 1974). “Prejudice exists where
there is a reasonable possibility that the  bailiff's

communi cation affected the jury's verdict. MKinney, 579 So. 2d

at 83. See State v. Hamilton, 574 So.2d 124 (Fla.1991).

As in the present case, the Court in MKinney called the
jury in, and in the presence of the defendant and both counsel
advised it of the proper procedure for the court to respond to
its questions.

Al though the judge did not specifically
instruct the jury to disregard the bailiff's
comments, he did conpletely reinstruct it on
the possible verdicts for the murder charge.

In view of the nonprejudicial nature of the
bailiff's coment, as well as the corrective
action taken by the trial court, we are
per suaded beyond a reasonabl e doubt that the

13



bailiff's comment di d not af f ect t he
verdi ct. Thus, wunder the facts in this
case, the error was harmess. See State v.
D GQuilio, 491 So.2d 1129 (Fl a.1986).

McKi nney, 579 So. 2d at 83. See also Walker v. State, 546 So. 2d

1165 (Fla. 3d DCA 1989)(harm ess error where bailiff responded
to juror’s request for map of crinme scene stating that map was
not in evidence because statenent was innocuous). In the
instant case, the action by the bailiff was in violation of
Section 918.07 involving the adnonition to officers in charge of

the jury and a violation of this statute is not per se

reversi bl e. Rather it is clearly subject to harnmess error
anal ysi s. Rule 3.410 is intended to regulate the conduct of
trial judges, not bailiffs. The per se reversible error rule

simlarly is applied to trial judges, not bailiffs. Therefore
the state may show that any error did not prejudice the defense.

The instant case is unlike that of Thonms v. State, 348 So.

2d 634 (Fla. 3d DCA 1977) in which the bailiff told the jury
during deliberations that the judge would declare a mstrial
unless the jury reached a unani nous deci sion. This comrent was
prejudicial to the defense because it may have deprived him of

a "hung jury. In Ennis, supra, the court properly determ ned

it was harnless where the bailiff told the jury that the
robbery victimkept his noney in the bank. Such coment did not
prejudi ce the defense. O the utnost significance is the fact

14



that a harmess error analysis was applied in all of these cases
involving bailiffs comunicating with jurors.

Such harm ess error analysis is clearly the nethod used in
federal cases involving contact with jurors. Fed. R Cim P.
43(a) requires a judge to respond to jury questions in the
presence of counsel. Such error requires reversal if it affects
a defendant’s substantial rights. In effect, a harmless error

analysis if perfornmed in the federal courts. See United States

v. Patterson, 644 F. 2d 890 (1st Cr. 1981)(court clerk informng

jury that transcripts would not be provided was error in the
conduct of trial but was non-prejudicial error).

The trend away from per se reversible error and toward a
harm ess error analysis is apparent from a nunber of state

hol di ngs. See Johnson v. Kentucky, 12 S W 3d 258 (Ky. 1999)

(no mstrial warranted where there was inproper conversation
between juror and deputy where juror asked if there would be

separate sentencing phase, and deputy answered yes); WAshington

V. Bour geoi s, 945 P. 2d 1120 (Wash 1997) (def endant not

prejudiced by ex parte comunication where juror told bailiff
t hat spectators had been gl aring at state W t ness;
i nconsequential communication may constitute harmess error

which state mnust then show was harmess beyond reasonable

doubt); Hallman v. United States, 722 A 2d 26 (D.C. Cir. 1998)

15



(violation of rule requiring presence of defendant at every
stage of trial is subject to harmess error and there was no
prejudice where clerk responded directly to jury note seeking

witten copy of instructions); Mchigan v. France, 461 N W 2d

621 (Mch. 1990) (substantive comunication with jury outside
presence of counsel carries presunption of prejudice, while
adm nistrative and housekeeping conmmunications carry no such
presunption of prejudice, and state nmy denonstrate |ack of

prejudicial effect); Wsconsin v. Burton, 112 NW 2d 263 (Ws.

1983) (when comruni cation with jury did not involve substance of
the case, the error was harn ess).

In the instant case, the court did have a discussion with
counsel about the proper action to take. Imrediately upon being
informed of the jury question, the court brought counsel in for
a hearing and determ ned that he would have instructed the jury
in the sanme manner. A hearing was held, and the jury was given
the opportunity to voice their question. Al of this took place
prior to the announcenent of the verdict. Therefore there is no
prejudicial violation of Rule 3.410.

As was pointed out by the dissent, the defense may have
technically preserved this issue by asking only for a mstrial
However, he “waived the right to claimper se error by rejecting

ot her adequate nethods to correct the error in the trial court.”

16



Merricks, 25 Fla. L. Wekly D2032 (Al tenbernd, J., dissenting).
The court asked defense counsel if he wshed the court to
inquire of the jury about which testinony they wanted read back.
Def ense counsel refused this. The court then asked the jury
foreperson what was the nature of the request. The foreperson
indicated the jurors were trying to recall sone of the testinony
and would like it read back if it was easy. Wen they were told
that’s not normally the case, they discussed it further and felt
confortable with the decision. The judge further indicated he

woul d have advised themto rely on their nmenories. (T. 229-230).

The trial judge <carefully considered this matter and
discussed it with the jury in open court before accepting the
verdi ct. As was pointed out in the dissent, there is no
preserved error in this record that is not harmess beyond a
reasonabl e doubt. Therefore the per se reversible error rule
shoul d not apply. Merricks, 25 Fla. L. Wekly D2032 (Altenbernd,
J., dissenting).

The instant case is unlike that of Coley v. State, 431 So. 2d

194 (Fla. 2d DCA 1983). In Coley, the trial judge was told by
a bailiff that the jurors had a question. The court had the

bailiff tell the jurors that they were to rely on their own

recol |l ection. The Second District determned that anmpbunted to

17



a communication with jurors during their deliberations outside
the presence of counsel. The conviction was reversed. In the
instant case the trial judge renedied any error by imediately
summoni ng counsel and conducting a hearing. The court further
remedied any error on the part of the bailiff by then
guestioning the jury foreperson prior to the verdict.

In the instant case, there was no reversible error wth
regard to a violation of this rule. The record indicates that
a juror asked one of the bailiffs to have sone of the testinony
read back. Before that bailiff could respond, another bailiff
told them to rely on their nenories. The first bailiff them
i mredi ately informed the judge. The court accordingly inforned
both attorneys and conducted a hearing. (V. 1: R 48).

The trial court indicated his response would have simlarly
been to have the jurors rely on their nenory. (V. 1. R 48)
The court denied the defense notion for mstrial and determ ned
it was inadvertent and not prejudicial to the defendant. (V. 1:
R 50). The defense then refused the court’s offer to question
the jury about their question prior to the rendering of the
verdict. (V. 1. R 51). Nonet hel ess, the court in an abundance
of caution asked the jury about the reading back of sone
t esti nony. The jury foreperson responded, “W had sone

di scussion trying to recall sonme of the testinony and thought if

18



it was easy for us to have it read back it mght clarify it.
When we were initially told, no that’s normally not the case, we
came back and discussed it further and then felt confortable
with our decision.” (V. 1: R 52). The court then inforned the
jury his instruction would have been to rely upon your own
menori es. Def ense counsel then declined the judge' s request to
inquire further. (V. 1: R 53).

As was stated in MIls v. State, 620 So. 2d 1006, 1008 (Fl a.

1993) the purpose of Rule 3.410 and the per se error were to
prevent “lack of notice to counsel, coupled with the |ost
opportunity for counsel to argue and to place objections on the
record.” In this case, counsel was given notice and an
opportunity to place objections on the record. Since the
pur pose behind Rule 3.410 was served, there was no error and no
vi ol ati on. Per se reversible error should not apply to a
situation where the trial court can fully cure the error at the
point when it was discovered. The error that occurred in the
instant case is not of such a type as to result in a “structural
defect in the constitution of the ¢trial mechanism which

[defies] analysis by harmess error standards.” Arizona V.

Ful m nante, 499 U.S. 279, 309 (1991). As the dissent points
out, “It is relatively easy for appellate courts to regulate the

in-court conduct of trial judges. Attenpting to police the out-

19



of -court and off-the-record comment of bailiffs to juries is
entirely another matter. Regul ating such conduct of bailiffs
with a rule requiring per se reversal may create nore problens

than solutions.” Merricks, supra.
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CONCLUSI ON

In light of the foregoing facts, argunments, and citation of
authority, Petitioner respectfully requests that this Honorable
Court affirmthe judgnent and sentence of the trial court.
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