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STATEMENT OF FACTS

WhileDefendant’ sInitia Brief containsaStatement of Factsrelatingtotheguilt
phase, Appelleewritesto providethis Court with the evidence presented in the penalty
phase. Following amistrial on thefirst penalty phase proceedings, a second penalty
phase was conducted April 10-12, 2001.

The State beganwithan overview of theevidence establishing Defendant’ sguilt
for the murder of Janet Nugent. Detective Stanton testified that Ms. Nugent was
murdered in her home. (XV111/1929). Thevictim’sbody was found in her bathtub
submergedinwater and partialy clothed. (XV111/1930). Signsof astruggle, including
abroken lamp, wereevident inthevictim’ sbedroom. (XV111/1932). Defendant was
identified asasuspect because hisfingerprint was found on the bathtub faucet and on
a plastic tumbler in the kitchen. (XVI111/1932-1933). Later, a mixture of DNA
consi stent with both the Defendant and the victim was also identified onthevictim’'s
bedsheets. (XVI11/1933-1934). Themedical examiner provided the testimony
establishing the heinous, atrocious and cruel (HAC) aggravator. The cause of death
wasmanual strangulationwith the assail ant behind the victim using compression and
rel ease as opposed to continuous pressure, with the possibility that aligature may also
have been used. (XVI11/1957, 1973-1977, 1979). The victim aso had multiple
contusions to the face inflicted by blunt trauma consistent with a human fist.
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(XV111/1958-1962). Thestrangulation markingswhich demonstrated that the assail ant
was behind the victim alternately compressing and releasing her neck also were
consistent with the victim having been conscious, struggling and aware of the attack.
(XV111/1973, 1979). Thevictim had numerousinjuriesto her hipsand buttocks. The
patterned injurieswere consistent with alooped implement such asabelt being used
and were inflicted while she was adlive. (XVI11/1980-1983). The victim aso had
defensiveinjurieson her handsand forearmswhichwereinflicted whileshewasalive
and conscious, trying to defend herself. (XV111/1983-1984).

According to the medical examiner, at the bare minimum, Defendant’ s attack
upon the victim lasted at least five minutes and she would have been aware of the
attack for the vast mgjority of thetime. (XV111/1985). The attack would have been
painful and the strangul ation woul d have caused the most pain asfar asnot being able
to breathe and having knowledge of what was happening. (XV111/1986).

Next, the State brought forth three witnesses to establish Defendant’s long
history of prior violent felonies. First, Susan Reeder testified that the Defendant
attacked her in 1974 in Birmingham, Alabama. After parking her car, Ms. Reeder
approached her fiancé€ s apartment and was grabbed from behind by the Defendant
who put a knife to her throat. He told her not to make a sound or he would cut her

throat. (XVI111/1988). The Defendant then took her to acar and put her in the back

2



seat. (XVI11/1989). Hedrovefor thirty minutesto adeserted subdivision which was
under construction. (XVI11/1989-1990). During the drive, Ms. Reeder told the
Defendant she was menstruating. Upon arriving at the deserted location, hetold her
to undress and when he found out she had lied about menstruating, he made her lean
over the hood of hiscar and he beat her on the buttocks with hisbelt. (XV111/1991-
1992). Then, the Defendant sexually assaulted M s. Reeder. Later, hewasprosecuted
for kidnap and rape. (XV111/1993).

The testimony of Carolyn Sue Peak, another victim of the Defendant’s, was
then read to the jury. Ms. Peak was attacked by the Defendant in June, 1988, in
Jacksonville, Florida. (XV111/1999-2000). Whileexiting her vehicleat her apartment
complex, the Defendant confronted Ms. Peak and stuck aknifein her throat. Hetold
her if she screamed, he would cut her throat. He got in the car and told her to drive.
Shortly thereafter, he had her pull over. Hethen tied her up, put her in the back seat
and drove off. (XVI111/2000-2001). Fortunately for Ms. Peak, apolice officer pulled
over the car for abroken taillight. The officer then determined that a warrant was
outstandingfor Ms. Peak and Defendant was ultimately apprehended. (XV111/2002-
2003). After Defendant’ sarrest, acamera, surgical glovesand amask werefoundin
the Ms. Peak’s car. (XV111/2003).

Detective Willette was then called to testify regarding Defendant’ s confessed
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murder of Leanne Coryell. OnAugust 19, 1997, Ms. Coryell’ snude body wasfound
submerged in aretention pond near a church parking lot. (XV111/2007). The cause
of death was manual strangulation. Ms. Coryell also suffered blows to the face and
blunt traumato her buttocks. (XV111/2010). Theinjury to her buttocks was caused
by her own belt whichwasfound at thescene. (XV111/2013-2014). Atthetimeof her
murder, Ms. Coryell livedinthe same apartment complex asDefendant. (XV111/2014).
It was determined that she had been taken from the apartment parking lot based on
groceriesfound abandoned in her parking spot and agrocery receipt indicating when
and what items she had purchased. (XV111/2015-2016). Her car was found in the
church parking lot where her body was discovered. (XVI11/2016).

The State also moved into evidence ajudgment and conviction from Georgia
pertaining to a count of robbery by intimidation of Judy Elkins committed by
Defendant, and aFlorida conviction for burglary with assault in 1988. (XV111/2019-
2020).

Finally, two witnesses were called to testify to victim impact evidence. John
M cCarthy was Janice Nugent’ sson-in-law. Mr. McCarthy discovered Ms. Nugent’'s
body. Kelli McCarthy was the victim’s daughter.

In mitigation, the defense presented clinical psychologist Dr. Harry Krop asan

expertinneuropsychology, clinical psychology andforensic psychology. (X1X/2038).
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WhileDr. Kropwasinitially hiredto evaluatethe Defendant inthiscasein 1997, upon
meeting the Defendant herealized he had previously eval uated the Defendant in 1988
when the Defendant was charged with a sexual offense in Jacksonville, Florida
(X1X/2039). The 1988 evaluation wasdonefor purposes of competency, sanity, and
to recommend treatment. Dr. Krop concluded, in 1988, that further
neuropsychological testing wasappropriate based on Defendant’ shistory of two head
injuries at ages 6 and 10, poor impulse control as a child, and psychiatric
hospitalization at age 14. However, no further study was done of the Defendant in
1988. (XI1X/2049-2050).

L ater, regarding theinstant case, Dr. Krop washired to do aneuropsychological
anaysisof theDefendant. (X1X/2051). Dr. Krop saw Defendant threetimesbetween
1997 and 2000. The first time he administered psychological tests for about four
hours and talked to Defendant about a half hour to get his history. The second time
he spent two hourswiththe Defendant. And, thethird timehe spent an hour and ahalf
with Defendant. (X1X/2053).

Defendant scoredinthenormal rangefor themajority of testsperformed by Dr.
Krop. Defendant has an 1Q of 104 which iswithin the normal average intelligence
range. (X1X/2053-2054). Defendant showed impairment ononly the* categoriestest”

and the “card sort test.” These tests measure frontal lobe functions. (X1X/2054).
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TheDefendant also had amedical history of headachesand blackoutsfor which
he sought treatment prior to the murder of Leanne Coryell. (X1X/2057). Defendant’s
Department of Correction recordsalso show ahistory of seizures. However, whether
Defendant had seizures has no bearing on whether he has frontal lobe problems.
(X1X/2058-2059).

Ultimately, Dr. Krop concluded that Defendant had frontal lobe impairment.
According to Dr. Krop, the results of a PET scan done on the Defendant supported
this conclusion. (XI1X/2059, 2075). The Defendant also has a history of substance
abuse of prescription drugs, situational depression, and a personality disorder.
(X1X/2076).

Regardless of Defendant’ salleged frontal lobeimpairment, Dr. Krop believed
that Defendant knowsthedifference between right andwrong. (X1X/2074). Y et, Dr.
Krop alsotestified that Defendant’ sability to conform hisbehavior to theregquirements
of the law is impaired as a result of his organic brain syndrome. (X1X/2078).
However, Defendant never admitted tokillingMs. Nugent. Therefore, heprovided no
information whichwouldallow Dr. Kropto address Defendant’ sspecific mental status
at theexact timeof themurder. (X1X/2085). Moreover, Defendant sought treatment
from aneurologist just two months prior to the murder of Ms. Nugent, and theresults

of all tests showed no structural brain damage. (X1X/2096, 2102).
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The defense also called Defendant’s younger sister, Rebecca Vineyard.
Vineyardtestifiedtothe Defendant’ sbasically unremarkablefamily lifeand hispositive
interaction with her children. (X1X/2112-2130). Max Allen Johnston, Defendant’s
younger brother, dsotestified. (X1X/2131-2138). Max testified that Defendant caused
trouble as a child, but he could not recall any specifics. (X1X/2132). At 14, Max
thought Defendant received el ectroshock therapy, although thewitnesswasnot aware
that the Defendant was given Dilantin which would have caused the same type of
lethargicbehavior. (X1X/2133, 2140; XX/2288). Attimes, Defendant’ sfamily sought
treatment for him, but their effortsfailed. (X1X/2134-2138).

The State called neurologist Dr. Pollock asarebuttal witnessout of order. Dr.
Pollock treated the Defendant in March 1997, prior to themurder of Ms. Nugent. The
defendant presented complaining of headaches, vertigo, numbnessontheleft sdeand
passing out. (XIX/2151). Heart problems had been ruled out as a cause of his
symptoms. Testswere ordered, includingan MRI, an EEG, aCAT scan and aspinal
tap; all resultswere normal. (X1X/2152-2154). Defendant denied having a seizure
disorder to Dr. Pollock. Ultimately, Dr. Pollock found no cause for Defendant’s
complaints. (XI1X/2158).

Thedefensethen called Lynn Mundy to testify about her romantic relationship

with the Defendant. Shetestified to Defendant’ sloving behavior towards her during
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their relationship. The Defendant was incarcerated during the entire course of this
relationship which ended when he dumped Mundy for Susan Bailey. (XI1X/2181-
2190). Mundy alsotestified that the Defendant never demonstrated any deviant sexua
or violent behavior towards her during their six year relationship. (X1X/2196-2197).

Next, Susan Bailey’ sprevioustrial testimony wasread into therecord. Bailey
had been married to the Defendant for two years. (X1X/2199). Shealso testified to
the Defendant’ s positive behavior toward her during their relationship. (X1X/2200-
2206).

Defendant’ s mother, Sara James, was the last family member to testify on the
Defendant’ sbehalf. Jamestestified that the Defendant was particularly attached to his
father growing up. (XX/2226). Defendant wasamusical child. He played theviola
inthe Birmingham Junior Symphony. Healso taught himself the guitar and the piano,
and had a gorgeous singing voice. (XX/2229). Defendant was an average student.
(XX/2230). He did have some disciplinary problems in school such as being
disruptive in class, so his parents placed Defendant in various military academies.
(XX/2233-2236).

At thirteen, the Defendant was taken to a psychologist. However, his mother
did not think that this helped. Defendant’ s behavior still became explosive at times.

(XX/2237). After the Defendant stole a neighbor’s car, they took him to Hillcrest
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Hospital. (XX/2239). The Defendant did not receive shock treatment, but he was
heavily medicated for four weeks of treatment. (XX2241-2242).

The Defendant began getting headachesin histeens. Heasofell fromamoving
vehicle as achild and hit his head on the curb. (XX/2244-2245).

On the positive side, the Defendant was well provided for as a child and was
never abused by his parents. (XX/2249-2250). In fact, he was never physically,
sexually or emotionally abused by anyone. (XX/2250-2251). His mother had no
complications during her pregnancy with the Defendant or his birth. She sought
appropriate prenatal careand took vitamins. Hereceived appropriate medical attention
growing up and was raised going to church. (XX/2253-2254).

Thedefense concluded itsmitigation presentation with thetestimony of forensic
psychiatrist Dr. Michael Maher. (XX/2267). Dr. Maher testified that Defendant’ sSMRI
and CAT scanresultswerenormal. (XX/2282). An EEG done when the Defendant
wasinHillcrest Hospital had “vagueindications,” but it was not something that could
be relied upon at thetime. (XX/2283). The Hillcrest records from 1969 also show
that Defendant was oriented moretowardsemotionsrather than thinkinginfacts, that
he was not given shock treatment, but that he did take Dilantin and Thorazine for
possible seizure disorders. (XX/2285-2287).

In reaching his conclusions, Dr. Maher relied upon Defendant’s medical
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records, thetestsdoneby Dr. Krop andfifteento twenty five hoursspent interviewing
theDefendant. (XX/2295-2297). Dr. Maher’ sphysical diagnosisfor Defendant was
seizure disorder of uncertain character. Accordingto Dr. Maher, the Defendant has
frontal lobeimpairment and dissociative symptoms. (XX/2299, 2306). Dr. Maher also
concluded that Defendant’ s disorder substantially impairs his ability to conform his
conduct to the requirements of law. (XX/2303).

However, the Defendant is not legally insane, does not have multiple
personalitiesandisnot antisocial. (XX/2304, 2309-2310, 2311-2312). Nor doesthe
Defendant have structural brain damage. (XX/2318). Infact, Defendant’ sabnormal
impulses, including the murders of Ms. Nugent and Ms. Coryell, were not caused by
frontal lobe impairment, but rather by his dependent personality and anger toward
women. (XX/2321-2322, 2326). Dr. Maher based his conclusion that Defendant’ s
crimes were not caused by frontal lobe impairment on the fact that Defendant
demonstrated long periods of planning and premeditation prior to committing the
offenses. (XX/2322).

Defendant al so demonstrated the ability to deceive. For example, pertainingto
Ms. Coryell’s homicide, the Defendant initially told Dr. Maher there was a persona
named Dwight within him who was bad and who did bad things. Then, after later

confessing to the murder of Ms. Coryell following his conviction for that offense,
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Defendant admitted to Dr. Maher that Dwight was not responsible for the murder.
(XX/2327-2328). Accordingly, Dr. Maher agreed that Defendant hastheintellectual
capacity to exaggerate psychiatric symptoms and malinger. (XX/2328).

Ultimately, Dr. Maher concluded that Defendant was not suffering from a
dissociative episode when he murdered Ms. Coryell. Dr. Maher could not conclude
whether Defendant had adissoci ative epi sodewhen hemurdered M s. Nugent because
the Defendant had not described his state of mind at the time of that crime.
(XX/2335). Further, the Defendant was not suffering from a seizure episode during
either homicide. (XX/2335-2336).

The State called Dr. Donald Taylor, a forensic psychiatrist, in rebuttal.
(XX/2337). Dr. Taylor reviewed prison records, police reports, medical records,
family history, including trial testimony of Defendant’ s mother and sister, and prior
opinionsand testimony of Drs. Krop, Maher, Woods and Pollock. (XX/2340-2342).
Dr. Taylor adso interviewed the Defendant twice for a total of four hours in the
presence of Defendant’ s attorneys. (XX/2342).

Based onthereview of thismaterial and hisinterviewswith the Defendant, Dr.
Taylor concluded that Defendant is both a “sexual sadist” and a sadomasochist.
(XX/2345). Defendant possibly hasconversion disorder with pseudo seizureswhich

are the result of stress and anxiety, not resulting from any organic brain problem.

11



(XX/2346). Defendant may al so haveaproblemwith alcohol and drugs. (XX/2347).

The Defendant also meetsthe criteriafor adiagnosis of antisocial personality
disorder. (XX/2347). Thisisstrictly abehavioral diagnosis. (XX/2348). Defendant
meetsfour of the seven criteriafor thisdiagnosis, and only threecriteriaare required.
(XX/2348-2350).

Thefact of Defendant being diagnosed with both sexual sadistictendenciesand
antisocial personality disorder issignificant. Specifically, the severity of the sadistic
actsincreasesover timeand individual swith both thesedisordersmay seriously injure
or kill their victims. (XX/2350). Defendant’s criminal history demonstrates this
increase in severity of sexual sadistic activity. (XX/2351).

Dr. Taylor also concluded that Defendant hasfrontal |obeimpairment, but that
it isnot related to brain damage. (XX/2351). And, any impairment Defendant had
would not prevent him from planning or taking premeditated action against an
individual. (XX/2352). This testimony concluded the evidence presented in the
penalty phase.

The jury recommended a sentence of death by avoteof 11to 1. (XX1/2469).

A Spencer hearing was conducted on June 13, 2001. Thedefensebrought forth
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anumber of witnesses to testify to Defendant’ s behavior while incarcerated.

First, probation parole office John Walkup supervised the Defendant on
probation for fourteen monthsin 1987. (XX11/2519). Defendant never missed an
appointment, was gainfully employed and met his financial obligations during his
supervision. (XX11/2520). Defendant wasrecommended for unsupervised probation,
but then he reoffended and was arrested. (XX11/2520-2521).

Gloria Myers, a Department of Corrections educator, worked with the
Defendant while he was incarcerated. (XXI1/2523). Defendant carried out his
responsi bilitiesasteacher’ said appropriately, and Myersrecommended gaintimefor
the Defendant because he was a good worker. (XXI1/2523-2527).

Mary Ann Grace, aprison choir director, worked with Defendant inthe prison
choir a Hamilton Correctional Institute. (XXI1/2530). They continued to
communicate after Defendant was released. (XXI1/2531). He performed his
responsibilities, and would function appropriately in a prison environment.
(XX11/2531-2532).

The Defendant was aclerk for John Fieldswhen Fieldswasachaplain at Lake
Correctional Institution. (XX11/2533). Defendant was a good worker, musically
talented, and can function appropriately in prison. (XX11/2533-2535). However,

Fieldshad fired Defendant from the chapel because of hisrude and abrasive behavior
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toothers. (XX11/2537-2538). The Defendant wasthen transferred to another facility
because of concern for Fields' s safety and the safety and security of the institution.
(XX11/2545). Disciplinary records also showed that Defendant

...threatened violence toward other inmates and other jail guards; that

during acell searchin June of theyear 2000, therewasarazor blade that

was found hidden in an envelope containing legal papers; that three

monthslater, in September of 2000, there was atoothbrush with arazor

blade found attached to it underneath his desk; that in June of 1999, he

wasfound to have been in possession of arazor in hishand while onthe

telephone. Agin, in September of ‘97, which was shortly after
incarceration, they found another razor blade and that in that same
incident, that he threatened a deputy with bodily harm.

(XX11/2547).

Finadly, the Defendant spoke on his own behalf. (XXI11/2567-2582). The
Defendant explained the circumstances of his disciplinary reports, as well as
discussing hisaccomplishmentswhileinprison. (XXI11/2567-2579). Defendant also
denied killing Ms. Nugent. (XX11/2579).

Onor about August 22, 2001, thetrial court entered itssentencing order, which
reads, in relevant part, as follows:

A. AGGRAVATING FACTORS

1. The Defendant was previously convicted of afelony involving
the use or threat of violence to the person. F.S. 921.141(5)(b).

The State introduced both testimony of previous victims and
certified jJudgmentsand sentencesfor thefollowing, prior convictionsof
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the Defendant: one count of Robbery by Intimidationin Georgiain 1974,
sentenced to fifteen (15) years; one count of Rapein Alabamain 1975,
sentenced toten (10) years, two chargesof Robbery in Alabamain 1976,
sentenced to ten (10) years, two charges of Burglary with Assault and
onecount of Armed Kidnapping ontwo separatefemalevictimsin 1988,
in Jacksonville, Florida, sentenced to eighteen (18) years; one count of
Murder in the First Degree, Kidnapping, Robbery, Sexual Battery and
Burglary of a Conveyance with Assault and Battery in Floridain 1997,
sentenced to death. Thefactsof theseprior violent feloniesdemonstrate
a pattern of violence growing in severity.

This aggravating factor has been proven beyond a reasonable
doubt and was given great weight by this Court.

2. The capital felony was especially heinous, atrocious or cruel.
F.S. 921.141(5)(h).

The death of the victim was by manual strangulation. The
strangulation was accompanied by additional acts of cruelty and
degradation. The victim was clothed in her bra and underwear. The
victim had been beaten so badly that there were numerous bruises over
her entire body. There were also dark bruises on her buttocks which
appeared to have beeninflicted with animplement. Thetestimony of the
medical examiner was that all the bruising occurred pre-death. The
medical examiner testified that thevictimwas consciousat thetimeof the
strangulation and the strangul ation wasby compression and releaseover
a period of at least five (5) minutes. It is was aso evident from the
medical examiner’ stestimony that the victim was strangled by aperson
facing her, and then again, when the victim was facing away from her
attacker. The victim had numerous defensive bruises on her handsand
forearmswhich demonstrated that shefought for her life. Additionally,
the fact the victim had dug her own fingernailsinto her own facein an
attempt to breathe demonstrates that this victim fought for her life and
was aware of her impending death after having been brutally beaten.

The aggravating circumstance was proved beyond a reasonable
doubt and was given great weight.
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Nothing, except as indicated above established beyond a
reasonable doubt, was considered in aggravation. No other aggravating
factors enumerated by statute are applicableto this case, and none other
were considered by this Court.

B. MITIGATING CIRCUMSTANCES

1. The capacity of the Defendant to appreciate the criminality of
his conduct or to conform his conduct to the requirements of the law
was substantially impaired. F.S. 921.141(6)(f)

The mental health experts for the Defendant testified that the
Defendant suffersfrom frontal lobe brain damage. Thisistheportion of
the brain that involves judgment and behavioral impulse control. The
evidence was that the Defendant’s frontal lobe tests show him to be
significantly impaired, i.e., within the lowest first percentile.

Expert testimony was offered regarding the Defendant’ s mental
condition based on the results of testing. The experts also testified that
aPET scan corroborated the results of thetesting. Dr. Krop did testify
that the Defendant performed poorly on two types of tests that,
according to Dr. Krop, demonstrated the Defendant had severe
impairment of hisfrontal lobe. However, the Court findsthat thereisno
credibility in the results of the PET scan dueto their unreliability as set
forth in the cross-examinationsof Dr. Krop and Dr. Maher. Itisevident
from thetestimony that thereisno correlation betweenthealleged frontal
lobeconditionandthiscrime. Thesimilaritiesof thecrimesdemonstrate
that the Defendant carefully planned hiscrimesin advanceand did not act
onarandom basis. The Defendant targeted a specific type of womanto
be beaten and humiliated in a specific manner.

TheCourt believesthat the Defendant’ smental condition isbetter
explained by the testimony of Dr. Taylor. Specifically, the Defendant
meetsthecriteriaasa” sexual sadist”, and sasdomasochist, aswell as, for
antisocial personality disorder.

This mitigating circumstance has been given moderate weight.
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2.

The existence of any other factor in the Defendant’s

background that would mitigate against the imposition of the death
penadty. F.S. 941.121(6)(h). The defense offered and this Court
considered each of the following factors:

a

The Defendant has a long history of menta illness. His
mother, sister, and brother testified about hishospitalization
asachild at theHillcrest Institutionin Alabama, whereasa
teenager hereceived intensive treatmentsthat left himina
zombie-like state and was thought to be schizophrenic.
This mitigating factor was given slight weight.
Astestified to by defense expert witnesses, the Defendant
suffers from a dis-associative disorder, but there is no
evidence that any such disorder contributed to this crime.
Thiswas given no weight.

TheDefendant suffersfrom seizuredisorder and blackouts,
but there is no evidence that any such disorder contributed
to this crime. Thiswas given no weight.

The Defendant did not plan to commit the offense in
advance, and it was the act of impulsiveness and not
through careful planning. This was not proven and
therefore it was not given any weight.

The Defendant’s acts are closer to that of a “man-child”
than that of a“hard-blooded killer”. Thiswas not proven
and therefore was given no weight.

TheDefendant ishaunted by poor impul se control resulting
from hismental illnessand brain damage. Thiswasgiven
no weight, because no correlation was demonstrated
between the condition and the criminal act here.

The Defendant is capable of strong, loving relationships.
His mother, sister, brother, and former wife testified at
length to his ability to love and be loved. He lavished
affection on his ex-wife, Susan Bailey, as well as her
daughter. She believed they would be together had it not
been for his mental problems. The Defendant was also
affectionateto other family members. Thiswasgivendight
weight.
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The Defendant is a man who excels in a prison
environment. Mary Ann Grace, John Walkup, Chaplain
Fields[athough Chaplain Fieldswasimpeached with prison
records showing a confrontation between himself and the
Defendant which resulted in the Defendant being barred
from the chapel and from seeing Chaplain Fields without
prior approval. Additionaly, prison records show that the
Defendant was transferred from that facility because of an
incident involving Chaplain Fields], and Gloria Myers
established thisin mitigation. Dr. Maher also testified that
he would do well in the structured environment of prison.
Thiswasgiven slight weight, because of the impeachment
of Chaplain Fields with prison records.

The Defendant could work and contribute whilein prison,
as he has done in the past. He could teach and be an
example to other prisoners to not follow the same life-
course his has. Thiswas given slight weight.

The Defendant has “extraordinary musical skillsand isa
gifted musician” according to the testimony of Chaplain
Fields. Thiswas given no weight.

The Defendant obtained additional education from the
University of Floridathrough correspondence courseswhile
he was prison in 1992. Thiswas given no weight.

The Defendant served in the U.S. Air Force and was
honorably discharged in 1974. This was given slight
weight.

TheDefendant received a“ Certificate of Recognition” from
the Secretary of Defense for services rendered during the
cold war years. Thiswas given slight weight.

During the time the Defendant was on parole, he excelled
and was recommended for early termination, showing a
propensity and desire to do well in the world. This was
given slight weight.

The Defendant was a productive member of society after
his release from prison, and took care of his wife and her
daughter with a good job and supported the household.
Thiswas given dlight weight.
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When notified that the police werelooking for him, hedid
not flee but turned himself in and otherwise offered no
resistence to hisarrest. Thiswas given slight weight.
Defendant demonstrated appropriate courtroom behavior
during trial. Thiswas given slight weight.

The Defendant hastried to conform hisbehavior to normal
time after time, but has been thwarted by hismental illness
and brain dysfunction. Thiswas given no weight because
there was no correlation shown between the criminal acts
committed by the Defendant and the mental condition.
TheDefendant hasaspecial bond with children, astestified
to by hissister and ex-wife. Thiswas given no weight.
The Defendant has the support of his mother, brother, and
sister, who will visit him in prison. Thiswas given slight
weight.

The Defendant has been a good son, agood brother and a
good uncle. Thiswas given no weight.

The Defendant has amother, asister, three brothers, three
nieces and two nephewswho all lovehimvery much. This
was given dlight weight.

The Defendant maintained a Florida Driver's License
demonstrating that he can follow therulesin prison. This
was given no weight.

The Defendant maintained credit cardsand abank account
demonstrating that he can follow therulesin prison. This
was given no weight.

The Defendant can be sentenced to multiple consecutivelife
sentences (in addition to the sentence for First Degree
Murder), hewill diein prison and the death sentenceis not
necessary to protect society. Thiswas given no weight.
The totality of the circumstances do not set this murder
apart from the norm of other murders. Thiswas given no
weight, because the defense is trying to have this court
utilize proportionality, whichisstrictly withinthe Supreme
Court’ s purview.

The Court has carefully considered and weighed the aggravating
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and mitigating circumstances found to exist in this case, being mindful
that human life is at stake. The Court finds that the aggravating
circumstances present outweigh the mitigating circumstances present.
(1V/673-681).

This appeal ensued.
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SUMMARY OF ARGUMENT

ISSUE |: Defendant’s statements regarding a person named “Dwight” who lived
inside him and who did bad thingswas properly admitted as an admission of aparty-
opponent. In context, Defendant referred to “Dwight” as a means of avoiding
responsibility for the murder of Leanne Coryell, and in the trial for her murder,
Defendant admitted that he created the concept of “Dwight” just for that purpose.
Consequently, when the Defendant told law enforcement about “ Dwight” inrelation
totheinstant murder of Janice Nugent, the statement became an admissionwhichwas
properly admitted as a hearsay exception.

Alternatively, any error in the admission of this testimony must be deemed
harmless. Based onthe overwhel ming evidence of Defendant’ sguilt, including DNA
and fingerprint evidence placing him at the scene of thehomicide, no possibility exists
that the admission of the challenged hearsay statements could have affected the
outcome of the proceedings.
| SSUE I 1: Noabuseof discretionresulted fromthetrial court’ sadmission of Williams
rule evidence concerning Defendant’ s confessed murder of Leanne Coryell. The
collateral crime evidence was properly used where the common features, such as
manually strangling the victims from behind, beating them with alooped belt on the

buttocks and |leaving the bodies submerged in water, considered in conjunction with
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each other established asufficiently unusual pattern of criminal activity. Moreover, the
Williamsruleevidencewasnot afeatureof thetrial, underscoring the harmlessnature
of that evidencein comparison withtheother overwhelming evidenceof Defendant’s
guilt.

ISSUE 111: Relying upon severa cases wherein fingerprint evidence alone was
insufficient to proveidentity, Defendant claims his motion for judgment of acquittal
should havebeengranted astoidentity. However, thefingerprint evidenceinthiscase
was especially damning where Defendant’ s print was found on the bathtub knob and
thevictimwasfound inthebathtub with thewater running. Additionally, Defendant’s
DNA was found on the victim’s bedsheets and Defendant provided no plausible
explanation justifying the presence of his DNA. Finaly, Williams rule evidence
establishing that Defendant had confessed to the similar murder of Leanne Coryell
further helped to identify Defendant as the murderer of Janet Nugent.

ISSUE IV: The State’'s evidence sufficiently demonstrated premeditation. The
victim'’ sinjuries showed defensive wounds and a prolonged attack. This manner of
death provided a sufficient basis for the jury to conclude that Defendant acted with
purposeful intent toinflict death. Moreover, Defendant failed to provideareasonably
hypothesis of innocence. As such, the State presented sufficient evidence of
premeditation to withstand a Motion for Judgment of Acquittal.
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| SSUE V: Defendant’ s challenge to Florida s capital sentencing statute must fail in

light of the recent decisionsin Bottoson v. Moore, 27 Fla. L. Weekly S891 (Fla. Oct.

24, 2002) andKingv. Moore, 27 Fla. L. Weekly S906 (Fla. Oct. 24, 2002). Further,

Defendant’ s death sentence is proportionate.
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ARGUMENT
|SSUE |

WHETHER THE TRIAL COURT ERRED IN
ADMITTING DEFENDANT'S HEARSAY
STATEMENTS AS ADMISSIONS OF A PARTY-
OPPONENT. (ASRESTATED BY APPELLEE).

Defendant claims the trial court erred in admitting statements made by the
Defendant to law enforcement concerning the murder of Janice Nugent. Thedefense
moved to exclude the hearsay statements made by the Defendant claiming that a

person named “ Dwight” livedinsidehim.* However, relyingon Swafford v. State, 533

So. 2d 270 (Fla. 1988), the trial court admitted the statements as admissions of a
party-opponent. Defendant now argues he is entitled to a new trial based upon the
admission of thistestimony. The State disagrees.

In Swafford, 533 So. 2d 270, 274-275, the Florida Supreme Court explained the
admissibility of an admission of aparty-opponent pursuant to Section 90.803(18), Fla.
Stat. (1985), asfollows:

In contrast to other hearsay exceptions, admissions are admissible in
evidencenot becausethe circumstances provide special indicatorsof the

'In the pre-trial Mtion in Limne, Defendant specifically
sought to exclude testinony “That Ray Lamar Johnston has a
person living inside him naned ‘Dwi ght’ who is ‘very nean,’ and
that ‘you wouldn’t believe everything that he (Dw ght) had
done.”” ( 111/407).
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statement'sreliability, but becausethe out-of -court statement of the party
IS inconsistent with his express or implied position in the litigation.
McCormick on Evidence§ 262 (E. Cleary ed. 1984).

* k%

Of course, like all evidence, an admission must berelevant; i.e., it must
have somelogical bearing on an issue of material fact. 1nthe context of
acriminal trial, an admission of the defendant isadmissibleif it tendsin
some way, when taken together with other facts, to establish guilt. 4 C.
Torcia, Wharton's Criminal Evidence 88 651-653 (14th ed. 1987); see,
e.g., United States v. Venditti, 533 F.2d 217, 220 (5th Cir.1976)
(admission was "open to the prosecutor's permissible suggestion of an
adverseinference"); United Statesv. Nakaladski, 481 F.2d 289 (5th Cir.)
(admissionrelevant tointent), cert. denied, 414 U.S. 1064, 94 S.Ct. 570,
38 L.Ed.2d 469 (1973); Myersv. State, 256 So.2d 400 (Fla. 3d DCA
1972) (admission capableof raising inference of guilt admissible); Ebert
v. State, 140 S0.2d 63, 65 (Fla. 2d DCA 1962) (**an admission of guilt or
of conduct from which guilt may beinferred" was admissible); Brown
v. State, 111 So.2d 296, 298 (Fla. 2d DCA) (defendant's statement was
"adeclaration or admission of independent factswhich might goto prove
guilt or from which guilt might be inferred"), cert.denied, 114 So.2d 6
(Fla.1959).

Here, Defendant’ scommentsabout aperson named “ Dwight” living insidehim, taken

in context with his confession to killing Leanne Coryell, are material and relevant to

whether Defendant murdered Janice Nugent, the victim in the instant case.

Defendant was interviewed by Detectives Noblitt and Stanton regarding the

murder of Janice Nugent onthreeoccasions. (X/806). Thejury heardthat, inthethird

interview, Defendant volunteered that aperson named Dwight lived inside him, that
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Dwight was very mean and that he wished he could cut Dwight out of himself.
(X/824). In context with the statements made by Defendant inthetrial for the murder
of Leanne Coryéll, the statements regarding “Dwight” were relevant and material
admissions of a party-opponent because they were inconsistent with Defendant’s
denial of responsibility for Ms. Nugent’s murder.

Defendant took the stand in thetrial for the murder of Ms. Coryell and denied
that aperson named“ Dwight” livedinsidehim. Defendant specifically explained that
he created the concept of “Dwight” to avoid taking responsibility for his actions.

(C18/1742).2 Similarly, in the instant case, when the detectives interviewed the

\Whi | e Defendant conplains on appeal that his trial
testinmony from the Leeanne Coryell case was m sused and/or was

presented inconpletely, at trial, defense counsel nade no
objection to the manner in which the testinmony was edited and
presented to the jury. In fact, defense counsel thanked the
State on the record for redacting the testinony on its own to
[imt it to the issues before the court. (X1/995). The only
objection raised concerned the trial court’s decision to allow
Wllianms’ rule evidence to be presented at all. As such, this

i ssue has not been preserved for appeal.

SAdditionally, Defendant wurges error resulting from the
om ssion of the fact that his testinmony from the Coryell nurder
trial blamng “Dmght” for that nurder took place in a
di scussion wth defense expert Dr. Mher about the Coryell
mur der only. According to Defendant, the reference to “Dw ght”
in the Coryell nurder penalty phase which was read into the
record in the guilt phase of this trial was confusing wthout
the additional reference to Dr. Maher to distinguish it fromthe
“Dwm ght” comrent nmade to Detective Noblitt in the Nugent nurder

i nvestigation. However, the record shows that the cross-
exam nation of Defendant was solely related to the nurder of
Coryel I . (XI/1011-1016). Additionally, during the penalty
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Defendant about Ms. Nugent’ smurder, Defendant volunteered theinformation about
Dwight. Thus, under these particular circumstances, the statements about Dwight
became an admission because Defendant was, once again, using the concept of
Dwight to avoid responsibility for murder.

Given Defendant’ stestimony about inventing Dwight to avoid responsibility for
his actions, his admission in the instant case was relevant to the material issue of
whether he committed the murder of Janice Nugent. Assuch, thetrial court properly
determined that the commentswere admissibleand werenot unfairly prejudicial tothe

Defendant. See Swafford, 533 So. 2d 270, 275 (emphasis supplied). Thus, no abuse

of discretion occurred inthe admission of thistestimony. See Carpenter v. State, 785

S0.2d 1182, 1201 (Fla. 2001)(trial judge'sruling ontheadmissibility of evidencewill

phase, the State's cross-examnation of Dr. WMbher pointed out
that the discussion about “Dwight” pertained to M. Coryell’s
hom ci de. ( XX/ 2327-2328). Thus, no confusion occurred.

Mor eover, had any confusion arisen concerning which nurder
was being discussed, defense counsel was free to address this
matter in his closing argunent. The absence of such an
expl anation by defense counsel in closing or any objection to
the testinony as presented confirnms that no undue confusion
resulted from the testinony as it was presented to the Nugent
jury.

This conclusion is also bolstered by the discussion
Def endant had with Detective Noblitt about the Nugent nurder.
After Def endant’ s mention  of Dw ght , Det ecti ve Noblitt
i medi ately asked Defendant if Dwight killed M. Nugent, and
Def endant denied that assertion. ( X/ 824-825). Thus, the
distinction between the two nurders in reference to “Dwi ght” was
apparent to the jury. Further, Defendant’s claim of error on
this point was not preserved, and is not cogni zabl e on appeal .
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not be disturbed absent an abuse of discretion).

Alternatively, should this Court determine that the admission of this hearsay
testimony was improper, any error was harmless in the face of the overwhelming
evidenceof Defendant’ squilt. Defendant’ sfingerprint wasfound onthe bathtub knob
wherethevictim’ sbody wasfound and on aplastic tumbler found under atableinthe
victim’ skitchen, (1X/686-688), hisDNA wasfound mixed with that of thevictim’ son
her bedsheets, (X/879-881), and apartial shoeprint found inthevictim’ skitchenwas
consistent with a pair of tennis shoes belonging to the Defendant. (X/756).
Additionally, Defendant’ s statements to the police fail to explain why this physical
evidencewas present whereit wasfound. While Defendant admitted to being inthe
victim’ shome severa weeks before the murder, his statements regarding the details
of that visit were contradicted by the physical evidence found at the scene of the
crime.

In hisfirst statement to police, Defendant denied ever going in the victim’'s
bathroom. Only when confronted with theinformation that they found his print near
thebody did hefirst admit to using the bathroom. (X/818). Whenthat did not satisfy
the detectives, Defendant came up with astory that he wasburned by hot oil and took
ashower weeks before the murder occurred. (X/819). The veracity of thisstory was

fully refuted by the testimony of the victim’ s daughter that the victim bathed twice a
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day, that she had only one bathroom in her house, and that she was a meticulous
housekeeper. (V11/446-447). Thus, Defendant’ sfingerprint could not havesurvived
two or more weeks on the bathtub knob or on the plastic tumbler found under the
kitchen table. Moreimportantly, Defendant never admitted to being in thevictim’'s
bedroom and provided no explanation, plausibleor otherwise, for how hisDNA ended
up on the victim’ s bedsheets.

Inadditionto the physical evidenceimplicating Defendant inthe murder of Ms.
Nugent, Williams rule evidence was also presented. The circumstances of
Defendant’ s confessed murder of Leanne Coryell were so substantially similar to the
instant offense that the evidence from that crime demonstrated motive, intent and
identity withregardto Ms. Nugent’ smurder. Inboth murders, the Defendant sel ected
attractive blonde women as victims, he strangled both women from behind, he al'so
inflicted blunt traumawoundsto their heads and upper bodies, he severely beat each
victim onthebuttockswith abelt, and | eft both deceased victimssubmerged in water.
(See Issue |l below for afurther discussion of the Williams rule evidence).

Consequently, inview of the overwhelming evidence of Defendant’ sguilt, any

error resulting from the admission of his statements concerning “Dwight” must be
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deemed harmless.* SeeBlackwood v. State, 777 So. 2d 399 (Fla. 2000); and LeCroy

v. State, 533 So. 2d 750 (Fla. 1988). Compare Martinez v. State, 761 So. 2d 1074,

1080-1081 (Fla. 2000)(improper admission of officer's opinion testimony as to
defendant's guilt reversible error where no physical evidence linked defendant to
crime); Hill v. State, 768 So. 2d 518, 520 (Fla. 2d DCA 2000)(admission of
incul patory |etter from defendant to judge not harmlesswhere only evidenceidentifying
defendant came from investigating officer, no fingerprints or other evidence linked
defendant to cocaine).

Defendant’ s arguments to the contrary, nothing stated in the State’s closing
argument rendered theadmission of Defendant’ shearsay statementsharmful. Thisis
especialy true where no objection was made to anything the prosecutor said in

closing. See Gonzalez v. State, 786 So. 2d 559, 567-568 (Fla. 2001)(propriety of

prosecutorial comment not raised intrial court; therefore, not preserved for appellate

‘Def endant’s argunents to the contrary, nothing stated in
the State’s closing argunent rendered the adm ssion of
Def endant’ s hearsay statements harnful. This is especially true
where no objection was made to anything the prosecutor said in
cl osi ng. See Gonzalez v. State, 786 So. 2d 559, 567-568 (Fla.
2001) (propriety of prosecutorial comment not raised in trial
court; therefore, not preserved for appellate review). And, the
State’s closing remarks were a fair comment on the evidence
present ed. See Pagan v. State, 27 Fla. L. Wekly S299 (Fla.
2002) . See also Reyes v. State, 700 So. 2d 458, 460-461 (Fl a.
1997) (arguing a conclusion that can be drawn from evidence is
perm ssible fair comment in closing).
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review). And, the State’s closing remarks were a fair comment on the evidence

presented. See Pagan v. State, 27 Fla. L. Weekly S299 (Fla. 2002). See aso Reyes

v. State, 700 So. 2d 458, 460-461 (Fla. 1997)(arguing aconclusion that can be drawn
from evidenceispermissiblefair comment in closing). Defendant isnot entitledto a

new trial as aresult of thisissue.
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| SSUE 11
WHETHER THE TRIAL COURT PROPERLY
ADMITTED WILLIAMS RULE EVIDENCE. (AS
RESTATED BY APPELLEE).
Next, Defendant contends that reversible error resulted from the admission of
the Williams Rule evidence concerning his confessed murder of Leanne Coryell.
Based upon the substantial similarities between the murder of Ms. Coryell and the

murder of Janice Nugent in the instant case, no abuse of discretion occurred with

respect to the admission of the Williams Rule evidence. See Chandler v. State, 702

So. 2d 186, 195 (Fla. 1997).

Under the Williamsrule, smilar fact evidenceisadmissibleif the evidenceis
"relevant to proveamaterial fact inissue, such asproof of motive, opportunity, intent,
preparation, plan, knowledge, identity, or absence of mistake or accident." See

Crumpv. State, 622 So. 2d 963, 967 (Fla. 1993), citing Section 90.404(2)(a), Fla.Stat.

(1989); and Williamsv. State, 110 So. 2d 654, 662 (Fla.), cert. denied, 361 U.S. 847,

80 S.Ct. 102, 4 L.Ed.2d 86 (1959). Here, the similar fact evidence of Defendant’s
confessed murder of Ms. Coryell was relevant to prove each of the material facts
contemplated above.

Theimportant similaritiesfound by thetrial court included thefollowing: 1) both
bodies were found submerged in shallow water after death; 2) both victims were
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single, white females with blonde hair and medium build; 3) the location of the
residencesof both victimswereknownto Defendant; 3) Defendant knew both victims
prior to the murders; 5) both victimswere strangled to death in aviolent manner; and
6) both victims suffered patterned bruises to the buttocks consistent with the use of
abelt. (111/409-414). Moreimportantly, areview of both recordsreveals additional
and notable similarities between the two murders.

For example, both victimssuffered blunt impact traumato their facesand upper
body consistent with being punched. (C10/623-624, 636-639). The patterned bruising
to the buttocks on both victims was not only consistent with the use of a belt, but
showed evidence that the belt was held in alooped position when the blows were
struck. (C10/638-639, 650-651). Also, portions of the bruising on both victims
indicated that another object could have been used in addition to a belt. (C10/650,
670-671, 688-689). Both victimswere already dead when they were submerged in
water. (C10/595, 631). Finally, both victimswerestrangled from behind. (C10/632-
633, 636). Under these circumstances, thetrial court properly admitted the Williams
rule evidence.

Thedecision of thisCourt in Crump, 622 So. 2d 963, supportstheruling of the
trial court below. Inastrikingly ssimilar factual scenario, evidence of another murder

committed by Crump was properly introduced in the trial for Crump’s murder of
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Lavinia Clark. See Crump, 622 So. 2d 963, 966.

On December 12, 1985, Crump’ sfirst victim, LaviniaClark, wasfound dead.
Ten monthslater, on October 9, 1985, a second victim, Areba Smith, was also found
dead. An eyewitness lead police to Crump as a suspect in the murder of Smith.
Crump eventually confessed to the murder of Smith, but consistently denied killing
Clark. See Clark, 622 So. 2d at 967-968.

Atthetrial for themurder of Clark, the Stateintroduced Williamsruleevidence
of Crump’s murder of Smith to establish hisidentity as Clark’skiller. See Clark, at
967. On appedl, this Court ruled the Williams rule evidence was properly admitted.
Seeid. at 968.

As Defendant does in the instant case, Crump argued that the similarities
between Smith's murder and Clark's murder were not sufficiently unusual to serve as

evidence of identity. Id. at 967-968. For support, Crump cited Drakev. State, 400

So. 2d 1217, 1219 (Fla. 1981), in which this Court found that the similar features of
crimes, such as binding both victim's hands and meeting the victim at abar, were not
sufficiently unusual to point to defendant inthat case, and thereforeirrelevant to prove
identity. 1d. at 968. Defendant also attempts to rely on the Drake decision.
However, as found in Crump, this argument iswithout merit. This Court has

upheld the use of collateral crime evidence when the common features considered in
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conjunction with each other establish asufficiently unusual pattern of criminal activity.

Seeid. 968, citing Chandler v. State, 442 So. 2d 171, 173 (Fla. 1983). Although the

common features between thetwo murderscommitted by Crump may not be unusual
when considered individually, this Court found that taken together these features
established a sufficiently unusual pattern of criminal activity. Seeid.
The common features of the two crimes included: both victims were
African-Americanwomenwithasimilar physical buildand age...; Crump
admitted to giving arideto each victim in histruck in the sasme area, off
Columbus Boulevard in Tampa; Crump admitted to the police that he
argued with each victimwhilegiving thevictimsaridein histruck; both
victims' bodies showed evidence of ligature marks on the wrists; both
victimsdied frommanual strangulation; bothvictims bodieswerefound
nude and uncoveredin an areaadjacent to cemeterieswithinthedistance
of amile from each other; and the victims were murdered at different
sites from where the bodies were discovered.
Seeid. The cumulative effect of the numerous similarities between the two crimes
established an unusual modus operandi whichidentified Crump asClark'smurderer,
and justified the admission of the Williams rule evidence. See Crump, 968.
Similarly, intheinstant case, the cumul ative effect of smilaritiesconcerning the
manner of strangulation, the patterned injuries to the victims, and the manner of

disposing of the bodiesestablished an unusual modus operandi identifying Defendant

asNugent’ smurderer.> Consequently, thetrial court properly admitted the Williams

SArguably, several of these sinmlarities are sufficiently
unusual to establish WIllianms rule evidence taken individually
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rule evidence of Coryell’s murder.
In the alternative, should this Court determine that error resulted from the
admission of theWilliamsrule evidence, any such error should be deemed harml ess.

See Rivera v. State, 717 So. 2d 477, 487 (Fla. 1998)(erroneous introduction of

Williams rule evidence harmless where "no reasonable possibility that the error

contributed totheconviction." Statev. DiGuilio, 491 So. 2d 1129, 1135 (Fla. 1986)).

The physical evidence found at the murder scene, in conjunction with Defendant’s
statements to police contradicting that evidence, provided sufficient overwhelming
evidence of Defendant’ s guilt such that the admission of the Williamsrule evidence
could not have contributed to the verdict. (SeeIssuel above).

It should also be noted that the Williams rule evidence presented by the State

was not a feature of the trial. Cf. Long v. State, 610 So. 2d 1276, 1280 (Fla

1993)(approximately four hoursof testimony was presented concerning themurder in

Issue, whilemorethan threedaysof testimony was presented concerning Williamsrule

as well as cumulatively. Wi | e Defendant may argue that many
victinms are strangl ed. It is rare for a victimto be strangled
from behind. A review of Florida cases found only one case
mentioni ng such a manner of death. See Overton v. State, 801
So. 2d 877, 882 (Fla. 2001)(nedical examner testified that
victim was strangled by a ligature with pressure applied from
behi nd) . Also, while many victins may be beaten, it is highly
unusual for a victim to have patterned bruising on their
buttocks specifically from a |ooped belt. Again, a review of
Florida case law found no nurder cases involving this specific
type of injury.
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offenses). Thetrial court noted on the record that presentation of the Williams rule
evidence, initsentirety, took only 62 minutes, (X1/1018), over the courseof four days
of testimony. Thus, the brief nature of the relevant testimony underscores the

harmlessness of the Williams rule evidence.
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ISSUE |11

WHETHER THE STATE PRESENTED
SUFFICIENT EVIDENCE OF IDENTITY. (AS
RESTATED BY APPELLEE).

Defendant suggeststhat the circumstantial evidenceidentifying Defendant asthe
murderer of Janice Nugent wasinsufficient. Onamotion for ajudgment of acquittal
inacircumstantial evidencecase, if the Stateintroduces competent evidencewhichis
Inconsi stent with the defendant'stheory of events, the State'sthreshold burdenismet.
It then becomes the jury's duty to determine whether the evidence is sufficient to
exclude every reasonable hypothesis of innocence beyond a reasonable doubt. See

Darling v. State, 808 So. 2d 145, 155 (Fla. 2002)(citations omitted). As discussed

above, the State presented substantial and overwhelming evidence establishing that
Defendant murdered Ms. Nugent. Consequently, the trial court properly denied
Defendant’ s Motion for Judgment of Acquittal.

Taking the evidence in the light most favorable to the State, substantial,
competent evidence was presented which was inconsistent with any theory of
innocence on Defendant’s part. First, Defendant’ s fingerprints were found on the
bathtub knob and on acup inthe victim’ skitchen. (1X/686-688). While Defendant

citesto numerous caseswhere convictionswere unsustai nabl e based upon fingerprint
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evidence alone,® no reasonable explanation exists for his prints being found on the
bathtub knob where the deceased victim was found with the water running.
Moreover, theevidence against Defendant went far beyond ssmplefingerprints.
The most damaging evidence wasthe presence of Defendant’s DNA mixed with the
victim’ sSDNA on her bedsheets. (X/978-881). Thiswasespecially incriminating given
that Defendant consistently denied ever being in the victim’ sbedroom or having sex
withher. (X/780-781, 781-787,817). A partia shoeprint foundinthevictim’ skitchen
wasalso consistent withapair of tennisshoesbelonging to Defendant. (X/756). This
physical evidence, combined with the Williams rule evidence, was sufficient to
overcome the Motion for Judgment of Acquittal, with or without the fingerprint

evidence. SeeCrump, at 970-971. Seealsogenerally Morrisv. State, 811 So. 2d 611,

669 (Fla. 2002). As such, no error occurred.

¢See e.q9., Jaramllo v. State, 417 So. 2d 257 (Fla.
1982) (prints in victims honme only evidence against defendant);
Shores v. State, 756 So. 2d 114 (Fla. 4th DCA 2000)(print only
evi dence connecting defendant to burglary).
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| SSUE IV
WHETHER THE STATE PRESENTED
SUFFICIENT EVIDENCE OF PREMEDITATION.
(ASRESTATED BY APPELLEE).
Defendant also challenges the sufficiency of the State’'s evidence of

premeditation. However, where premeditation can be shown by circumstantial

evidence, Crump, at 971, citing Sireci v. State, 399 So. 2d 964 (Fla.1981), cert.

denied, 456 U.S. 984, 102 S.Ct. 2257, 72 L.Ed.2d 862 (1982), overruled on other

grounds, Pope v. State, 441 So. 2d 1073 (Fla. 1983), the State’s evidence in the

instant case sufficiently demonstrated premeditation.

OnceagainthisCourt’ sdecisionin Crumpisillustrative. InCrump, at 971, the
following substantial and competent evidence supported the jury's verdict of
premeditation:

Themedical examiner testified that Clark had bruiseson her head which
indicated that she had been struck, aswell asan abdominal injury, which
caused dight hemorrhaging. However, themedical examiner found that
these injuries did not cause Clark's death. The medical examiner
concluded that Clark was strangled because of afracture of the upper
hyoid bone, a fracture of the thyroid cartilage, and small pinpoint
hemorrhagesinthevictim'seyes. Moreover, theWilliamsruleevidence
showed that Crump killed both Clark and Smith inacriminal patternin
which he picked up prostitutes, bound them, strangled them, and
discarded their nude bodies near cemeteries.

Becausethe circumstantial evidence standard does not requirethejury to believethe
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defense's version of the facts on which the State has produced conflicting evidence,
the jury properly could have concluded that Crump's hypothesis of innocence’ was
untrue. Seeid.

Similarly, Defendant’s hypothesis of innocence was wholly unreasonable.
Defendant never put forth any hypothesis of innocence other than he did not commit
the murder. In other words, he provided no explanation to specifically negate the
guestion of premeditation.

While he implausibly claimed to have taken a shower during a visit to the
victim’'s home weeks before the murder, Defendant did not even come up with that
story until confronted with the information that his fingerprint was found near the
body. (X/781-787). Moreover, thevictim’ sdaughter testifiedto thevictim’ scleaning
habits, aswell as her personal hygiene habits, which would have prevented any print
from lasting on the bathtub knob for weeks. (V11/446-447). Thisisespecially true
where there was only one bathroom in the home and the victim’ s body wasfound in
thetubwiththewater running. And, again, even discounting thefingerprint evidence,

Defendant never explained how hisDNA cameto be mixed with the victim’son her

‘Crunp clainmed that he did not kill Cark. H s explanation
for having her driver’s |license was that he had given her a ride
and pushed her out of his vehicle after an argunent. He clained
she left her purse in his truck and he had thrown it away, but
kept the license. See Crunp, at 966-967.
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bedsheets when he denied ever entering her bedroom or ever having sex with her.
Finally, the Williamsrul e evidence al so demonstratesthat Defendant’ s hypothesi s of
innocence is ssimply untrue.

With respect to premeditation, the evidence of the victim'’ sinjuriesto her face
and upper body, the patterned bruising on her buttocks, the defensive woundsto her
face showing that she tried to remove something from her face, and the fact that she

was manually strangled sufficiently establish premeditated intent. See Blackwood v.

State, 777 So. 2d 399 (Fla. 2000). Here, the medical examiner testified that Ms.
Nugent suffered blunt traumato her head, face and upper body. (V111/598, 623-624).
Additionally, Ms. Nugent had defensivefingernail injurieson her noseand defensive
bruising on her arms and hands. (VI111/625-626, 634-635). Ms. Nugent was also
manually strangled in a prolonged attack involving alternating pressure and rel ease.
Themedical examiner wasableto opinethat thevictimwould have been consciousfor
agood portion of the attack. (V111/632-633).

Invirtually identical circumstances, the murder victim in Blackwood, aso had
markings on her neck and bruises on the neck muscle indicating both ligature and
manual strangulation. Small scratches on the victim's neck indicated the victim had
tried to removewhatever wasbinding her neck. Themedical examiner also explained

that the victim’s injuries indicated that the pressure around the victim's neck was
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released and reapplied. The number of hemorrhages detected suggested that the
victimwasaliveand struggling whilebeing strangled and that it took awhilefor death

to occur. See Blackwood, 777 So. 2d 399, 404. This Court determined that the

manner of death in the Blackwood case belied the defendant’ s argument that he did
not intend to kill the victim. 1d., at 406-407. “The circumstances of the crime,
including the physical evidence, the nature of thevictim'sinjuries, and the manner of
death, provide a sufficient basis for ajury to conclude that [defendant] acted with a

purpose to inflict death.” 1d. See also Woods v. State, 733 So. 2d 980, 985 (Fla

1999), quoting Spencer v. State, 645 So. 2d 377, 381 (Fla. 1994)(Evidencefromwhich

theelement of premeditation may beinferredincludes"thenature of theweapon used,
the presence or absence of adequate provocation, previous difficulties between the
parties, themanner in which the homicidewascommitted, and the nature and manner
of the wounds inflicted.").

Thus, where Defendant beat and strangled Ms. Nugent to death in aprolonged
act of violence, and engaged inapattern of smilar crimesresulting inmurder, the State
presented sufficient evidence of premeditation to withstand aM otion for Judgment of

Acquittal. Accordingly, no error occurred.
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ISSUE V

WHETHER FLORIDA'S CAPITAL SENTENCING
SCHEME VIOLATES RING V. ARIZONA. (AS
RESTATED BY APPELLEE).

Defendant next contendsthat hisdeath sentenceisunconstitutional based upon

the United States Supreme Court decisoninRingv. Arizona, 2002 WL 1357257 (U.S.

June 24, 2002), applying the principlesset forthin Apprendi v. New Jersey, 530 U.S.

227 (1999), to Arizona s capital sentencing scheme. However, this Court recently

announced, in Bottoson v. Moore, 27 Fla. L. Weekly S891 (Fla. Oct. 24, 2002), that

Ring had no impact on Florida’'s death penalty statute.
Specificaly, this Court ruled as follows:

Linroy Bottoson, aprisoner under sentence of death and an active
death warrant, petitionsthis Court for awrit of habeas corpus. He seeks
relief pursuant toRingv. Arizona, 122 S. Ct. 2428, 2443 (2002), wherein
the United States Supreme Court held unconstitutional the Arizonacapital
sentencing statute "to the extent that it allows a sentencing judge, sitting
without a jury, to find an aggravating circumstance necessary for
imposition of the death penalty.”

Although Bottoson contendsthat heisentitledtorelief under Ring,
we decline to so hold. The United States Supreme Court in February
2002 stayed Bottoson's execution and placed the present case in
abeyance whileit decided Ring. That Court then in June 2002 issued its
decisoninRing, summarily denied Bottoson'spetitionfor certiorari, and
lifted the stay without mentioning Ringinthe Bottoson order. The Court
did not direct the Florida Supreme Court to reconsider Bottoson in light
of Ring.

Significantly, the United States Supreme Court repeatedly has
reviewed and upheld Florida's capital sentencing statute over the past
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guarter of acentury, and although Bottoson contends that there now are
areasof "irreconcilable conflict” inthat precedent, the Courtin Ring did
not address this issue. In a comparable situation, the United States
Supreme Court held:

If aprecedent of this Court hasdirect applicationin acase,
yet appearsto rest on reasonsrejected in some other line of
decisions, the [other courts] should follow the case which
directly controls, leaving to this Court the prerogative of
overruling its own decisions.

Rodriguez DeQuijasv. Shearson/American Express, 490 U.S. 477,484
(1989).

See Bottoson, 27 Fla. L. Weekly S891 (footnotes omitted). See also Kingv. Maoore,

27 Fla. L. Weekly S906 (Fla. Oct. 24, 2002). As such, Defendant’ s constitutional
challenge based on Ring must fail.

While the decisions in Bottoson and King sufficiently dispose of the
constitutional challenges stemming from the Ring opinion, the State would address
those specific claims raised by Defendant for purposes of providing a complete
response.

Initially, the Ring decision is not subject to retroactive application under the
principles of Witt v. State, 387 So. 2d 922, 929-30 (Fla. 1980). Thus, Defendant
cannot seek relief on the basis of Ring.

Substantively, to the extent that Defendant claims Ring requires that the

aggravating circumstances be chargedintheindictment and presented toagrandjury,

45



that argument must also fail. The Fifth Amendment’ sgrand jury clause has not been
extended to the States under the Fourteenth Amendment. Apprendi, 530U.S. at 477,

n.3 (2000); Hurtadov. California, 110 U.S. 516 (1984) (hol ding thereisno requirement

for anindictment in state capital cases). Thisdistinction, standing alone, isdispositive
of theindictment claim. Moreover, neither the United States Supreme Court nor the
Florida Supreme Court has ever ruled that aggravating factors must be charged in an
Indictment under the Florida capital sentencing scheme. Therefore, no suchrelief is
warranted.

Moreover, Ring doesnot apply to Defendant’ sdeath sentencewhere one of the
two aggravatorsfound wastherecidivist factor of aprior violent felony. Eveninthe
wake of Ring, ajury only hasto make afinding of one aggravator and then the judge
may maketheremaining findings. Ringislimited to thefinding of an aggravator, not
any and all additional aggravators, nor mitigation, nor any weighing. Ring, 122 S.Ct.
2445 (Scalia, J., concurring)(explaining that the fact finding necessary for thejury to
make in a capital caseis limited to "an aggravating factor" and does not extend to
mitigation or to the ultimate life-or-death decision which may continueto be made by
thejudge). Thisisbecauseitisthefinding of oneaggravator that increasesthe penalty
todeath. Ring, 122 S.Ct. 2445 (Kennedy, J., concurring)(noting that it isthefinding

of "an aggravating circumstance” that exposesthe defendant to agreater punishment
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than that authorized by the jury’ s verdict).

Condtitutionally, to beeligiblefor the death penalty, all the sentencer must find
ISone narrower, i.e., one aggravator, at either the guilt or penalty phase. Tuilaepav.
Cdlifornia, 512 U.S. 967, 972 (1994)(observing "[t] o render adefendant eligiblefor the
death penalty in ahomicide case, we have indicated that the trier of fact must convict
the defendant of murder and find one'aggravating circumstance' (or itsequivalent) at
either the guilt or penalty phase."). Given that requirement, Florida s death penalty
statute does not violate Ring.

Ring simply expanded therulingin Apprendi v. New Jersey, 530 U.S. 466, 120

S.Ct. 2348, 147 L.Ed.2d 435 (2000), which explicitly exempted recidivist factual
findingsfromitsholding. Apprendi, 530 at 490, 120 S.Ct. at 2362-63 (hol ding, other
than the fact of a prior conviction, any fact that increases the penalty for a crime
beyond the prescribed statutory maximum must be submitted to ajury, and proved
beyond areasonabledoubt). Thus, whereatrial court, sitting alone, may makefactual

findings regarding recidivism, Walker v. State, 790 So. 2d 1200, 1201 (Fla. 5th DCA

2001)(noting that Florida courts, consistent with Apprendi’s language excluding
recidivismfromitsholding, have uniformly held that an habitual offender sentenceis

not subject to Apprendi); McGregor v. State, 789 So. 2d 976, 978 (Fla

2001)(rejecting a claim that the jury must find certain facts relating to the prison
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rel easeereoffender statute becauseitisarecidivist statuteto which Apprendi doesnot
apply), thefinding of aprior violent felony asan aggravator exempts Defendant from
relying on Ring.

Finally, although Defendant raisesno other challengeto the penalty phaseof his
tria or to the death sentence imposed, the State contends that Defendant’ s sentence
of death is proportionate. Thetria court found two aggravating circumstances: 1)
prior violent felonies, including one count of robbery by intimidation in Georgiain
1974, sentenced to fifteen years; one count of rapein Alabamain 1975, sentenced to
ten years; two counts of robbery in Alabama in 1976, sentenced to ten years; two
charges of burglary with assault and one count of armed kidnapping on two separate
victimsin 1988in Jacksonville, Florida, sentenced to eighteen years; and one count of
murder in the first degree, kidnapping, robbery, sexual battery and burglary of a
conveyancewith assault and battery in Tampa, Floridain 1997, upon Leeanne Coryell,
sentenced to death; and 2) that the capital felony wasespecially heinous, atrociousand
cruel. (Vol. 1V, 674-675). Thetrial court described the evidencein support of HAC
asfollows:

The death of the victim was by manua strangulation. The
strangulation was accompanied by additional acts of cruelty and
degradation. The victim was clothed in her bra and underwear. The

victim had been beaten so badly that there were numerous bruises over
her entire body. There were also dark bruises on her buttocks which
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appeared to have beeninflicted with animplement. Thetestimony of the
medical examiner was that all the bruising occurred pre-death. The
medical examiner testified that thevictimwasconsciousat thetime of the
strangulation and the strangul ation wasby compression and releaseover
aperiod of at least five (5) minutes. Itiswas|[sic] also evident from the
medical examiner’ stestimony that the victim was strangled by aperson
facing her, and then again, when the victim was facing away from her
attacker. The victim had numerous defensive bruises on her handsand
forearmswhich demonstrated that shefought for her life. Additionally,

the fact the victim had dug her own fingernailsinto her own facein an

attempt to breathe demonstrates that this victim fought for her life and

was aware of her impending death after having been brutally beaten.

(Val. 1V, 674-675).

In mitigation, thetrial court gave moderate weight to the statutory mitigator that
the capacity of the defendant to appreciate the criminality of his conduct or to
conform hisconduct to the requirementsof thelaw was substantially impaired. (Val.
IV, 675). The trial court also gave dlight weight to the following non-statutory
mitigation: 1) defendant’s history of mental iliness; 2) the defendant is capable of
strong, loving relationships; 3) defendant excel sin aprison environment; 4) defendant
could work and contribute while in prison; 5) defendant was honorably discharged
from the U.S. Air Force; 6) defendant excelled while on parole; 7) defendant was a
productive member of society after release from prison; 8) defendant turned himself

into police; 9) defendant demonstrated appropriate courtroom behavior during trial;

and 10) defendant has family support; 11) defendant’s family loveshim. (Vol. IV,
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676-680).
When compared to other similar crimes resulting in a death sentence,

Defendant’ s sentenceisproportionate. Seee.q., Rogersv. State, 783 So. 2d 980, 987

(Fla. 2001): Blackwood v. State, 777 So. 2d 399 (Fla. 2000): Spencer v. State, 691

So. 2d 1062 (Fla. 1996); Heath v. State, 648 So. 2d 660, 666 (Fla. 1994); and Lemon

v. State, 456 So. 2d 885, 888 (Fla. 1984).
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CONCLUSION

Based on the foregoing arguments and authorities, the judgment and sentence
should be affirmed.
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