I N THE SUPREME COURT OF FLORI DA

RAY LAVMAR JOHNSTON,

Appel | ant,

VS. : Case No. SC01-1914
STATE OF FLORI DA,

Appel | ee.

APPEAL FROM THE CI RCU T COURT
N AND FOR HI LLSBOROUGH COUNTY
STATE OF FLORI DA

REPLY BRI EF OF APPELLANT

JAMVES MARI ON MOORVAN
PUBLI C DEFENDER
TENTH JUDI CI AL CIRCU T

STEVEN L. BOLOTI N
Assi st ant Publ i c Def ender
FLORI DA BAR NUMBER O236365

Public Defender's Ofice
Pol k County Court house

P. O Box 9000--Drawer PD
Bartow, FL 33831

(863) 534-4200

ATTORNEYS FOR APPELLANT



TOPI CAL | NDEX TO BRI EF

PRELI M NARY STATEMENT

ARGUMENT
| SSUE |

| SSUE 1 |

CONCLUSI ON

THE TRI AL COURT COW TTED HARMFUL
ERROR I N ALLOW NG THE PROSECUTI ON TO
| NTRODUCE BEFORE THE JURY A SERI ES OF
STATEMENTS MADE BY APPELLANT DURI NG
CUSTCDI AL | NTERROGATI ON CONCERNI NG

A. The Merits

B. Preservati on and Harnful Error

THE TRI AL COURT COW TTED HARMFUL
ERROR I N ALLOW NG THE PROSECUTI ON TO
| NTRODUCE EVI DENCE PERTAI NI NG TO THE
DI SSI M LAR MURDER OF LEANNE CORYELL.

A. The Merits

B. Har nful Error

CERTI FI CATE OF SERVI CE

PAGE NO

16
16
23

26

27



TABLE OF CI TATI ONS

CASES

Bell v. State,
659 So. 2d 1278 (Fla. 4th DCA 1995)

Bl ackwood v. State,
777 So. 2d 399 (Fla. 2000)

Chandl er v. State,
702 So. 2d 186 (Fla. 1997)

Conley v. State,
599 So. 2d 236 (Fla. 4th DCA 1992)

Crunp v. State,
622 So. 2d 963 (Fla. 1993)

Davis v. State,
376 So. 2d 1198 (Fla. 2d DCA 1979)

Del gado v. State,
573 So. 2d 83 (Fla. 2d DCA 1990)

Drake v. State,
400 So. 2d 1217 (Fla. 1981)

Farnell v. State,
214 So. 2d 753 (Fla. 2d DCA 1968)

Garcia v. State,
622 So. 2d 1325 (Fla. 1993)

Garrette v. State,
501 So. 2d 1376 (Fla. 1st DCA 1987)

onzalez v. State,
786 So. 2d 559 (Fla. 2001)

Goodwin v. State,
751 So. 2d 537 (Fla. 1999)

Gore v. State,
599 So. 2d 978 (Fla. 1992)

Gore v. State,
719 So. 2d 1197 (Fla. 1998)

Qunn v. State,
78 Fla. 599, 83 So. 511 (1919)

11,

12,

PAGE NO

17,

17,

15,

17,

17,

17,

17,

24,

17,

20

16

18

10

18

20

14

20

13

14

20

15

25

18

17

13



TABLE OF Cl TATI ONS (conti nued)

Henry v. State,
574 So. 2d 73 (Fla.1991)

Hueri ng v. State,
513 So. 2d 122 (Fla. 1987)

James v. State,
765 So. 2d 763 (Fla. 1st DCA 2000)

Joseph v. State,
447 So. 2d 243 (Fla. 3d DCA 1983)

LeCroy v. State,
533 So. 2d 750 (Fla. 1988)

Macklin v. State,
395 So. 2d 1219 (Fla. 3d DCA 1981)

Mansfield v. State,
758 So. 2d 636 (Fla. 2000)

Martinez v. State,
761 So. 2d 1074 (Fla. 2000)

Matt hews v. State,
366 So. 2d 170 (Fla. 3d DCA 1979)

Mller v. State,
791 So. 2d 1165 (Fla. 4th DCA 2001)

Overton v. State,
801 So. 2d 877 (Fla. 2001)

Pagan v. State,
830 So. 2d 792 (Fla. 2000)

Peek v. State,
488 So. 2d 52 (Fla. 1986)

Perry v. State,
522 So. 2d 817 (Fla. 1988)

Randall v. State,
760 So. 2d 892 (Fla. 2000)

Randol ph v. State,
463 So. 2d 186 (Fla. 1984)

17,

17,

13,

17,

25

17

10

20

15

26

21

14

26

20

20

14

20

21

17

26



TABLE OF Cl TATI ONS (conti nued)

Reyes v. State,
700 So. 2d 458 (Fla. 1997)

Rivera v. State,
807 So. 2d 721 (Fla. 3d DCA 2002)

Senterfitt v. State,

~ So. 2d __ (Fla. 1st DCA 2003) (2003 W. 340839)

State v. DiGuilio,
491 So. 2d 1129 (Fla. 1986)

State v. Lee,
531 So. 2d 133 (Fla. 1988)

Steverson v. State,
695 So. 2d 687 (Fla. 1997)

Stoll v. State,
762 So. 2d 870 (Fla. 2000)

Thonpson v. State,
494 So. 2d 203 (Fla. 1986)

VWashi ngton v. State,
737 So. 2d 1208 (Fla. 1st DCA 1999)

VWi tehead v. State,
528 So. 2d 945 (Fla. 4th DCA 1988)

Zecchino v. State,
691 So. 2d 1197 (Fla. 4th DCA 1997)

13,

11,

11,

17,

17,

14

14

10

24

24

26

14

20

10

20

10



PRELI M NARY STATEMENT

The state's brief wll be referred to herein by use of the
synbol "SB'. Al enphasis is supplied unless the contrary is indi-
cat ed.

This reply brief is directed to Issues | and Il. As to Issues

11, 1V, and V, appellant will rely on his initial brief.



ARGUMENT

| SSUE |

THE TRI AL COURT COW TTED HARMFUL
ERROR I N ALLOW NG THE PROSECUTI ON TO
| NTRODUCE BEFORE THE JURY A SERI ES OF
STATEMENTS MADE BY APPELLANT DURI NG
CUSTCDI AL | NTERROGATI ON CONCERNI NG
“DW CGHT. "

A. The Merits

The short version of appellant's reply is this: In a trial for
the murder of Janice Nugent, the fact that appellant nmay have a
"Dwm ght" whomhe is inclined to blame things on to avoid responsibil -

ity for his actions has no relevancy in the absence of any evidence

t hat appell ant ever tried to blane the nurder of Janice Nugent on

Dm ght. While appellant may have nmade an "inplied adm ssion” to his
own confidential psychiatric expert that he was afraid that Dw ght

m ght have killed the Willians Rule victimlLeanne Coryell, he nade no

such adm ssions regarding the nmurder of Nugent; in fact, he inmmedi -

ately, unequivocally, and consistently made it clear that neither he

nor Dwi ght harned or killed Ms. Nugent, and that he was never even in
her house except on one occasion several weeks prior to her nurder.
The prosecution's odd juxtaposition of the inproperly admtted

"Dwm ght" evidence with the edited WIllianms Rule evidence m sleadingly
made it appear that appellant was using DM ght to avoi d taking
responsibility for the Nugent nurder (see SB20, 23-26), when those

statenents actually pertained to the Coryell nmurder. That is one of



many reasons why the introduction of Dwight into this trial was

harnful and reversible error.

Now the long version. The state has conme up with -- for the
first tinme on appeal -- a convoluted theory for the adm ssibility of
"Dmght"; trying in effect to bootstrap himin through the WIllians
Rul e evidence. The state argues:

In context, Defendant referred to "Dw ght"
as a neans of avoiding responsibility for the
murder of Leanne Coryell, and in the trial for
her [Coryell's] nurder, Defendant adm tted that
he created the concept of "Dw ght" just for
t hat purpose. Consequently, when the Defendant
told | aw enforcenment about "Dw ght" in relation
to the instant nmurder of Janice Nugent, the
stat enent becane an adm ssi on whi ch was prop-
erly admtted as a hearsay exception.

( SB20) .

Here, Defendant's comments about a person
named "Dwm ght" living inside him taken in con-
text with his confession to killing Leanne
Coryell, are relevant to whet her Defendant
mur dered Jani ce Nugent, the victimin the
I nstant case.

(SB24) .

In context with the statenents made by
Defendant in the trial for the murder of Leanne
Coryell, the statenents regarding "Dw ght" were
rel evant and material adm ssions of a party-
opponent because they were inconsistent with
Defendant's denial of responsibility for M.
Nugent's nurder

( SR24- 25) .



The state's reliance on context is surprising, since the
prosecution chose to present the "Dw ght" evidence entirely out of
context. See appellant's initial brief, p. 54-60. To recap,
appel  ant made sonme statenents to his psychiatric expert in the
Leanne Coryell case, Dr. Maher, to the effect that he was afraid that
sonmeone w thin himnaned Dwm ght had possibly nurdered Ms. Coryel
(C17/1612-13). This statenment -- unlike the statenents to Detective
Noblitt in the Nugent case -- was an inplied adm ssion, and m ght
have been adm ssible as such in the Coryell guilt phase. However, it
was i nadm ssible in that case (and the prosecution did not even
attenpt to introduce it) for a different reason; it was nade to a
confidential psychiatric expert retained to assist the defense, and
was therefore privileged. The statenent about Dw ght havi ng possibly
killed Leanne Coryell was testified to by Dr. Maher in the penalty
phase of the Coryell trial (Cl17/1612-13). Then, after appell ant
testified in the Coryell penalty phase and admtted that he killed
Coryell (while denying that he raped, kidnapped, or robbed her or
that he intended to kill her), the prosecutor cross-exam ned him

about his mani pulating Dr. Maher by lying to hi mabout Dw ght

(C18/1742).

In the Nugent trial, however, all of the so-called "context™
upon which the state nowrelies so heavily in its brief is nowhere to
be found. The Nugent jury (in the guilt phase) never heard that the
Dwi ght statenents which actually could be construed as inplied
adm ssions related to the nmurder of Coryell, not Nugent. The Nugent

jury (in the guilt phase) never knew about any statenents concerning

4



Dwi ght which were nmade to Dr. Maher.! Far from being presented "in
context", the two very different statenents concerning Dwi ght were

bl ended together in such a way as to inaccurately make it appear as
if appellant was admtting that he had tried to blane the Nugent

mur der on Dw ght, when he was actually admtting that he had tried to
bl ane the Coryell nurder on Dw ght.

In summary, the state cannot use the WIllianms Rule nurder of
Coryell to justify bringing Dwight in through the back door, because
(1) the Dwight statenents as they relate to the two cases were
presented out of context and in a highly m sleading way; (2) their
prejudicial effect greatly outweighs their limted or nonexistent
probative value, especially wwth regard to the charged of fense; and
(3) if, as the state seens to be contending, it is the Wllians Rule
crime which provides the only basis for the injection of Dwmght into
the trial for the charged hom ci de of Janice Nugent, then this
shifted the focus of the trial so far away fromthe charged of fense
as to inproperly make the collateral nmurder of Leanne Coryell a
feature of the Nugent trial. See Issue Il, infra. Not only was the
Dwm ght evidence an extraordinarily prejudicial distraction which
anounted to an attack on appellant's character, the prosecutor chose
to use it as the clinmax of his closing argunent (12/1152-53, see al so

12/ 1146) .

1 The state suggests that the confusion was cleared up by the
prosecution's cross-exam nation of Dr. Maher during the Nugent
penalty phase (SB25 n. 3)(20/2327-28).. That is too little and nuch
too late. The erroneous adm ssion of the Dw ght evidence, conpounded
by the m sleading way it was presented, contributed to the jury's
verdict in the quilt phase, and requires reversal of the conviction.

5



Wi ch brings us back to the original question -- which the

state evades in its brief -- of whether independent of the WIllians

Rul e offense appellant's statenments to Detective Noblitt regarding

Dwm ght were adm ssions relevant to prove his guilt of the nurder of
Jani ce Nugent. The state says, "In context with the statenents nade
by Defendant in the trial for the nurder of Leanne Coryell, the
statenents regarding "Dwi ght" were relevant and material adm ssions

of a party-opponent because they were inconsistent with Defendant's

denial of responsibility for Ms. Nugent's nurder" (SB24-25).

Were they inconsistent wwth appellant's denial of guilt?
Throughout all three interrogation sessions, in the face of
i ncreasingly accusatory questioning by Detective Noblitt, appellant
steadfastly maintained that he did not kill Janice Nugent, and that
he was only in her house on a single occasion, after their dinner
date several weeks prior to her nurder. To determ ne whether the
Dwm ght statenents were "adm ssions” to the nmurder of Nugent, and
whet her they were inconsistent with appellant’'s claimof innocence,
this Court need only ook to the testinony of the w tness through
whom t he prosecution introduced the statenents, Detective Noblitt.

In the second interview, before the subject of Dwi ght ever cane
up, appellant nmentioned to the detectives that he has bl ackouts and
seizures, and "[s]onetines | get to doing sonething and doing it and
doing it and when it's over | can't renenber what |'ve done" (10/817-

18). Detective Stanton asked appellant,"ls that what happened with

vou and Jani ce?", and appell ant adamantly said "No, | did not kill

Jani ce" (10/817-18).



Noblitt continued to tell appellant he didn't believe him and

asked him "Was soneone else there with you? Wre you there and

soneone else did this?" Appellant said "No, absolutely not"

(10/ 818).

At the beginning of the third interview, after what Noblitt
descri bed as sone "m nor conversation"” and "small tal k" about
appellant's mlitary di scharge papers and who was goi ng to pick up
his property now that the search warrant had been executed (10/787-
88, 823-24), appellant said "I think I have a problenm (10/788, 823-
24). Noblitt said, "Wat kind of problenf? |1 asked you the other day

if you had any nental problens” (10/788), and that was when appel | ant

started telling himabout Dmght. [Contrary to the prosecutor's
assertions, see 12/1146,1152, appellant did not "trot out Dw ght"
when he was confronted wwth the DNA. The state's own w tness,
Detective Noblitt, testified that when he advi sed appell ant he had
his DNA in the house, appellant's response was that "[h]e adamantly
deni ed that anything occurred within the house”" and he continued to
mai ntain that he was only in Nugent's house on the one occasion
approximately two weeks before the nurder (10/826)]. Either before
or after appellant made the statenment that Dw ght was very nean and
he would Iike to cut himout of his body, the other detective,
Stanton, asked appellant, "Did Dwi ght do this? D d Dwm ght cause
Janice to get killed?" Appellant answered, "No, definitely not. |
did not kill Janice" (10/824-25, see 10/790). |If that weren't clear

enough, Detective Noblitt nmade it even clearer on cross:



Q At notine did he admt to you that he had

killed Janice

Nugent ?

A As | testified in this court, |I'mgoing
to tell you exactly what he said. Each tine we
confronted himwth that, he denied that he did

t hat .

O even harned her in any way, nuch |ess

- Q
killed her?

A As | testified earlier, we asked him
about any altercation or fight and he denied
that he had any other altercation or fight
ot her than what he told us about the dinner

dat e.

. And i ncluding what you say that he
al l egedly said about this Dw ght person, he
never tried to say that sonebody el se, sone

ot her person naned Dwi ght harned Ms. Nugent,

did he?
A | _didn

t allegedly say it. |'mtelling

vou, this court, that's what he said about

Dwm ght and he

did not say Dnvight did this.

(10/ 830- 31) .

In light of the foregoing, it is alnbst astonishing that the

state can claimthat the Dm ght statenents were "rel evant and

mat eri al adm ssions of a party-opponent because they were

i nconsistent with Defendant's denial of responsibility for M.

Nugent's nurder" (SB25).

i nterrogation, and even

Even with all the confrontati ona

with the detectives' |eading questions

virtually inviting himto do so, appellant never tried to bl ane the

Nugent murder on Dw ght.

that the prosecution --

VWhat actually happened in this trial is

t hrough the device of Dwi ght coupled with its

edited Wllianms Rule testinony -- nmade it falsely appear as if

appellant had tried to blanme the Nugent nurder on Dw ght, and that is



reason enough for this Court to reverse appellant's conviction and

remand for a fair trial on the charged of f ense.

B. Preservati on and Harnful Error

The i ssue on appeal, which is the trial court's error in
allowing the state to introduce the Dw ght evidence as an "inplied
adm ssion", is about as preserved as an issue can get. There was a
pretrial notion in limne to exclude the Dw ght statenments as
irrelevant and incurably prejudicial (3/406-07). Before Detective
Noblitt testified at trial, the portion of his testinony involving
Dwm ght was proffered to the trial court (10/787-90). Follow ng the
proffer, when the state took the position that the Dm ght statenents
could be introduced as an "inplied adm ssion", defense counsel
poi nted out that appellant never said that Dw ght harnmed Janice
Nugent; "[h]e just says he has these problens. He doesn't connect
themin any way to the death of Ms. Nugent" (10/797). Defense
counsel argued that the statements were irrelevant, prejudicial, and
i nadm ssi bl e (10/795-97,799-80), but the trial judge overruled his
objection (10/801-03). During Detective Noblitt's ensuing testinony,
def ense counsel renewed his objection several tinmes (10/824-26), and
nmoved for a mstrial on exactly the right ground:

: based on the testinony of the w tness
regardi ng Dwi ght and his associ ated comments.
Anyt hing regarding Dwight is inproper. |It's
hi ghly prejudicial and the idea being that the
jury is now being asked to specul ate that

al t hough the w tness has acknow edged M.
Johnston literally denied harm ng Ms. Nugent,

the inplication seens to be now, and I'm sure
the State will attenpt to argue |ater, that by

9



admtting that Dmght is inside himand he
w shes he could cut himout and you woul dn't
believe the terrible things Dw ght did, that
he's really admtting to the hom ci de of Janice
Nugent .
(10/827).
The trial court denied the notion for mstrial (10/827).
Therefore, if the state is trying to suggest otherw se (see
SB29), the critical evidentiary error is fully preserved. What the
state seenms to be arguing is not that the error wasn't preserved,
but rather that sonme of the harmit caused wasn't separately objected
to. (Actually, undersigned counsel would submt that defense counse
was quite prescient in his notion for mstrial about the harnfu
effect of the Dwm ght evidence). |In any event, the burden is on the
state to show beyond a reasonabl e doubt that the evidentiary error of
which it was the proponent and beneficiary could not have contri buted
to the jury's verdict.
In its obligatory "harm ess error"” argunent, the state baldly
asserts that the remaining evidence was "overwhel m ng" and therefore
Dwm ght was harml ess (SB26,28). However, the evidence agai nst

appel l ant was entirely circunstantial,? and even assum ng arguendo

that it was legally sufficient to go to the jury [see Issue IIl at

2 \Were the evidence of guilt is entirely circunstantial --
especially where identity is at issue and the defendant maintains
that he did not commt the crine -- a significant evidentiary error
is unlikely to be proven harmess. See e.g., Senterfitt v. State,
So. 2d __ (Fla. 1st DCA 2003) (2003 W. 340839, decided February 17,
2003); Janmes v. State, 765 So. 2d 763, 766 (Fla. 1lst DCA 2000);
Washington v. State, 737 So. 2d 1208, 1219 (Fla. 1st DCA 1999);
Zecchino v. State, 691 So. 2d 1197, 1198 (Fla. 4th DCA 1997); Conley
v. State, 599 So. 2d 236, 238 (Fla. 4th DCA 1992).
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p.81-93 of appellant's initial brief, discussing the circunstanti al
evi dence and contending it was legally insufficient], it was far from
"overwhel m ng".

The state ignores every single aspect of the evidence which
m ght have caused the jury to question whether the prosecution had
proved appellant's guilt beyond a reasonable doubt. See initial
brief, p.52-53. 1In addition, the state totally m sapprehends the
| egal standard for harm ess error. As this Court has consistently
reaffirmed, in order to establish that a trial error was truly
harm ess, the burden is on the state, as beneficiary of the error, to
prove beyond a reasonabl e doubt that the error did not contribute to

the conviction. State v. DiGuilio, 491 So. 2d 1129, 1135 (Fl a.

1986); State v. Lee, 531 So. 2d 133, 136-38 (Fla. 1988); Goodwi n v.

State, 751 So. 2d 537, 541-43 (Fla. 1999). As this Court has
repeatedly nmade cl ear:

In reaffirmng DGuilio and its
applicability to error such as the inproper
adm ssion of collateral crine evidence, we
reiterated in Lee that the harnl ess error
analysis focuses on the effect of the error on
the trier of fact. 1d. at 137. Thus, the
review ng court nust resist the tenptation to
make its own determ nation of whether a guilty
verdi ct coul d be sustained by excluding the
i nper m ssi bl e evidence and exam ning only the
perm ssi bl e evidence. W al so repeated our
agreenent with Chief Justice Traynor,
previously quoted in D Guilio:

Overwhel m ng evidence of guilt does
not negate the fact that an error that
constituted a substantial part of the
prosecution's case nmay have played a sub-
stantial part in the jury's deliberation
and thus contributed to the actual verdict
reached, for the jury nmay have reached its

11



verdi ct because of the error wthout con-
sidering other reasons untainted by error
t hat woul d have supported the sanme result.

Goodwin v. State, supra, 751 So. 2d at 542.

In the instant case, the prosecutor chose to put the Dw ght
statenents before the Nugent jury, over strenuous defense objection,
even though the state now can explain no rel evancy except through
inference fromthe "context" of statenents which pertained to the
Wllianms Rule crime. Then the prosecutor (inaccurately stating that
appel l ant's statenents about Dwm ght were nade when he was confronted
with the DNA) chose to nmake Dwi ght a focal point and climax of his
cl osing argunent to the jury:

That interview concludes. They go back a
third tine with a DNA result that puts himin
t he bedroom a place where he's never admtted
he has been and has consistently said he didn't
kill her and didn't have sex with her.

And he's confronted with the DNA and his
adm ssion is not | killed her, but I got a
problem and he trots out Dwight. He talks
about how he gets to doing sonmet hing and doi ng
it and doing it and, man, you wouldn't believe
how nmean Dwi ght is.

Why, when confronted with DNA in a roomthis
def endant says he's never been in, did he start
tal ki ng about Dwi ght? Because he woul d not
t ake personal responsibility for the killing of
Jani ce Nugent.

By your verdict in this case, after
review ng the evidence, and | submt to you
| eading to one and only one concl usion, that
this defendant killed Janice Nugent in a
prenedi tated fashion, by your verdict can you
pl ace responsibility for Janice Nugent's nurder
not on the shoul ders of Dwi ght, but on Ray
Lamar Johnston who throttled Jani ce Nugent to
deat h.

12



(12/1152-53, see also 12/1146).

Qobvi ously, the reason why the prosecutor introduced Dwi ght into
this trial and argued Dwight in this manner is because he believed it
woul d have an inpact on the jury. As was cogently stated in GQunn v.

State, 78 Fla. 599, 83 So. 511 (1919) and Farnell v. State, 214 So.

2d 753, 764 (Fla. 2d DCA 1968):

It is contended that . . . no harmcould
have been done by the adm ssion of the
sheriff's testinmony. Then why was it offered
by the state and admitted by the court? Surely
not nerely to consune tinme and swell the
record? . . . Having gotten it before the
jury over the objection of the defendant, and a
convi ction obtained, the state cannot be heard
to say it was harnmless error. W0 can say that
the testimony . . . did not and could not have
the effect that the state's attorney intended?

As previously set forth, defense counsel objected strenuously
and on all the right grounds to the introduction of the Dw ght
evidence. The state, because it is unable to neet its burden of
proving that that error could not have contributed to the jury's
verdict, argues instead that the prosecutor's closing argunent --
whi ch appellant cited as an inportant factor in rebutting any claim
by the state that the inproper introduction of the Dw ght evidence
was "harm ess error" -- was not separately objected to (see SB29).

The state, citing Pagan v. State, 830 So. 2d 792, 813 (Fla. 2000) and

Reyes v. State, 700 So. 2d 458, 460-61 (Fla. 1997), contends that the

prosecutor's use of Dwmght in his closing argunment was "fair comment
on the evidence presented" (SB29), and that m ght indeed be true if

the Dwi ght evidence had been properly introduced and accurately

13



argued.® Pagan and Reyes have not hi ng what soever to do with the
situation where -- as here -- the evidence which the prosecutor uses

as the climax of his closing argunent to the jury was irrel evant and

prejudicial and erroneously admtted. See e.g. Martinez v. State,
761 So. 2d 1074, 1081 (Fla. 2000) (erroneous adm ssion of "opinion of
guilt" testinony could not be found harml ess beyond reasonabl e doubt,
"especially when it was again highlighted in closing argunent");

Rivera v. State, 807 So. 2d 721, 722 (Fla. 3d DCA 2002) (prosecutor's

reference in closing argunent to officer's inadm ssible testinony

conpounded error); Stoll v. State, 762 So. 2d 870, 878 (Fla. 2000)

(prejudicial effect of inproperly admtted evidence "was exacerbated
by the State's reliance on this evidence during closing argunents");

Delgado v. State, 573 So. 2d 83,85 (Fla. 2d DCA 1990) (prosecutor's

cl osing argunent "conpounded the |ikelihood of unfair prejudice").
In none of those cases is it indicated or suggested that, having
fully objected to the inproperly admtted evidence, trial defense

counsel nust on appeal again object to the prosecutor's closing

8 In Garcia v. State, 622 So. 2d 1325, 1331 (Fla. 1993), this
Court cautioned:

[While the State is free to argue to the jury
any theory of the crine that is reasonably
supported by the evidence, it may not subvert
the truth-seeking function of the trial by
obtaining a conviction or sentence based on
del i berate obfuscation of relevant facts.

14



argunment in order to show that the state failed to neet its burden of
proving that the evidentiary error was harnl ess.*

Finally, the two cases relied on by the state in support of its
harm ess error argunent (SB28-29) are extrenely distinguishable. In

LeCroy v. State, 533 So. 2d 750, 754 (Fla. 1988), this Court rejected

the defendant's contention that the trial court erred by refusing to
admt hearsay statenents of the defendant's brother offered by the
defense. This Court found that the one statenent was not an
adm ssion against interest, the other statenent was neani ngl ess
wi t hout further devel opnent, and the trial court did not err in
refusing to admt them Mreover, there was other evidence before
the jury show ng that the brother had al so been indicted and had sone
role in the crimes or in attenpting to conceal them therefore "[we
do not see how this anbi guous hearsay could have affected the
verdict." 533 So. 2d at 754.

In the other case, Blackwod v. State, 777 So. 2d 399, 407-08

(Fla. 2000), the nmurder victims sister testified that appellant had
told her around Christmas that the victimhad left him that she was
pregnant with soneone else's child, and that he was going to return
to Jammi ca because there was nothing left for himhere. Al though the

i ntroduction of these statenents was raised as an i ssue on appeal,

4 The only case relied on by the state on this point --
Gonzalez v. State, 786 So. 2d 559, 567-68 (Fla. 2001) -- does not
i nvolve an evidentiary error, the harnful ness of which is
denonstrated in part by the prosecutor's use of the inproper evidence
in his jury argunent. Rather, Gonzalez -- |like a hundred other cases
-- sinply says that when the appellate issue is a claimof inproper
prosecutorial argunent it nust be preserved by an objection bel ow
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trial defense counsel had nade no objection below Therefore, this
Court found that the issue was not preserved for review 777 So. 2d
at 407. Even if the claimhad been preserved, the Court found no
error except as to the Jamaica statenent, which it found to be
irrelevant but harnl ess:

The statenments about returning to Jamai ca were
made in context of relaying his sadness over
his breakup with the victimand his
correspondi ng belief that he had no reason to
remain in the United States. Furthernore,
during closing argunents to the jury, the State
did not nention the fact that appellant pl anned
to return to Jamaica or suggest that he pl anned
Kill the victimand then flee to Jamaica.

777 So. 2d at 408.

I f the prosecutor's |ack of enphasis on a relatively innocuous
(an unpreserved) evidentiary error supports a finding of
harm essness, as in Blackwood, then a prosecutor's strong enphasis on
a highly prejudicial (and preserved) evidentiary error -- as in the
i nstant case -- conpels the opposite conclusion. The state cannot
show that the error could not have contributed to the jury's verdict.
Appel lant's conviction of the nurder of Janice Nugent nust be

reversed for a newtrial.

| SSUE 1 |

THE TRI AL COURT COW TTED HARMFUL

ERROR I N ALLOW NG THE PROSECUTI ON TO
| NTRODUCE EVI DENCE PERTAI NI NG TO THE
DI SSI M LAR MURDER OF LEANNE CORYELL.

A. The Merits
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Wien Wllians Rule evidence is offered to prove identity, the
state -- as proponent of the evidence -- has a "high threshold to
neet."®> It is not enough for the state to rely solely on the
simlarities between the two cases, because "where there are both
simlarities and substantial dissimlarities, then the adm ssion of

collateral crine evidence is prejudicial error.” Witehead v. State,

528 So. 2d 945,946 (Fla. 4th DCA 1988), citing Thonpson v. State, 494

So. 2d 203 (Fla. 1986).¢ Conversely, where the "simlarities are
pervasive and the dissimlarities insubstantial", simlar fact

evidence is adm ssible. Gore v. State, 599 So. 2d 978, 983-84 (Fl a.

1992); see also Chandler v. State, 702 So. 2d 186, 194 n.6 (Fl a.

1997). The erroneous introduction of a substantially dissimlar
collateral crine can deny the accused his right to a fair trial on

the charged offense,” and is presunptively harnful error. Goodwin v.

State, 751 So. 2d 537, 543 (Fla. 1999).8
In its answer brief, the state chooses to address only half of

the issue. There is not one word addressing the dissimlarities

5 Randall v. State, 760 So. 2d 892, 903 (Fla. 2000) (Pariente,
J., joined by Anstead, J., concurring), citing Heuring v. State, 513
So. 2d 122, 124 (Fla. 1987).

6 See also Drake v. State, 400 So. 2d 1217, 1219 (Fla. 1981);
Peek v. State, 488 So. 2d 52, 55-56 (Fla. 1986); Davis v. State, 376
So. 2d 1198 (Fla. 2d DCA 1979); Joseph v. State, 447 So. 2d 243, 245-
46 (Fla. 3d DCA 1983); Garrette v. State, 501 So. 2d 1376, 1378-79
(Fla. 1st DCA 1987); Bell v. State, 659 So. 2d 1278 (Fla. 4th DCA
1995); Mller v. State, 791 So. 2d 1165, 1169-71 (Fla. 4th DCA 2001).

7 See Thonpson v. State, supra, 494 So. 2d at 204.

8 See also Peek v. State, 488 So. 2d 52, 56 (Fla. 1986); Core
v. State, 719 So. 2d 1197, 1199 (Fla. 1998); Garrette v. State,

supra, 501 So. 2d 1376, 1378 (Fla. 1st DCA 1987).

17



bet ween the Coryell hom cide and the Nugent hom ci de (see SB30-35),
or even acknow edging that the main thrust of appellant's objection
bel ow and his argunent on appeal is based on the pervasive
dissimlarities between the two crinmes.® Nor does the state even
attenpt to contend that the dissimlarities were "insubstantial" or
that they were nere "differences in the opportunities with which [the
perpetrator] was presented."” See Gore, 599 So. 2d at 984; Chandl er,
702 So. 2d at 194 n.6. Under the circunstances, it would be tenpting
to characterize the state's silence as an inplied adm ssion.°

The caselaw relied on by the state (SB31-33) is distinguishable
for the sane reason; there were no significant dissimlarities

between the Smth and dark nmurders indicated in Ctunp v. State, 622

So. 2d 963, 967-68 (Fla. 1993), and the dissimlarities in Chandl er

v. State, supra, 702 So. 2d at 194 n.6, were found to be m nor and

"expl ai nabl e by the course of events and the opportunities presented

to Chandler." The instant case is very different. Here, in the
Coryell homcide (1) the triggering notive for the crine -- as the
prosecutor put it -- was desperation born of appellant's downward

® The dissimlar nature of the two crines is fully discussed at
p. 63-74 of appellant's initial brief.

10 Under si gned counsel also contended in his initial brief that
the prosecution -- in arguing for the adm ssion of the Wllianms Rule
evidence and then in presenting it to the jury -- took an
i nconsi stent position by relying on evidence in the Nugent trial
which it had attacked as fal se when it was presented by the defense
in the Coryell trial. See appellant's initial brief, p.64-74. The
state's response in its answer brief is to totally ignore the
probl em (SB30-35).
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financial spiral in the sumrer of 1997;1t (2) appellant -- as the
prosecutor again insisted -- had no personal relationship with the
victim?? (3) Ms. Coryell was accosted in the parking | ot beside her
car as she was returning fromgrocery shopping; (4) she was ki dnapped
and transported to a nore secluded | ocation; where (5) she was robbed
of her ATM card and forced to provide her PIN nunber; and (6) she was
was raped. None of these factors was shown to apply to the Nugent
mur der. Appell ant knew Jani ce Nugent socially fromMlio's

ni ght cl ub; he had dated her once, and was invited into her honme on

t hat occasion. He thought her behavior strange and he didn't want to
see her again. Nugent's nurder, which occurred several weeks |ater,
took place in her hone, and (as the prosecution and defense agreed)
was conm tted by soneone whom Ms. Nugent knew well enough to invite
inside for wine and conversation.®® [The state had no wi tnesses who
saw appel I ant and Ms. Nugent together at any tine after January 15,
when, according to Fran Aberle, Ms. Nugent returned his jacket to him
at Malio's by placing it on his chair]. There was no evi dence of

ki dnappi ng, robbery, rape, or any financial notive for Nugent's
murder. These dissimlarities are so extensive, and so basic to the
nature of the crinmes, that the introduction of the Coryell nurder

into the Nugent trial was prejudicial error which violated

11 See C15/1339-40. The murder of Janice Nugent occurred in
February 1997.

12 See C18/ 1745, C15/1340.

3 As the testinmony of Ron Pliego illustrates, this person
coul d easily have been soneone ot her than appell ant.
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appellant's right to a fair trial on the charged crinme. See

Thonmpson; Peek; Drake; Mller; Bell; Witehead; Garrette; Joseph

Davi s.

Regarding the simlarities between the two crinmes, of the nine
found by the trial court only one -- the patterned bruises on each
victims buttocks consistent with a belt -- can be considered an
unusual simlarity. Three of the others are general simlarities
common to many crinmes, while the rest are either insignificant,
factually wong, or rely on a version of the Coryell nurder (i.e.,
that appellant killed her -- wthout intending to -- in the parking

| ot when she ignored his offer to help unload her groceries, and that

she wasn't ki dnapped, robbed, or raped) which nobody -- |east of al
the state -- believes to be true.* See appellant's initial brief,
p. 68, 72-77.

The state, reaching for simlarities, argues "While Defendant
may argue that many victins are strangled. It is rare for a victim
to be strangled frombehind. A review of Florida cases found only

one case nentioning such a manner of death. See Overton v. State,

14 The trial court expressly stated that he would not have
considered the fact that both bodies were found subnerged in shall ow
water (Coryell in a pond, Nugent in a bathtub) to be a valid
simlarity in and of itself (3/410). |Instead the trial court relied
on appellant's testinmony in the Coryell penalty phase that (1) after
he realized that he had killed Coryell in the parking |ot he
originally thought about taking her body up to her apartnent, but he
was afraid she had an al arm system and (2) that he put Coryell's
body in the pond becasue he thought the water woul d destroy evidence
(3/410). [Actually, appellant never said that. Wat he said was that
he washed off his | egs and shoes in the swmmng pool in order to
destroy evidence (11/1014; C18/1735-36)]. See appellant's initial
brief, p. 74-77.
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801 So. 2d 877, 882 (Fla. 2001) (nedical examner testified that
victimwas strangled by a ligature with pressure applied from
behind)." (SB33 n.5) However, the reason the state found only one
case nentioning that the victimwas strangled frombehind is not
because there are dozens of other cases specifying that the victim
was strangled fromin front, but rather because the vast majority of
t he opinions don't say one way or the other. For exanple, of the
twenty cases cited at p. 79 n.12 of appellant's initial brief in
whi ch strangul ati on hom ci des were acconpani ed by beati ngs and/ or
blunt trauma injuries, the recitation of facts in two of them
strongly suggest (w thout expressly stating) that the strangul ation
occurred fromin front,® while nmost if not all of the other eighteen
sinply do not say whether it was fromthe front or from behind or
sone of both, or whether the evidence was inconclusive on that point.
Moreover, the state's assertion that "both victins were
strangl ed frombehind" (SB31) is initself a bit of a stretch. The
medi cal exam ner in the Nugent case, Dr. Martin, found no petechia
henmorrhages in or around the eyes (8/630-31,646). She testified that
Ms. Nugent's death did not result from continuous conpression of the
neck, but nore of a "pressure, rel ease, pressure, release. There was
sone fighting activity" (8/631,646). Dr. Martin believed that during

at least a portion of the events, M. Nugent's assailant was behind

her (8/632-34). To conpare this to the Coryell case, it again

depends on which version the state wants to use. According to the

5 Mansfield v. State, 758 So. 2d 636, 641 (Fla. 2000); Perry
v. State, 522 So. 2d 817, 821 (Fla. 1988).
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version which the state presented to the Nugent jury, M. Coryell was
| eani ng back into her car for nore groceries and appel |l ant grabbed
her by the arm asked her again if he could help her, and when he
couldn't get her attention he grabbed her around the neck. It seened
like it just took a short tine; her |legs gave out, she hit her lip on
the edge of the car door, and her chin hit the ground (11/997-99,
1011-12,1015). Under this version, it appears that the strangul ation
did take place from behind, but there was no beating, no fighting
activity, no "pressure and release.” Therefore, there was no
simlarity between the nethod of strangulation in the Coryell case
with that in the Nugent case.

On the other hand, the state could use the version which it
actually believes, and which it presented in the Coryell trial; i.e.,
that Leanne Coryell was not killed in the parking |ot, but was
abducted fromthere and taken to a wooded area by a pond, where she
was robbed, forced to disrobe, raped and then strangled to death.

The nedi cal exam ner in that case, Dr. Vega, found petechiae in her
eyes and inside her eyelids, which he testified is nore consi stent
wi th continuous pressure, and | ess consistent with conpression and
rel ease (11/991-92). Asked whet her he thought Ms. Coryell's
assail ant was behind her or in front of her when the strangul ation
occurred, Dr. Vega stated, "I think nore likely that it was from
behind but | cannot rule out either possibility" (11/984).

Usi ng that scenario, you have one case (Nugent) where the
assailant and the victi mknew each other well enough to be having

W ne and conversation in the victims house, when sonet hi ng happened

22



-- the evidence does not even suggest what it may have been -- which
resulted in either a nutual fight or a one-sided attack. During the
choki ng, which was apparently intermttent, the assailant was behind
Ms. Nugent at |least part of the tinme. You have another case
(Coryell) where the notives were financial and sexual; the victimwas
ki dnapped, robbed, and raped; there was no evidence of any fighting
activity; the strangul ati on was done by conti nual pressure; and the
medi cal exam ner thinks the strangulation was nore |ikely from behind
but can't rule out either possibility. The state's claimof "both
victinms were strangled from behind" as a significant simlarity does
not withstand scrutiny.

To summarize, the simlarities in this case, with the exception
of the patterned bruising on the victins' buttocks, are either
general or imaginary. The dissimlarities are pervasive.
I ntroduction of the Coryell nurder into the Nugent trial was

prejudicial and reversible error.

B. Har nful Error

As it did with "Dmght", the state again recites its mantra of
"sufficient overwhel m ng evidence" (SB34). As explained in
appellant's initial brief, and in Issue | of this reply brief, the
evidence as to the Nugent nurder is entirely circunstantial and far
fromoverwhel m ng. Moreover, the state persists inits
m sapprehension of the harm ess error test, which is not to airbrush

out the offending evidence and then conclusorily |abel what remains
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as "overwhelmng." That type of superficial harm ess error argunent

was put to rest in Goodwin v. State, 751 So. 2d 537, 542 (Fla. 1999):

In reaffirmng DGuilio and its
applicability to error such as the inproper
adm ssion of collateral crine evidence, we
reiterated in Lee that the harnl ess error
anal ysis focuses on the effect of the error on
the trier of fact. Id. at 137. Thus, the
review ng court nust resist the tenptation to
make its own determ nation of whether a guilty
verdi ct coul d be sustained by excluding the
i nper m ssi bl e evidence and exam ning only the
perm ssi bl e evidence. W al so repeated our
agreenent with Chief Justice Traynor,
previously quoted in D Guilio:

Overwhel m ng evidence of guilt does

not negate the fact that an error that

constituted a substantial part of the

prosecution's case nay have played a sub-

stantial part in the jury's deliberation

and thus contributed to the actual verdict

reached, for the jury nay have reached its

verdi ct because of the error wthout con-

sidering other reasons untainted by error

t hat woul d have supported the sane result.

This Court in Goodwi n al so enphasi zed that the erroneous

adm ssion of collateral crinme evidence is extrenely serious and
presunptively harnful. 751 So. 2d at 543. Addressing whether such
presunptively harnful error also anobunts to constitutional error,
this Court answered its own question as follows: "Certainly the
adm ssion of such evidence inpacts the defendant's right to a fair
trial and therefore inplicates a defendant's basic due process
rights.” 751 So. 2d at 543. |In the instant case, the collateral
crime was a nurder; one wth great potential to affect the jury
enotionally. Wile the evidence in the charged crine was entirely

circunstantial, the state introduced a confession to the WIIlians

24



Rul e murder. Photographs of the very attractive Wllianms Rule victim
were introduced, and the trial judge noted the reaction of one of the
jurors to the photograph of Leanne Coryell's nude body in the pond

(11/980). See Henry v. State, 574 So. 2d 73, 75 (Fla.1991) ("Indeed,

it is likely that the photograph [of collateral crine victin alone
was so inflammatory that it could have unfairly prejudiced the jury
agai nst Henry"). 62 mnutes of this kind of testinony as the
crowni ng point of the state's case would have a devastating inpact on
any jury. Finally, even "Dw ght" nust be considered part and parcel
of the WIlians Rule evidence, since the only relevancy the state can
offer to try to justify the introduction of the Dw ght statenents
before the Nugent jury is in the "context" of his confession to the
mur der of Ms. Coryell, and his statenent (to his own psychiatric
expert) that Dw ght m ght have killed her. [Appellant never said or
inplied that Dwi ght m ght have killed Nugent; he said just the
opposite]. The state clains that the WIllians Rul e evidence "was not
a feature of the trial." (SB34). In view of Dw ght's now bei ng added
to the mx, undersigned counsel isn't so sure of that. But in any

event, inproperly admtted WIllians Rul e evidence need not be "a

feature of the trial" in order to be prejudicial enough to preclude a
finding that it could not have contributed to the jury's verdict.

| mproperly admtted WIllians Rule evidence is presunptively

prejudicial, and the burden is on the state to prove that it could
not have had any significant inpact under the circunstances of the
given case. Goodwin. "Feature of the trial", in contrast, is the

standard which appellate courts use to limt the extent of properly
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admtted WIllianse Rule evidence. As this Court said in Steverson v.

State, 695 So. 2d 687, 689 (Fla. 1997):

Even when evidence of a collateral crine is
properly adm ssible in a case, we have
cautioned that "the prosecution should not go
too far in introducing evidence of other
crimes. The state should not be allowed to go
so far as to nake the collateral crine a
feature instead of an incident." Randol ph v.
State, 463 So. 2d 186, 189 (Fla. 1984).

See e.g. Macklin v. State, 395 So. 2d 1219, 1221 (Fla. 3d DCA

1981); Matthews v. State, 366 So. 2d 170 (Fla. 3d DCA 1979).

Since the state has conpletely failed to overcone the
presunption that the erroneous introduction of the Coryell nurder was
prejudicial, and since all of the circunstances of this case
affirmatively show that this Wllianms Rule error was in fact
profoundly prejudicial, appellant's conviction for the murder of

Jani ce Nugent nust be reversed for a new trial.

CONCLUSI ON

Based on the foregoing argunent, reasoning, and citation of
authority, and that contained in his initial brief, appellant
respectfully requests that this Court reverse his conviction for a
new trial [lIssues | and Il1], or for discharge [Issue IlI], or reduce
it to second degree nmurder [Issue IV]. For all of these reasons, and
those asserted in Issue V, appellant requests that his death sentence

be vacat ed.
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