STATEMENT OF CASE AND FACTS

Amicus accepts the Statement of Case and Facts as set forth by Petitioners

Initial Brief.

SUMMARY OF ARGUMENT

Thecurrent caselaw offerslittleguidanceto either trial or appellate courtsinthe
proper application of the* primarily assigned to unrelated works’ exceptiontofellow

employeeimmunity found FloridaStatute 8440.11(1). Asrecently noted by the Fourth

District Court of Appeal in Paim Beach County v. Kelly, 810 So0.2d 560 (Fla. 4"DCA
2002), areview of thecasesinthisareareveal sat least two different approachesto the
issue: (1) a“ case-by-caseapproach,” which examineswhether the co-employeeswere
engaged in the same project and were “part of ateam,” and (2) a*“bright-line” test,
based on the physical |ocation where the employeeswere primarily assigned and the
unity of their business purpose. This Court should take the opportunity in this case
to adopt an easy to apply standard for interpreting the* primarily assigned to unrel ated
works” exception. Inadopting the guideline, the Court should follow the principlethat
where a statute acts in derogation of a common-law right, such statute should be
extended only so far as a strict construction of the statute makes imperative.

Summersett v Linkroum 44 So0.2d 662 (Fla. 1950). Thebright-inetest utilized by the

Second District Court of Appeal appears to reasonably effectuate these goals.



ARGUMENT

THE COURT SHOULD ADOPT AN EASY TO APPLY AND LIBERAL
STANDARD FOR INTERPRETING THE “PRIMARILY ASSIGNED TO

UNRELATED WORKS’ EXCEPTION TO FELLOW EMPLOY EE IMMUNITY .

This Court is called upon in this case to interpret Florida Statute 8440.11(1)

which provides, in pertinent part, as follows:
The liability of an employer prescribed in §8440.10 shall
be exclusive and in place of all other immunities of such
employer to ... the employee ... The same immunities
from liability enjoyed by an employer shall extend as well
to each employee of the employer when such employee
Is acting in furtherance of the employer’s business and
the injured employee is entitled to receive benefits under
this chapter. Such fellow employee immunity shall not
be applicable ... to employees of the same employer when
each is operating in the furtherance of the employer’s
business that they are assigned primarily to unrelated works

within private or public employment. ... (emphasis supplied)



As aways, legidative intent is the pole star by which this Court should be

guided ininterpreting the provisions of this statute. Parker v State, 406 So.2d 1089,

1092 (Fla. 1982). Unfortunately, asnoted by Judge Miner in hisdissenting opinionin

Vause v. Bay Medical Center, 687 So0.2d 258, 267 (Fla. 1¥ DCA 1996): “Precisely

what it wasthat impelled thelegislature to add the primary work assignment exception
toworkers' compensation immunity isnot readily apparent”. However, thefact that
the pole star in this case may not be bright does not make its ascertainment any less
essential.

In ascertaining legidativeintent, the courtsmay consider the history of the
act, theevil to be corrected, the purpose of the enactment and thelaw thenin existence

bearing on the same subject. State Board of Accountancy v. Webb, 51 So. 2d 296,

299 (Fla. 1951). Inthiscase, thereislittle history available which shedslight on the
|egid ativeintent behind theexception. However, aspointed out by Petitionersintheir
Initial Brief beforethisCourt, an examination of language dropped from apredecessor
version of thelanguage which ultimately becamethe “ unrelated works exception” is
potentialy enlightening. Section 2 of CS/SB 636, a predecessor version of what
ultimately became the current form of the unrelated work exception, provided in
pertinent part as follows:
“... provided, however, employees of the same employer

may have a cause of action if each is operating in furtherance
of the employer’ s business but they are not assigned to the



same job site or are assigned primarily to unrelated work
within private or public employment.” (emphasis supplied)

Asnoted by Petitionersintheir Initial Brief, theomission of the“assignedtothe
samejob site” languagefromthefinal version of the statuteisstrong evidencethat the

legislature did not intend the omitted matter to be effective. Mayo v. American

Agricultural Chemical Company, 133 So. 885, 887 (Fla. 1931). Thus, by omittingthe

“assigned to the same job site” language, the legisature apparently rejected a
formulation of the standard which relied upon such considerations alone.

Turning to the “evil” to be corrected factor, because the primarily unrelated
works exception isjust that, an exception to a“correction”, it would not appear to
correct any “evil”. However, the “evil” to be corrected generaly by the 1978
amendment to FloridaStatute 8 440.11 wasthethen existing common law liability for
employees who negligently caused injury to their fellow employees. This lack of
immunity had the potential for producing litigation which may have been seen asan
“evil” inand of itself. Also, theresulting litigation could certainly have been seenasa
cause of unwanted disharmony in the workplace as well.

Next, the exact purpose of the exception is also less then obviously apparent.
One purpose could have been to encourage employees to act non-negligently at all
times by retaining civil liability as a sanction not only when an employee injures

innocent third parties, but also when he or sheinjuresfellow employeesoutsidetheir



primary works. In other words, when the interaction of two employees is mere
happenstanceand islargely unrelated to their co-employee status, what isthevaluein
Immunity? Such a person should logically be no more entitled to immunity than any
other third party tortfeasor who injures someonewhilethey areworking. It servesno
societal purpose to cloak with immunity an employee tortfeasor who is otherwise
unrelated to hisfellow employee, except for the moment of injury, anymore than any
other third party tortfeasor.

Because the exception was enacted at the same time as the general grant of
fellow employeeimmunity, the purpose of that immunity, which wasdiscussed above,
should also be taken into consideration in determining the purpose of the exception.
In doing so, the exception should be interpreted so as not to infringe on that purpose
but till give the exception meaningful effect. In its smplest form, such an
interpretation would eliminate litigation by employeeswho come into contact in the
workplace on a regular basis regardless of their job description. This would
necessarily reducethechancefor litigationingeneral because employeeswho seldom
work together would havelittle chance to harm or be harmed by each other. Also, for
those situations where the empl oyees who fall within the exception becameinvolved
in litigation, workplace disharmony would be unlikely to result since they would not
be working side by side on a daily basis and thus the chance for friction would be

greatly reduced.



It also might beimportant to takeinto account the other exception to immunity
enacted at the sametime. That exception retained civil liability for an employeewho
acts towards a fellow employee with willful and wanton disregard or unprovoked
physical aggression or with gross negligence. The exception encourages personal
responsibility on the part of employees. This purpose is consistent with at least one
of the apparent purposes of the unrelated works exception.

Finaly, astothelast considerationindetermining legidlativeintent, prior tothe
amendment to Florida Statute Section 440.11(1) in 1978, co-employees rights and
responsibilities were governed by the common law. Under the common law,
employees mutually owed to each other the duty of exercising ordinary care in the
performance of their service and were liable for any failure in that respect when it

resulted in injury to afellow employee. Frantz v. McBee Company, 77 So.2d 796

(Fla. 1955). Thus, under the common law, co-employeesweretreated as“third party
tortfeasors’ could be held responsible for their negligenceif it resulted ininjury to a

fellow employee. 1d. *

Thelaw continued as such until 1978 when the amendmentsto Florida Statute

8440.11(1) were made. With the amendment, employees were granted the same

1 Pursuant to Florida Statute 440.39 this would also mean that the employer would
have aright of subrogation against the negligent employee for sums paid to their
injured employee under the Act. The amendment extending the immunity to
employers also eliminated this obvioudy friction producing result.




immunity from suit as employers except where gross negligence wasinvolved or the
employees were assigned primarily to unrelated work. Thusthe amendmentsto the
statuterestricted previously existing common law right except for thetwo provisosas
noted above. The proviso in the statute relating to employees who are assigned
primarily to unrelated work amounts to a preservation to such employees of their

common law right to recover for the ordinary negligence of their fellow employees.

Where a statute isarestriction on or aderogation of acommon law right, such

statute should only be extended so far asthe strict construction of the language of the

statute makesimperative. Summersett v. Linkroum, 44 So.2d 662, 664 (Fla. 1950).
In Summersett, the Florida Supreme Court was called upon to determine whether a
minor plaintiff fell within an exception to the then existing “guest statute”. That
exception allowed school children being transported to or from school to sue their
host drivers despite the general grant of immunity otherwise afforded host drivers
under the guest statute. Noting that prior to the enactment of the guest statute,
automobile host driversowed their gueststhe common law duty of exercising ordinary
care and that the guest statute restricted this common law right, the court interpreted
theprovisorelating to children being transported to and from school inthemost liberal

manner possible.



Similarly here, the Court should interpret the exception to the newly enacted

restriction on common law rights of employees in the most liberal manner possible

whiledtill effectuating the L egid ature’ sintent in enacting thegrant of immunity aswell
as the exception to that immunity. 2 Such a liberal interpretation would best
effectuate this State' s preference for preserving common law rights.

For this reason, the very strict construction given the exception by the court
below, as well as the First and Third District Courts of Appeal, appears to be
erroneous. The cases decided by these courts take an expansive approach to
immunity and talk intermsof whether the employeesin question wereworking onthe

same “project” and make this factor largely outcome determinative. Seee.g., Dade

County School Board v. Laing, 731 So.2d 19 (Fla. 3¢ DCA 1999); Vause v. Bay

Medical Center, 687 So. 2d 258 (Fla. 1% DCA 1996); Turner v. PCR, Inc., 732 So.

2d 342 (Fla. 1% DCA 1998). Although this approach worksfairly well inrelation to

2 Amicus recognizes that the legidative intent expressed in Florida Statute 8440.015
of the Workers Compensation Act states that the Act should not be interpreted
liberally so as to benefit employers over employees or vice versa without conceding
that the legidature has any right under the doctrine of separation of powersto
dictate to the courts a method of judicial statutory interpretation, this directive must
be taken in the context of employer/employee situations where the purpose of
effectuating the general goal of the Act, i.e. providing benefits to employees at a
reasonable cost to employers, is concerned. Such adirective has little or no

bearing on situations where employer v. employee litigation is involved.




construction site accidents, See, Abraham v. Dzafic, 666 So.2d 232 (Fla. 2 DCA

1995); Johnson v. Comet Steel Erection, Inc., 435 So. 2d 908 (Fla. 3 DCA 1983),

outside the construction field, use of the “project” approach can yield overly broad
conclusions.

For example, inthiscase, the Fifth District Court of Appeal concluded that the
employeesin question wereinvolvedin the same project because they wereinvolved
In @ common project, to-wit: the “provision of transportation services to Brevard
County’ s school children”. The court reached this overly broad conclusion despite
the fact that Mr. Taylor and the School Board mechanics were geographically
separated by School Board policy so that they rarely came into contact and their
primary dutieswere performed milesapart. Inaddition, the specific business purpose
of Mr. Taylor, assisting disabled children who ride the school bus, is completely
different from the specific business purpose of mechanicswho are merely employed
to perform maintenance and repairs on school buses. Under the Fifth District’s
analysis, essentially anybody who worked for the school boardisinvolvedinthesame
“project” that is, education related services.

Similarly, inLaing, the Third District found that acustodian and teacher were
both working on the same “project” in that they were co-employees providing
education related services to students at Hialeah High School. However, the same

could be said of a teacher and administrative personnel at the School Board



headquarterswho areinvolvedinamotor vehicleaccident during avisit by theteacher
to the School Board building, and yet that clearly seemsto be a situation where the
exception should apply. The apparent difference in the Laing facts was that the two
employees were not only both providing educational servicesto students at Hialeah
High School, but they were both physically assigned to that location. This example
highlightstheimportance of both geographiclocation and the scopeto beafforded the
term “project”.

Based on the above, Amicus would suggest that the Court adopt atest which
takesinto account the geographic location wheretheemployeesare primarily assigned
as well as the specific business purpose of the employees rather than their general
business purpose. This approach would both preserve the common law remedies
afforded employees prior to 1978 and at the same time effectuate the purposes of the
1978 Amendment, as well asits exception.

In fact, the Second District in Lopez v. Vilches, supra, adopted such an

approach when considering afact situation very similar tothat found herein. InLopez,
as in this case, the defendant employees were responsible for the maintenance of a
fleet of vehicles used by their employer, afuneral home business. The plaintiff was
also employed by thefuneral homes, but wasgeographically separated fromwherethe
defendant employees performed their duties. The plaintiff wasinjured when hewas

driving oneof the vehiclesmaintained by the defendant employees, allegedly because
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of lack of proper maintenance on the vehicle. Under these facts, it could have been
said by the Second District that the employees were involved in the same “ project”,
that is, the provision of funeral home services but the Court refused to do so. Instead,
the Court reversed summary judgment in favor of the defendants and remanded the
case for trial based upon its finding that the employees did not work at the same
geographic location and were not involved in the same specific business purpose.
Very similarly here, the “defendant” employees are responsible for the
maintenance of school buses. Mr. Taylor isemployed by the same employer, but is
geographically separated from the location where the defendants performed their
maintenanceduties. Infact, that geographic separation wasenforced by theemployer
itself. Asin Lopez, it could be said that the employees were engaged in the same
“project”, i.e., education related servicesto students, but such abroad and expansive
reading of theterm “project” would virtually swallow the exception whole. Clearly,
thelegidlature would not have enacted an exception only to haveit interpreted in such
away that it would become largely ineffectual. Courts should avoid interpretations

that would render part of a statute meaningless. Forsythe v. L ongboat Key Beach

Erosion Control District, 604 So.2d 452, 455-456 (Fla. 1992). The limited and

specific approach to the business purpose analysis utilized by the Second District

would be more likely to render the result intended by the legislature.
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In conclusion, this Court should take the opportunity to adopt an easy to apply
and liberal standard for interpreting the “primarily assigned to unrelated works’
exception to thefellow employeeimmunity conferred by Florida Statute 8440.11(1).
Such a standard would take into account the geographic separation of employees as
well as the specific business purpose of the employees. Such a standard, when
applied to the factsin this case, would support areversal of the summary judgment

entered in favor of the Respondent.
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CONCLUSION

This Court should reverse the Fifth District Court of Appeals decision and
vacate the Orderson the parties’ Cross-Motionsfor Summary Judgment. The cause
should bereturned to thetrial court with directionsto reconsider the facts of the case
in the context of an easy to apply and liberal standard to be adopted by this Court for
considering caseswhichinvolvethe primarily assigned to unrel ated work exception to

Florida Statute 8440.11(1).
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