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STATEMENT OF THE CASE AND FACTS

Amicus, theFloridaDefenseLawyers’ Association, adoptsthe Statement of the

Case and Facts provided by Respondent.



SUMMARY OF THE ARGUMENT

Themgjority of Florida sDistrict Courtsof Appeal havefashioned aworkable,
common sense application of the* unrelated works” exception. These courtsholdthat
employees serving acommon purpose of the employer, working on the same project
or as part of the same team, are not primarily assigned to unrelated works. The fact
that the workers have different duties or skills within the project or team does not
change the analysis.

This Court need not adopt aspecific, “bright line” test for the unrelated works
exception. The purported “bright line” test has only been applied by one court.
Contrary to Petitioner’s argument, the “bright line” test does not accomplish the
purported goal of tying immunity to the creation of risk. Furthermore, it isjust as
difficult to apply asthe common purpose test used by the mgjority of the DCASs, and
it is by definition more arbitrary.

The decision of the Fifth District Court of Appeal should be affirmed.



ARGUMENT

Thedecision of theFifth District Court of Appeal should beaffirmed. A school
bus attendant and school bus mechanics are not "assigned primarily to unrelated
work."

The exclusiveness of liability provision in the Workers Compensation Act is
found at section 440.11, Florida Statutes. That section providesin pertinent part:

(1) Theliability of anemployer prescribedins. 440.10 shall beexclusive
and in place of all other liability of such employer to any third-party
tortfeasor and to the employes, . . . ., except that if an employer faillsto
secure payment of compensation as required by this chapter, an injured
employee, or the legal representative thereof in case death results from
the injury, may elect to claim compensation under this chapter or to
maintain an action at law or inadmiralty for damages on account of such
injury or death. In such action the defendant may not plead as adefense
that the injury was caused by negligence of afellow employee, that the
employeeassumed therisk of theemployment, or that theinjury wasdue
to the comparative negligence of the employee. The same immunities
from liability enjoyed by an employer shall extend as well to each
employee of the employer when such employeeisacting in furtherance
of theemployer'sbusinessand theinjured employeeisentitledtoreceive
benefits under this chapter. Such fellow-employeeimmunities shall not
be applicable to an employee who acts, with respect to a fellow
employee, with willful and wanton disregard or unprovoked physical
aggression or with gross negligence when such acts result in injury or
death or such acts proximately cause such injury or death, nor shall such
Immunities beapplicableto empl oyees of the same employer when each
Is operating in the furtherance of the employer's business but they are
assigned primarily to unrelated works within private or public
employment. The same immunity provisions enjoyed by an employer
shall also apply to any sole proprietor, partner, corporate officer or
director, supervisor, or other person who in the course and scope of his
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or her duties acts in a managerial or policymaking capacity and the
conduct which caused the alleged injury arose within the course and
scope of said managerial or policymaking dutiesand was not aviolation
of alaw, whether or not aviolationwascharged, for which themaximum
penalty which may be imposed does not exceed 60 days imprisonment
asset forthin s. 775.082. The immunity from liability provided in this
subsection extendsto county governmentswith respect to employees of
county constitutional officers whose offices are funded by the board of
county commissioners.

(Emphasis supplied).

Exceptionsto astatute must be construed strictly. SamaraDevel opment Corp.

v. Marlow, 556 So.2d 1097 (Fla. 1990). See aso State v. Nourse, 340 So. 2d 966

(Fla. DCA 1976) (any statutory exceptionisstrictly construed against the party seeking
to take advantage of the exception). Conversely, theimmunity granted under section

440.11 isbroadly applied. See Johnsonv. Comet Steel Erection, 435 So.2d 908, 909

(Fla. 3d DCA 1983).

In this case, the school bus mechanics and the school bus attendant were
employees of the School Board involved in the same project, the provision of
transportation servicesto Brevard County school children. This Court should adopt
themajority view of Florida sDistrict Courtsof Appeal, which holdsthat employees
engaged in the same project or furthering the same purpose of the employer are not

unrelated, regardless of whether they have different skills or duties.



Florida sdistrict courtshave uniformly held that the specific function performed

by the workersis not controlling. Asthe court explained in Abraham v. Dzafic, 666

So. 2d 232 (Fla. 2d DCA 1995), in holding that a painter and a fluorescent lighting
technician werenot primarily assigned to unrelated works, while"their work skillsmay
have been ‘unrelated,’ their work was not." 666 So. 2d at 233. The fact that the
workerswere assigned to the same overall project wasenough to avoid application of

the unrelated works exception. See also School Board of Broward County V.

Victorin, 767 So.2d 551 (Fla. 4th DCA 2000) (school busdrivers on separate routes

with different children from different |ocationswere not engaged in unrelated work);

Johnson v. Comet Steel Erection, Inc., 435 So. 2d 908, 909 (Fla. 3d DCA 1983)
(common laborer for general contractor and welder for subcontractor were not
primarily assigned to unrel ated works sincethey were employed in sameconstruction
project).

Similarly, in Dade County Sch. Bd. v. Laing, 731 So0.2d 19 (Fla. 3d DCA 1999),

the court held that the "unrelated works" exception did not apply between a teacher
and acustodian. The court explained:

Thefact that employees have different duties does not necessarily mean
they are involved in 'unrelated works.' . . . [the custodian and teacher]
were both working on the same project, in the sense that they were co-
employeesproviding education related servicesto students. . . both were
involved as part of ateam in promoting education at the school campus.
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Because bothwereengagedin activitiesprimarily related totheprovision
of education related services, the 'unrelated works' exception . . . does

not apply."
Id. at 20.

Likewise, in Sanchez v. Dade County School Bd., 784 So.2d 1172 (Fla. 3d

DCA 2001), review granted, SC01-1346, the Third District held that the "unrelated

works' exception did not apply between ateacher, who was sexual ly assaulted at work
by a trespasser, and school's security personnel. Although the claimant directly
educated students and the co-employee performed the entirely separate activity of
providing security for the school, the court emphasized that both were engaged in
activities primarily related to provision of educational related services.

A similar analysiswasappliedinVausev. Bay Medical Center, 687 So.2d 258,

262 (Fla. 1st DCA 1995), in which the court defined the purpose of anurse' sjob as
“the provision of health care to patients of the medical center,” and concluded that
other medical personnel were not engaged in unrelated work. 687 So.2d at 263. The
court explained: “while employees may have different duties as related to the same
project, it does not mean they areinvolved in ‘unrelated works'.” 687 So.2d at 262.

In this case, “[i]t is undisputed that both Taylor and the alleged negligent
mechanicsworked out of the same transportation facility and that Taylor, asapart of

hisjob, was responsible for the operation of the wheel chair lift while the mechanics,
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asapart of their job, were responsible for the lift's maintenance and repair.” Taylor

v. School Board of Brevard County, 790 So.2d 1156 (Fla. 5th DCA 2001). Likethe

teacher and security person in Sanchez and the teacher and custodian in Laing, a
school bus assistant and a school bus mechanic, employed by the same school board
and working with the same buses, may havedifferent work skillsor dutiesbut are not
primarily assigned to unrelated work.

In fact, Florida has already applied the very same definition of the employer’s

purpose aswas applied by the Fifth District and thetrial court here. 1n School Board

of Broward County v. Victorin, 767 So.2d 551 (Fla. 4th DCA 2000), the court held

that school bus drivers on separate routes with different children from different
locations were not engaged in unrelated work, since they both were fulfilling the

County’ s purpose of transporting schoolchildren. See aso Sanchez v. Dade County

School Bd., 784 So.2d 1172 (Fla. 3d DCA 2001) (teacher and school's security
personnel were both engaged inactivitiesprimarily rel ated to provision of educational
related services). The provision of school transportation is an equally proper
definition of the “project” or “purpose’ fulfilled by the co-employees in this case.
Itissignificant inthiscasethat bothworkers' primary assignmentsinvolvedthe

Injury-causing equipment. In Turner v. PCR, 732 So.2d 342 (Fla. 1st DCA 1998),

guashed on other grounds, 754 So.2d 683 (Fla. 2000), the court held that a plaintiff
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who worked in the catalog department of a chemical plant was not engaged in
unrelated work from a chemist who prepared compounds. The court concluded that
therewas a“team effort” and that the workers had “ different duties as related to the
sameproject.” 732 So.2d at 345. The court emphasized that the workers' jobs both
involved the same type of equipment asthat involved in the accident. 732 So.2d at
345. Similarly, theattendant and mechanicshere both worked with school buses, and
both worked with the equipment that caused the injury.

The above cases demonstrate a workable, common sense, and relatively
predictable test for unrelated works - a shared purpose or project, regardless of
differences in specific duties or skills. This Court should formally approve those
Cases.

The cases cited by Petitioners are distinguishable. Petitioners rely on Pam

Beach County v. Kelly, 810 So.2d 560 (Fla. 4th DCA 2002), in which the court held

that a County worker responsible for maintaining airport roadways, taxiways and
grassy areas and a County worker who repaired and operated heavy equipment at the
County’ sshell rock pit were primarily assigned to unrelated works. TheKelly court
emphasized that theworkersworked on entirely different projects, furthered different
business purposes of the County, and did not work as part of ateam. 810 So.2d at

562.



In contrast, the workersin this case were both employees of the School Board
as opposed to being part of different ssgmentsor divisionsof the County. Unlikethe
workersin Kely who dealt with the unrelated purposes of airport maintenance and
operating heavy equipment at a shell rock pit, the workersin this case furthered the
same business purpose of the County - providing school bus transportation to
students. Additionaly, unliketheworkersin Kelly who dealt with different equipment,
the workers here al had the school buses as the subject of their work.

Perhaps the most significant aspect of the Kelly case cited by Petitioner isthe
fact that the Kdly court applied the majority “common purpose” or “project” test.
Theonly decisionto have apparently applied the“bright line” test urged by Petitioner

Isthe Second District’ sdecisionin Lopez v. Vilches, 734 So.2d 1095 (Fla. 2d DCA

1999). However, that decisionisalso distinguishable. The employeesin the Lopez
case were involved in different purposes - one employee was engaged in general
funeral home operation, and the other in maintaining afl eet of vehiclesused by that and
other funeral homes and cemeteries. 734 So.2d at 1097. Furthermore, the court
emphasized that the employees were part of different “divisions’ of the employer’s

various companies. 734 So. 2d at 1097.



Inthiscase, the school bus mechanic and the school busattendant areinvolved
in the same purpose - school bus transportation. They are employed by the same
“division” of the County, the School Board.

Furthermore, there is language in Lopez that is entirely consistent with the
holding of the Fifth District below. Lopez holdsthat the cases“ clearly state that the
exception doesnot turn on whether theemployeeswereengagedinsimilar work.” 734
S0.2d at 1096.

Petitioner and the Academy urgethis Court to adopt a“bright-line” test, based
in part on physical location, allegedly adopted by the Second District Court of Appeal
inLopez. Petitionersarguethat the unrelated works exception wasintended to apply
where thereis little contact between the parties and, presumably, little risk of harm.
They conclude that the physical location element is essential to a“related” work.

Even assuming that Petitioners' theory asto the intent of the exception, which
Isunsupported by any case or other authority, iscorrect, their analysisdoes not fulfill
that intent. Physical location doesnot necessarily predict risk. A maintenance person
certainly creates risk for a fellow employee who later uses the equipment being
maintained, regardless of whether the maintenance occurs at a separate location.
Working together on the same project or purposeisacloser predictor of risk because

it allowsthe court to include persons who create risk beyond their physical location,
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and to exclude persons who work in the same physical location but have no contact
Or COMMON PuUrpose.

Furthermore, while characterizing the test asa“bright line” test may make it
moreappealing because of the perceived savingsinjudicial labor, the Lopez case does
not actually provide a bright line test or an efficient method for determining the
unrelated worksissue. Thefact that there was adissent in that case, see Lopez, 734
So.2d at 1098 (Quince, J., dissenting), and thefact that other District Courtsof Appea
have declined to adopt this test but still managed to resolve their unrelated works
cases, demonstratesthat the“ bright line” test isnot acurefor the perceived difficulty
in applying the unrelated works exception.

Infact, the Fourth District’ sdescription of the“bright line” testintheKelly case
revealsthat it doesnot necessarily provideuniformresults. The Kelly court described
thetest asbeing “ based on the physical location where the employeeswere primarily
assigned and the unity of their business purpose.” The “unity of their business
purpose” is virtually indistinguishable from the “same project” or “part of team”
language used by the same court to describe the supposedly different “ case by case”
test. In fact, the cases which have expressly discussed both approaches have
concluded that the result would be the same under either one. See Kdlly, 810 So.2d

560; Victorin, 767 So.2d 551. In short, thereis no reason for this Court to overrule
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the mgjority view cultivated by the District Courts of Appea in favor of a less
workable, less predictable and less sensical “bright line” test.
Florida sunrelated works exception hasbeen described as“ unique.” Vausev.

Bay Medical Center, 687 So.2d 258 at n.2 (Fla. 1st DCA 1995) (quoting Larson,

Workers Compensation, 8 72.21). There is virtually no out of state case law that
would be helpful in this matter. FDLA has located only one other state with a
comparable provision. Oregon Statutes 8§ 656.018(3)(b) provides there will be no
immunity "wherethe worker and the person otherwise exempt under this subsection
are not engaged in the furtherance of acommon enterprise or the accomplishment of
the same or related objectives” Unfortunately, there is no relevant case law
interpreting the Oregon provision. Infact, the Oregon courtshave held their workers

compensation statute unconstitutional at least in part. See Smothers v. Gresham

Transfer, Inc., 23 P.3d 333 (Or. 2001); Rogersv. Valley Bronze of Oregon, Inc., 35

P.3d 1102 (Or.App. 2001).

¥ One comentator has indicated that Mnnesota has a simlar

schene. See Modern W rkers Conpensation 8 103:7 Part 3.
Exclusivity Chapter 103. Renedies Against Third Persons 8§ 103:7
-- REQUI SITE EMPLOYMENT CONNECTION, at note 50. However,

M nnesota’s provisionis containedinthethird party liability and
el ection of renedies statute. See Mnn. Stat. 8 176.061 (4) (no
immunity unl ess enployer liable for benefits and the party legally
i abl e f or damages ar e "engaged, i nthe due course of businessin, (a)
furtherance of a common enterprise, or (b) inthe acconplishnent of the
same or rel ated purposes i n operations onthe prem ses where theinjury
was received at the tinme of the injury"). Because the M nnesota
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Asafina matter, this Court should also clarify the application of the unrelated
works exception to claims against the employer. Petitioners properly acknowledge
at page 17 of their Initial Brief that the employer isadefendant in this case becauseit

is a public employer. The public employer is sued only as a “surrogate” for the

employee, who isgranted statutory sovereignimmunity. See Holmes County School

Board v. Duffel, 651 So. 2d 1176, 1779 (Fla. 1995). Seealso Vausev. Bay Medical

Center, 687 S0.2d 258 (Fla. 1st DCA 1995); State of Florida, Dept. of Correctionsyv.

Koch, 582 So. 2d 5 (Fla. 1st DCA 1991). The unrelated works exception therefore
"passes through' to an employer standing in the shoes of afellow employee because
to hold otherwisewould wholly deprive public employees, who cannot suetheir fellow

employees, of the benefit of the exception. See Fla. Stat. 8 768.28(9)(a).

In privateemployer cases, however, theunrel ated works exception appliesonly
to permit claims against the claimant's fellow employee and not against the common
employer. So asto avoid any misapplication of the exception in a private employer
situation, it isrespectfully submitted that any opinion from this Court should specify
that theexception only potentially allowsclaimsagainst theemployer wheresovereign

immunity requires the employer to be substituted as a surrogate defendant.

statute applies to extend i munity beyond t he ori gi nal enpl oyer, its
limtation to common enterprises serves a different purpose than
Florida s unrel ated works excepti on.
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CONCLUSION

The decision of the Fifth District Court of Appeal should be affirmed.
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