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STATEMENT OF THE FACTS!

By hisComplaint, the Petitioner, Lawrence Taylor (hereinafter Taylor), sought
damagesfor personal injurieswhich allegedly resulted from the negligent maintenance
of aschool bus motorized wheelchair lift.? Theinjury occurred on October 5, 1995.
At that time, Taylor was employed as a bus attendant for the School Board. As part
of his job Taylor assisted wheelchair bound students in boarding school buses.
Taylor had been employed by the School Board as a bus attendant since 1985.
[R:181]. Taylor had beenworking on busesequipped with wheelchair liftssince 1990.
[R:186].

According to Taylor's Complaint, at paragraphs 5 and 6, there had been a
problem with the lift mechanism which had been reported to the Transportation
Department, and repairs were effected thereon. “ Shortly after” the buswas returned
to service, the accident occurred. [R:2]. According to his Complaint, his injury
occurred when the wheelchair lift which he was about to lower “suddenly and

unexpectedly” fell from itsupraised position, striking him on the head, shoulder and

am. [R:2].

! Plaintiffs Statement of the Caseisfair and accurate.

2 His wife, Plaintiff Marie Taylor, has brought a derivative consortium
clam.



The bus, including the wheelchair lift, had undergone periodic maintenance
service on October 3, 1995, two days prior to the accident. [R: 607]. At that time, as
part of the routine preventative maintenance service, the wheelchair lift and the
emergency release lever would have been checked to make certain same were
operational. [R:156-57].2 Further, afew days earlier, on September 29, 1995, the
wheelchair lift “bound up” and it was serviced to repair same. [R:608]. Nevertheless,
the lift fell on October 5, 1995, because rivets holding the plate containing the
emergency release lever had evidently worn out, allowing the plate to pop loose and
the spring mechanism to fall out. [R:489].

Prior to taking abus out on theroad, the busdriver was required to inspect the
bus, and one element of such inspection isto operate the wheelchair lift. [R:221]. It
wasthebusdriver’ sjobtorunthelift prior to taking the busout. [R:222, 364]. Inhis
deposition given in the worker’ s compensation case, Taylor testified that “ see when

you get on the bus, I’ll tell you, when you get on the bus, the bus driver is supposed

3 ThePetitioners' statement that “[t]he paperwork” does not indicate that
such inspection was made ignores the above deposition testimony.

4 The inference of the Plaintiffs that the relevant mechanism had been
repaired on July 4, 1995, isnot supported by theevidence. Though Wayne Wardwell
initialy testified that the“fold platelock assembly” waspart of the emergency release
mechanism, he admitted latter in his deposition that he was not sure the purpose of
such mechanism but was certain that the lift had not fallen on that occasion. [R:465-
66].



to check that lift. I’'m not putting it on him. Maybe check it once aweek. But this
day, when we got in the bus, he was late a little bit. We got in, we took off....”
[R:562]. When the accident occurred, thiswasthefirst timethelift had been run that
day. [R:225].

After his accident, Taylor applied for worker’s compensation benefits. He
received, and continues to receive, such benefits to date. [R:204].

As a bus attendant, Taylor reported directly to the bus driver and was also
supervised by the South Area Transportation Supervisor, JessicaShaffer, oneof three
areatransportation supervisors employed by the School Board. Taylor, aswell asthe
aleged negligent maintenance employee, were School Board Transportation
Department employees assigned to the South Area Transportation Facility in
Melbourne, Florida. [R:349-50]. Though Ms. Shaffer, the South AreaTransportation
Supervisor, and WayneWardwell, the South AreaM aintenance Shop Supervisor, did
not customarily supervisethe other’ ssubordinates, they did so when necessary, given
their location on the same property. [R:349-50].

Though the Petitioners contend that there existsa*“ defacto policy” prohibiting
bus drivers and attendants from going into the shop, located 50 to 100 feet from the
South AreaDepot office, theevidenceisclear that therewas no such countywiderule

or policy. [R:389]. Moreover, asto the South Area Transportation site, there was no
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enforcement of any separation of bus and maintenance personnel, the Maintenance
Supervisor having no objectioninthis“small organization” to bus personnel beingin
theshop relativeto business. [R:420-21]. Taylor acknowledged that hedid not believe
he was restricted from inquiring from South Area Maintenance personnel as to the
status of hisbus. [R:236]. On the other hand, thereisno record evidence suggesting
that maintenance personnel were in any way restricted from contact with bus
personnel. Infact, if abus broke down maintenance personnel would go to the site,
and if necessary, bring the bus back to the South Area Transportation Facility, as
occurred in this case. [R:282-86].

The trial court conducted a hearing on said motion on June 3, 1999. After
hearing argument of counsel and reviewing legal memoranda, and case authority
supplied by both parties, the trial court, granted the School Board’s Motion for
Summary Judgment, finding the unrelated works exception not to apply. Fina
Judgment on behalf of the School Board was entered June 15, 1999. [R:186-88].

ThePetitioners appealed. The Fifth District Court of Appealsheard argument
of counsel and affirmedthe Trial Court’ ssummary judgment. TheFifth District held,
in pertinent part, that because both Taylor and the allegedly negligent maintenance
employeeweretransportation department empl oyees, both had asaduty the operation

of thewheelchair lift, bothworked from the sametransportation facility, and both were
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primarily involved in the common project of providing bus transportation to School

Board students, the unrel ated works exception did not apply. Taylor v. School Board

of Brevard County, 790 So.2d 1156,1157-58 (Fla. 5" DCA 2001).

Taylor sought conflict review from this Court aleging that the Fifth DCA’s
decision in Taylor directly and expressly conflicted with the Second DCA’ sdecision

in Lopez v. Vilches, 734 So.2d 1095 (Fla. 2@ DCA 1999). This Court exercised

discretionary review.



SUMMARY OF THE ARGUMENT

Taylor contends by thisappeal that the Fifth DCA erred by applying the“same

project” analysisset forthine.g.: Dade County School Boardv. Laing, 731 So.2d 19

(Fla. 3rd. DCA 1999), as opposed to applying what hasbeen referred to asthe* bright

linetest” set forthinLopez v. Vilches, 734 So.2d 1095 (Fla. 2 DCA 1999). Itisthe

School Board’ spositionthat Fifth DCA’ srelianceonthe® sameproject” anaysiswas
correct, but that, in any event, the unrelated works exception is inapplicable under
either analysis on application of the facts of this case.

Thefacts show that Taylor wasinjured as aresult of the aleged negligence of
aco-employeeand hecontinuestoreceiveworkers compensation benefitsasaresult.
It iswell settled that worker’s compensation immunity is to be broadly applied to

employers. Vausev. Bay Medical Center, 687 So.2d 258 (Fla. 1% DCA 1996). With

respect to theunrel ated works exception to such immunity, therel evant consideration
iswhether theinjured empl oyee and the negligent employeewereinvolvedinthe same
project. Most Florida courts do not focus on job duties, job titles, educational
requirements, or thellike. They focus on the ultimate goal of the work performed by

the employees. Dade County School Board v. Laing, 731 So.2d 19 (Fla. 3rd. DCA

1999); Vausev. Bay Medical Center, 687 So.2d 258 (Fla. 1¥ DCA 1996).




Taylor contendsthat if the“bright line” analysis set forthin Lopez v. Vilches,

734 S0.2d 1095 (Fla. 2d DCA 1999) was applied to the facts in this case, he would
have been found to have been engaged in unrel ated workswith respect to the allegedly
negligent co-employee. Therecord showsotherwise. Thefactsinthiscaseestablish
that Taylor and the allegedly negligent employeeworked at the samejob location, for
the same division of the employer, with exactly the same purpose in mind, the
provision of transportation services to Brevard County school children. On even a
more basic level, Taylor operated the wheelchair lift necessary for the transportation
of handicapped children that the allegedly negligent maintenance employeemaintained
and repaired. Thus, Taylor worked at the same job site and with the same job
purpose, satisfying the “bright line” analysis.

The School Board asserts, therefore, that the Fifth DCA’ sfinding that Taylor
and the alegedly negligent maintenance employee wereinvolved in related worksis

legally and factually correct.



ARGUMENT

ISSUE: WHETHER TAYLORS SUIT AGAINST
THE SCHOOL BOARD FOR THE ALLEGED
NEGLIGENCE OF ITS EMPLOYEE BUS
MECHANIC IS PERMITTED UNDER THE
UNRELATED WORKSEXCEPTION OF FLORIDA
STATUTE 440.11(1).

I ntroduction:

Pursuant to Fla. Stat. 8440.11, the liability of an employer shall be limited to
workers' compensation benefitsfor any employee entitled to recover damages from
the employer. The relevant exception thereto is that such immunity shall not be
applicable where the injury to the employee was caused by another employee where
the employeeswere assigned “ primarily to unrelated works.” This has been the law

inFloridasince 1978. Iglesiav. Floran, 394 So.2d 994 (Fla. 1981). Furthermore, the

application of theworker’ scompensationimmunity provided by 8440.11is"broad.”

Vausev. Bay Medical Center, 687 So.2d 258, 263 (Fla. 1¥ DCA 1996).

Taylor contends by thisappeal that the Fifth DCA erred by applying the“same

project” analysisset forth in e.g.: Dade County School Boardv. Laing, 731 So.2d 19

(Fla. 3rd. DCA 1999), as opposed to applying what has been referred to asthe* bright

linetest” set forthinLopez v. Vilches, 734 S0.2d 1095 (Fla. 2 DCA 1999). Itisthe

School Board's position that Fifth DCA’s decision in this case is in all respects



correct, but that, in any event, the unrelated works exception is inapplicable under
either analysis on application of the facts of this case.

In specific terms, the issue for decision on this Appeal is whether a bus
attendant, Taylor, employed by the School Board’ s Transportation Department, who
worked on abus and operated awheel chair lift used in the transportation of School
Board students, was engaged in unrelated works with regard to a School Board
Transportation Department maintenance employee, who worked at the same job
location, and whose job was to provide maintenance services on South Area buses
and wheelchair lifts.

The Taylor Decision:

The Fifth DCA affirmed the Trial Court’ s order granting summary judgment
which had been entered based on the Trial Court’s finding that Taylor and the
allegedly negligent co-employeewereinvolvedinrelated works. Specificaly, theFifth
DCA held that Taylor and “the alleged negligent mechanics worked out of the same
transportation facility and that Taylor, as part of his job, was responsible for the
operation of the wheelchair lift while the mechanics, as part of their job, were

responsiblefor thelift' smaintenanceand repair.” Taylor v. School Board of Brevard

County, 790 So.2d 1156, 1157-58 (Fla. 5" DCA 2001).



Case Authority:

In determining whether employeesareinvolvedinunrelated works, themajority
of the Courts addressing this issue have focused on the question of whether the
employeeswere involved in the “same project.” There arefivefactualy and legally
relevant decisions on this point, all of which are discussed hereafter.

In the case of Dade County School Board v. Laing, 731 So.2d 19 (Fla. 3rd.

DCA 1999), a school teacher while leaving a classroom was struck and injured by a
golf cart negligently operated by a school custodian. The Third District concluded
that the unrelated works exception did not apply. The Court held that the fact that the
co-employeeshad different job duties, teacher and custodian, did not necessarily mean
that they wereinvolved in unrelated works. The Court explained that “the pertinent
factor iswhether the co-employeesareinvolved in different projects. Thus, thefocus
Is upon the nature of the project involved, as opposed to the specific work skills of
the individual employees.” 1d. at 20.

The Court concluded that both employees were working on the same project,
in the sense that they were co-employees providing educational servicesto students
at Hialeah High School. Although eachindividually wereassigned different dutiesand
had different work skills, oneinthe capacity of ateacher, and the other inthe capacity
of a custodian, “both were involved as part of a team promoting education at the

10



school campus.” Id. at 20. The Court concluded that because “both were engaged
in activities primarily related to the provision of education-related services, the
unrel ated worksexception to the School Board' simmunity under 8440.11(1) doesnot
apply.” 1d.

The Third DCA in Sanchez v. Dade County School Board, 784 So.2d 1172

(Fla. 39 DCA 2001), affirmeditsholdingin Laing. Inthisdecision, ateacher brought
suit against the School Board based upon the alleged negligence of its security
personnel at the school where she taught when she was assaulted in the school’s
parking lot duringthelunch period. The Third DCA couldfind no distinction between
the factsin Laing, involving a custodian and a teacher at the same school, with the
facts in the pending case. Thus, the Third DCA affirmed the trial court’s order
granting summary judgment on the basis that the unrelated works exception did not
apply.

Also applying the “same project” analysis is the decision of Turner v. PCR,

Inc.,732 So.2d 342 (Fla. 1st DCA 1998), (reversed on other grounds, 754 So.2d 683
(Fla. 2000). Therein, the First DCA found as fact that the Plaintiff, who worked in a
different department and had different job dutiesthan the negligent co-employee, was
nonetheless involved in a “team effort” in that he worked with some of the same

equipment as the negligent co-employee. Id. at 345. In affirming the Trial Court’s
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order granting summary judgment the First District held that the Trial Court was
correct in concluding that the Plaintiff and the negligent co-employee had “ different
duties as related to the same project.” 1d. at 345.

The decision of Vause v. Bay Medical Center, 687 So.2d 258 (Fla. 1% DCA

1996), isalso relevant. In that case, a nurse who worked primarily in the medical
center’s obstetrics department was accidentally killed by the negligence of a co-
employeewhileworking on apart-timebasisintheemployer’ shyperbaric center. The
Court observed that at the time of theinjury to the deceased employee, she was still
engaged in an activity related to her primary assignment, the provision of health care
to a patient. The fact that the deceased employee was assigned to a different
department, or that she was using a specialized piece of equipment at that time, the
Court concluded, should not serve to undermine “the broad worker’ s compensation
immunity” provided in 8440.11. 1d. at 263.

In Abrahamv. Dzafic, 666 So0.2d 232 (Fla. 2d DCA 1995), the Court found that

two co-employees of the same contractor working at the same construction sitewere
not involved in unrelated works. The Second DCA observed that though one
employeewasapainter and the other employeewasalighting technician, and that their
work skills were unrelated, did not mean that their work was unrelated. The Court

concluded that both employees were working on the same construction project on
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behalf of the same employer, and though “their work skills may have been unrelated,
their work was not.” Id. at 233.(Emphasis added).

In this case, Taylor and the allegedly negligent maintenance employee were
involved in exactly the same project; the transportation by busof South Areastudents
to Brevard County public schools. Put another way, Transportation Department
maintenance employees maintained and serviced the buses that Transportation
Department bus drivers and attendants operated.

ThePetitioner contendsonthisreview that the Fifth District’ sopinionin Taylor

directly and expressly conflicts with the analysis employed by the Second DCA in

Lopezv. Vilches, 734 So.2d 1095 (Fla. 2d DCA 1999). The Petitioner arguesthat the
factsinthiscase“ placeit squarely within theLopez “bright line” test,> and that such
test isthe correct anaysis.

In Lopez, a2 to 1 decision, the Second District concluded that because “the
undisputed facts do not preclude the unrelated works exception to worker's
compensation immunity, we reverse the summary judgment and remand for further

proceedings.” |d. at 1096.°

> Petitioner’s Brief on Jurisdiction, p.3.

¢ Judge, now Justice, Quince, would have affirmed the trial court’s award of
summary judgment on the basis that the employees were not involved in unrelated
works because the employeesall had “ somedutiesrelated to thevanin question.” Id.
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In describing the case, the Second District referred to the facts as
“complicated” involving “at least four interrelated business entities....” Lopez, the
Paintiff, worked at a geographically separate funeral home from that where the co-
employee defendants worked. Lopez, who performed general funeral home duties,
wasinjured while driving afleet vehicle maintained by the co-employee defendants,
whoworked for aseparatedivision of thesameemployer. Id. at 1097. Lopez alegedly
wasinjured asaresult of the co-employees negligent maintenance of the vehicle he
was driving. Id. at 1096.

The majority concluded that the record did not foreclose a finding that the
employees were engaged in unrelated works. The Court noted the fact that the co-
employees were employed by separate divisions of the same employer.” The Court
concluded that the application of the unrelated works exception might by proper

because “[t]he physical location of their work appears to be separate, and their

at 1098.

" The Court relied on the case of State Dept. Of Corrections v. Koch, 582
So0.2d 5 (Fla. 1st DCA 1991). Theunrelated worksexception was not anissuein that
case. Factually, aDOC employee picked up avehicle from DOT maintenance yard
and negligently ran over aDOT employee crossing the street on hisway towork. 1d.
at 6.
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specific purpose, general funeral home duties versus vehicle maintenance, appear
distinct,” 1d. at 1097.2

The facts in the instant case, in all respects, satisfy the concerns the Second
District considered significant in establishing the possible application of the unrel ated
worksexception. Intheinstant action, Taylor was employed by the samedivision of
the School Board as the alegedly negligent co-employee, the Transportation
Department. He also worked at the same job location as the allegedly negligent co-
employee, the South Area Transportation Facility. Finally, he was involved in the
same function as the allegedly negligent co-employee, the provision of bus
transportation to South Area students.

Taylor aso relies upon Palm Beach County v. Kelly, 810 So.2d 560 (Fla. 4"

DCA 2002), in support of hispositionthat this Court should approvethe*bright line”
test and reverse the Fifth DCA’sdecision in thiscase. Thefactsin that caseinvolve
amotor vehicleaccident between two county employeeswhere onewasdriving home
after finishing his shift and the other was driving a County vehicle within the course

and scope of hisemployment. Though both employeesreported to work at the same

8 The mgjority discussed thelegislature’ suse of theterm “works.” The Court
wrote that the use of the plura of work was “interesting,” and cited to the 1973
American Heritage Dictionary definition of “works’ as“[a] factory, plant, or similar
building or system of buildingswhereaspecifictypeof businessor industry iscarried
on.” at p. 1474.
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location, they were employed by different divisions of the County, one was a
mai ntenance equipment operator for the airport, while the other was an equipment
mechanic for the County’ s Fleet Management Division. The Trial Court found, asa
result, that the employees were involved in “unrelated works.” The DCA agreed.

TheFourth DCA noted the existence of two “dightly different approaches’ in
analyzing the unrelated works exception; one focusing upon whether the employees
whereengaged inthe“sameproject” aspart of the sameteam, and the other a“bright
ling” test based upon physical location of the employees where they were primarily
assigned, and unity of their business purpose. Id. at 562.

TheFourthDCA, though acknowl edging that both employeesreported to work
at the samelocation, found that they worked on “entirely different projects.” 1d. One
maintai ned airport roadsand taxiways, whilethe other maintained heavy equipment at,
primarily, a shell rock pit in Boca Raton. Id. Based upon the fact that the jobs of
these two employees were entirely unconnected, the Fourth DCA affirmed the trial
court’ s finding that the unrelated works exception applied utilizing either analysis.

Again, thefactsin the case on appeal are, in all material respects, dissmilar to
thefactsinKely. Both Taylor, and the allegedly negligent co-employee, had astheir

basic job function the transportation of South Area students by bus. Further, unlike
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Kdly, Taylor and the allegedly negligent co-employee worked for both the same
division of the employer with the same goal.

Also worth noting is an earlier decision of the Fourth DCA, School Board of

Broward County v. Victorin, 767 So.2d 551 (Fla. 4" DCA 2000). In that case, the

Fourth DCA reversed the Trial Court’s denia of the School Board's Motion for
Summary Judgment where the trial court found that the unrelated works exception
applied. The Fourth DCA noted the existence of two different approaches to the
application of theunrel ated works exception, one based upon theemployee’ sproject,
the other based upon the physical location and unity of business purpose of the
employees. |d. at 553-54.

Asto thefactsin Victorin, two bus drivers, assigned to different bus depots,

whereinvolvedinacollision. The Fourth DCA held in that case that the busdrivers
were assigned primarily to related works. The Court noted that both bus drivers
worked for the same school board and their primary job was to transport school
children. Id. at 554. According to the Fourth DCA, regardless of the approach
employed, theresult wasthe same, the two empl oyeeswere not engaged in unrel ated

works.
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Analysis:

Taylor, presentstwo distinct positionson thisappeal. Thefirst, which served
as the basis for his claim for discretionary review, is that the Lopez “bright line”
analysis is better reasoned than the “same project” analysis employed by the Fifth
DCA inthedecision onreview. The Petitioner arguesthat asto this case, the record
facts, if appliedtotheanaysisin Lopez, would result afinding that the co-employees
wereengaged inunrelated works. Alternatively, though not acknowledgedinhisbrief,
Taylor contends that theLopez decision, givenitssubstantial reliance onthe physical
location of the co-employees work site as afactor in the unrelated works analysis, is
also incorrect. Taylor, therefore, appears to be contending that neither the “same
project” nor “bright line” analysisshould be employed in eval uating the application of
the unrelated works exception, but instead some other unspecified analysis.

Taylor contends that the decision of the Fifth DCA in this case, aswell asthe
cases it relied upon, were poorly analyzed, were based upon inadequate factual
records, and ignored prior legislative history. As discussed hereafter, the instant
decison and the maority of reported decisions, evaluated reasonably and
appropriately theissueof unrelated worksby reviewing thefactsto determine whether

the co-employees were involved in the same project.
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Taylor asserts, at | east for aportion of hisbrief, that the better reasoned analysis

of theunrelated worksissueisset forthin Lopez v. Vilches, 734 So.2d 1095 (Fla. 2d

DCA 1999). Thisdecisionemploys, asthecontrolling factorsintheanalysis, whether
the co-employeeswere primarily assigned to the samework |ocation and whether they
had unity of business purpose. There can be no serious contention that Taylor and
the allegedly negligent maintenance co-employee did not have unity of business
purpose. Both had, as their sole objective, the transportation by bus of South Area
School Board students.

Taylor, however, attempts to show, by an incomplete and selective recitation
of thefacts, that hewasnot assigned to the samework |ocation astheall eged negligent
maintenance co-employee. As discussed above and below, the undisputed facts
establishthat Taylor and thealegedly negligent maintenance co-empl oyeebothworked
at the South Area Transportation Depot.

Taylor asserts that the School Board had an “enforced policy forbidding
contact between school bus attendants and mechanics in the work place.”® This
statement is patently untrue. The record is clear that there was no School Board
policy prohibiting such conduct, though there was an understanding that people

without relevant business where not to be allowed in the South Area Transportation

° Petitioner’s Initial Brief on the Merits, p. 37.
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Depot shop area. However, the shop foreman, who had held this position for the
proceeding 15 years, acknowledged this understanding, but admitted that he did not
enforce same. [R:420-21]. Phil Barnadoe, the assistant shop foreman, testified that
though Taylor would not normally have areason to bein the shop, hewas unaware of
any policy prohibiting same. [R:292]. Busmechanic Tracy Woodard, most likely the
alegedly negligent co-employee, was “sure’ that Taylor had come into the shop,
though he had no specific recollection of aparticular instance. Likewise, herecalled
noinstancewherethe shop policy of authorized personnel only wasenforced. [R:121-
22]. Chuck Stephenson, the Assistant Director of Transportation, testified that an
school bus attendant might, infact, have businessin the shop, for exampleif hewere
reporting acomplaint or theneed for arepair. [R:389-91]. Taylor’ srepresentation that
here was an “enforced policy forbidding contact” is without support in the record.
Taylor also attempts to support his position that he and South Area bus
mechanics did not work at the samelocation by employing select factsin an effort to
show that the supervisors on site, Jessica Shaffer and Wayne Wardwell, lacked the
authority to control the conduct of the other’s subordinates. The factual record is
clear that though each typically supervised only their own subordinates, when the other

was off site, each would supervise the subordinates of the other. [R:349-50].

20



Taylor also contends that his job duties as a school bus attendant where
primarily performed on the road in the course of school bus routes, and therefore he
should not be considered to work at the South Area Transportation Depot. Thus, he
argues that the fact that he began and ended work at the South Area Depot is
irrelevant. Taylor, in effect, is asserting that this Court should conclude that his
primary work location was the streets and roads of South Brevard County, and
therefore not the same primary work location as the alleged negligent School Board
mechanic. Thisargument isinherently illogical.

Taylor’s position if accepted, would cause irrational results. For example, if
Taylor was run over by the bus on which he was to perform his duties, while it was
being driven out of the shop areaby amechanic at the South AreaDepot immediately
prior to commencing his route, such injury, by his analysis, would be deemed to
involve co-employeesperforming unrelated work. Ontheother hand, if Taylor, while
out on hisroute, was run over by the Director of Food Services while shewas on her
way to ameeting with food vendors, Taylor would be deemed to be working at his
primary job location. Such results areillogical. An employee must have a primary
work location that does not move or change based upon the employee's daily

activities.
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Thefactual record in this case clearly establishesthat Taylor and the allegedly
negligent co-employeeworked at the same physical location. Likewise, their business
purpose was identical, the transportation of South Area students by bus.

Taylor argues, alternatively, even though he sought review by thisCourt onthe

basis of conflict with Lopez v. Vilches, 734 So.2d 1095 (Fla. 2d DCA 1999) and the

decision on appeal, theanaysisof theunrelated worksexception articulated thereinis
inappropriate. Taylor supports this argument on a proposed version of 8440.11(1)
which contai ned subsequently del eted languageto the effect that empl oyees* assigned
to the same job site” were not involved in unrelated works. CS/SB 636. Thus, the
Lopez decision, the case that the Petitioner previously asserted that the instant facts
“place [it] squarely within the Lopez bright line test;”*° erroneously relied upon
physical location as a controlling factor.

In support of his alternative position, the Petitioner would have this Court
assumethat thelegidature, by eliminating the* samejob site” language containedinan
earlier proposed version of 8440.11(1),whichread in relevant part “but they are not
assigned tothesamejob site or are assigned primarily to unrelated works,” implicitly
considered job location to be a factor not to be considered in the unrelated works

anaysis. However, employing the appropriateinterpretation of thislegidativehistory

10 Petitioners’ Brief on Jurisdiction, p. 6.
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leadsto theinescapable conclusion that the legislature eliminated the “ samejob site”
language from 8440.11(1) because same was superfluous.

Taylor correctly observes that Courts, when construing statutory language,
should apply the plain meaning of the words employed. 8440.11(1) states that
worker’ scompensation immunity will not apply “to employees of the same employer
when each is operating in the furtherance of the employer’s business but they are
assigned primarily to unrelated works within public or private employment....”
According to the American Heritage College Dictionary, p.1554 (3rd Ed. 1993),
“works” isdefined as*[a] factory or similar buildings or complex of buildingswhere
aspecifictype of businessor industry iscarried on.” Inlight of thisdefinition, there
wasno need for thelegidaturetoincludein the statutel anguage stating that employees
assigned to the “same job site’ were not involved in unrelated works. The definition
of “works” encompassed the concept of “job site.” Inthiscase, theindisputablefacts
show that the South Area Transportation site was a complex of buildings where a
specific type of business was carried on, the transportation by bus of south Brevard
County public school students.

Alternatively, Taylor wants it both ways. He argues to this Court on the one
hand that it should conclude that he did not work at the same job location as the

allegedly negligent co-employee. In that event, he argues that the Lopez rationale
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should be employed. If, on the other hand, this Court were to find, as did the Fifth
DCA, that Taylor and the allegedly negligent co-employee worked at the same job
location, Taylor would have this Court consider such finding as irrelevant to the
unrelated works analysis, even though same is integral to the Lopez analysis. The
work site of the co-employees, regardless of the analysis employed, was a
considerationin every reported decision. To consider ssmeissmply logical, toargue
otherwise is not.

Asto the Courts employing the “same project” analysis, they have, implicitly,
applied aninformal definition of “works.” That definitionis* of, relating to, designed
for, or engaged in work.”** Thus, these Courts have concentrated on whether the co-
employees were engaged in related work in furtherance of the employer’ s business.
These Courts have all noted the location of the co-employees’ work, but haveinstead
focused on whether the co-employeeswereinvol vedinthe same project onthe behal f
of thecommon employer. The ultimate question being whether theinjured employee
was mainly engaged in a project unconnected with that of the co-employee. Thisis
areasonable interpretation of the statute.

In this case, it is indisputable that both Taylor and the alleged negligent

mai ntenance employeewhere primarily involved in the provision of bustransportation

11 American Heritage College Dictionary, p. 1554, (3 Ed. 1993).
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services to South Area School Board students. Their work was closely related, one
provided maintenance to the bus used by the Petitioner in the provision of
transportation services to students.

Findly, though the School Board believes that the Trial Court’s decision
granting final summary judgment on the basi sof workerscompensationimmunity was
correct, if this Court disagrees, a jury question exists as to whether Taylor and the

allegedly negligent maintenance employee were involved in unrelated works.*2

2Further, though Taylor does not addressthispoint, if hisinjury wasthe result
of negligence on the part of any co-employee, it was that of the bus driver. As
discussed above, the bus driver was expected to test the lift before going out on the
routeand hefailedtodo so. Taylor’ sinjury would not have occurred had thelift been
tested. There can be no dispute that Taylor, and the bus driver who supervised him,
wereinvolvedinrelated works. Thus, theresponsibility of thebusdriver for Taylor’'s
injury isajury question, providing the Court does not conclude that Taylor and the
maintenance employee were likewise involved in related works.
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CONCLUSION

The facts in this case establish that Taylor and the allegedly negligent co-
employeeworked at the samejob | ocation, for the samedivision of theemployer, with
exactly the same purpose in mind, the provision of bus transportation services to
South Area Brevard County school children. On even a more basic level, Taylor
operated the wheel chair lift necessary for the transportation of handicapped children
that theallegedly negligent employee maintained and repaired. Thus, the School Board
asserts that Taylor, who operated lifts, and the allegedly negligent maintenance
employee, who maintained and repaired lifts, were involved in the same project.

Moreover, even applying the Lopez “bright line” test, the record shows that
Taylor and the allegedly negligent co-employee worked at the same job site and had
unity of business purposes, the provision of bus transportation to South Area
students.

Accordingly, the School Board respectfully requeststhat this Court affirm the

decision on appeal and award to it the costs associated with this appedl.
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