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PREFACE
In this brief, Petitioner, Lawence Taylor, shall be
referred to as “Plaintiff”, by nane, or as “the enployee”.

Respondent, The School Board of Brevard County, Florida,

Def endant bel ow, shall be referred to as “the Board”. W tnesses
shall be referred to by nane. Ref erences to the position of
school bus attendant shall be by the designation, “SBA".

Ref erences to the Fifth District Court of Appeal wll be by the
notation, “DCA,” wunless another DCA is specifically noted.
Ref erences to the Record on Appeal shall be by the synbol *“R’,
followed by the page cited to. Ref erences to the Suppl enental
Record on Appeal shall be by the synbol, “SR’, followed by the
page cited to. Since the index to the record does not contain
page references to the exhibits attached to the depositions
taken i n thi s cause, referencestothoseexhibitswill beby theinitialsof thewitnesstowhose

depositionisreferenceismade, followedby a*“ P’ (for plaintiff) or “D” (for defendant) and the number of

the exhibit in question. Thus, Plaintiff’s



exhibit 31, attached to thedeposition of JessicaShaffer, would beby thenotation, “ JISP31". References
to the Appendix which accompaniesthisbrief shall beby thesymbol “A”, followed by the page number
of theappendix towhichcitationismade. Unlessotherwisenoted, all referencesin Chapter 440, Fla. Stat..,

shall be to the 1995 edition of the statutes.



STATEMENT OF THE CASE

OnOctober 2,1998, Lawrence Taylor and Marie Taylor, hiswife, filedacomplaint [R1] aleging
that Mr. Taylor wasinjured whilecarrying out hisdutiesasan SBA [R2], whenawhed chair lift mechanism
which hewas preparing for deployment suddenly and unexpectedly fell and struck himinthe head and
body, causing injury [R2-3]. Mr. Taylor alleged the injury resulted from the negligent repair and/or
maintenance of thelift mechanism by theBoard’ semployeesinitstransportation garage[R3]. Heclamed
thework inwhich hewasengaged at thetimeof hisinjury waswork whichwasunrel ated to that performed
by theBoard’ smechanics, exempting himfromthegenera immunity tosuit intort whichwould otherwise
be enjoyed by the Board's employee pursuant to 8440.11(1), Fla. Stat. [R3-4].

After completion of discovery on the immunity issue, Plaintiffs filed their Motion for Partial
Summary Judgment [R511]. TheBoardfileditsCross-Motionfor Partial Summary Judgment [R692].
Thelower court entered itsordersdenying Plaintiffs’ motion[R690; A4], granting the Board' sCross-
Motionfor Partiad Summary Judgment on March 3, 2000 [ SR790; A8], and entered fina judgment for the
Board onMarch 14, 2000 [SR792]. Petitioners appealedthedecisiontotheFifthDCA [R789]. The
only issuebeforethe DCA wasthepropriety of thelower court’ sdetermining asamatter of law that the
unrel ated worksexceptionto theimmunity provided by theWorkers Compensation Statutedid not apply
on the facts of this case.

OnJuly 13,2001, the DCA fileditsopinion affirming thelower court'sactions[ Tayl or v. School

Bd. of Brevard County, 790 So0.2d 1156 (Fla. 5" DCA 2001) [A1], determining that, since it was



"undisputed"” that both Plaintiff and thealleged negligent mechanicsworked " out of the sametransportation
facility" and that afacet of bothindividuals jobsdealt with thewheel chair lift, that theunrelated works
exception to Workers Compensation immunity would not apply [1d. at 1157-58, A2-3]. The Order
Denying Petitioners Motionfor Rehearing and/or AlternativeMotionfor Certification wasentered August
14, 2001. Petitioners noticetoinvokethediscretionary jurisdiction of thiscourt wasserved August 29,

2001.



STATEMENT OF THE FACTS

OnOctober 5, 1995, Lawrence Taylor wasinjured ashewas preparing for thedeployment of a
wheelchair lift affixed to the school bus on which hewasemployed asan SBA by the Board [R2, 196-
201]. Theaccident occurred away fromthe buscompound wherehereported for work, at thefirst stop
on the route where the lift was used [R196, 316].

Thewhedl chair lift ontheschool busonwhichMr. Taylor wasemployed wasaffixedtotheside
of thebusand wasused to | oad and unl oad wheel chair-bound studentson and of f thebus[R307]. Two
peopleareinvolvedinthedeployment of thelift, theattendant, whoisoutsidethebusto openthelift doors,
andthebusdriver inside, who operatesthe control to activatethelift mechanism[R194-195, 306]. On
theday of Mr. Taylor’ sinjury, theemergency rel ease pin pl ate on the mechani sm becamel oosewhenthe
rivetson that portion of the mechanismwore off. Thiscausedthelift tofall assoon asthe doorswere
opened [R430, 436].

TheBoard' srepair and mai ntenancerecordsfor thisbusreflect thefold platel ock assembly onthe
lift waswel ded and replaced on July 4, 1995[R433; WWP23]. Thisassembly isapart of theemergency
release mechanism [R434]. On September 29, 1995 a Board mechanic made aservice call out of the
compound because of acomplaint that thelift was* bound up” and had tobe* reposition(ed)” to operate
[R113; TWPS]. Thisinvolved aproblemwiththereleasepin[R115]. Puttingtheliftinabind could have
caused the plate (and the rivets) to come loose [R451].

OnOctober 3, 1995, the shop performed aninspectionwhichincluded securing thelift wiresand



[ubricating thelift [R447; WWP7]. The mechanic performing theinspection issupposed to check the
rel ease pin platemechanism (fold cam plate) for |loosenessof pinsor bolts[R159] and dowhatever ittakes
tomakeit function properly [R159]. The paperwork on both the September 29, 1995, and October 3,
1995 serviceandingpection work doesnot indi cate such aninspection wasmade, and no onetol d theshop
foreman that one had been made [R451].

Thejobdescriptionfor thepart timeposition of SBA requiresahigh school diplomaor equivaent
and ageneral knowledgeof exceptiona educati on studentsand their expected manner and behavior. The
attendant must beableto work with exceptional education studentsin an appropriate manner, studyingthe
exceptional student transportation handbook to update skills and become knowledgeable of all
exceptiondlities[LTD1]. Thejob description placesthebusattendant under thedirect supervision of the
school bus driver and the ultimate supervision of the transportation area supervisor. Hisjob goal is:

Toassstinsafely loading, securing and unloading students. Toassistin
maintaining student control in order to alow the school bus driver to
concentrate [LTD1].
At thetimeof thisinjury, theterm of employment for SBAswasninemonths, 5.5 hoursper day [LTD1].

JessicaShaffer isoneof threeareatransportation supervisorsintheBoard'ssystem[R342]. She
isresponsiblefor establishing busroutesandthe safetransport of theschool district’ sstudents[JSP31]2.
In 1995, she supervised SBAS[R348]. Shereportsdirectly to the Director of Transportation for the

Board [R347; JSP31]. Her officeislocated in the Board's south area bus compound [R348], in a

separate building 50 or 100 feet away from the bus maintenance shop [R349].



Shaffer denied having any supervisory control over what goes onin the bus maintenance shop
[R349]. Tellingthemechanicswhat to doisthejob of WayneWardwell, the busshop foreman[R349,
417]. Shaffer acknowledged that the busshop foremanwould not order her peoplearound onaday-to-
day basis[R350].

Wayne Wardwell has been the bus shop foreman for the Board for 15 years [R421]. He
acknowledged hehasno supervisory control over thebusdriversor SBAssupervised by Shaffer [R420].
Wardwell hasadifferent chain of command than Shaffer, reporting to Charles Stevenson, the A ssi stant
Director of Trangportation, while Shaffer reportsdirectly totheDirector of Transportationfor theBoard
[R350]. Stevenson acknowledged thischainof command [R387; CSP30], and also acknowledged his
lack of control over bus drivers and SBAs[R388]. Stevenson also acknowledged that SBAsin the
Board's system do not perform the work of mechanics [R392].

The SBAsundergoinitial trainingfor their position cons sting of four daysinvolvinginstructionin
firsad, CPR, thedifferent exceptionditiesof students, and viewing filmsontiedownsof whedlchairsusing
lifts[R358]. Shaffer acknowledged that theattendant’ sroleinvolvesmore*“interacting withthestudents’
than other positionsinthebuscompound [R359]. Nooneel seintheschool system other thanteachers
and teachersass stantsget thekind of trainingwhich SBAsget [R359]. Inadditiontotheinitial four days
of training, they receivein-servicetraining at the beginning of each school year. Thisconsstsof eight hours

on subjects asdisparate as emergency vehicle evacuation and blood borne pathogen training [R361].



Thejobdescriptionfor a“ machinist/mechanic” intheBoard’ srepair and maintenancefacility is.
“Toseethat al automotiveand truck enginesand drivetrainsare maintained in asafe operating manner”
[R142-143; MJP1]. Asmight beexpected, theknowledgeand skillsabilitiesof thispositionarepurely
mechanical.

Thereisdefacto separati on between SBA sand the mechanicsemployedinthebusmaintenance
shop. Stevenson saidthat, whileno county-wideruleexists, headviseshisshopforementoavoidalowing
unauthorized personsintheshop [R389]. Wardwdll, the shop foreman stated unequivocaly: “Thereisthat
shoppolicy” [R420]. Heunderstandsthat meansthat only peopleworkingintheshop are supposedto
bethere[R420]. Wardwell could not think of any reason why abusattendant would needto beinashop
on business purposes [R421]. Bus Technician (mechanic), Tracy Woodard, remembered seeing
“authorized personnel only” signsintheshop[R121]. Henever remembered seeing LawrenceTaylorin
the shop area.

Robert Jones, thedriver onthebusonwhich Lawrence Taylor wasempl oyed wasa so questioned
about this:

Q. ...Are you aware of any policy of the School Board to the effect that only
authorized personnel were alowed in the shop?

A. Absolutely.

Q. So, if youdidn’t havebusi nessthereyou weren’t supposedto be
there?

A. That’ s right.



Q. Canyouthink of any reasonwhy Casey* at any timeheworked
for the School Board would have had reason to bein the shop
area?
A. Not that | know of [R308].
Asisimpliedinthejobdescription[LTD1], Mr. Taylor performshisprimary dutiesonthe school
bus, away fromthe southareacompound. Apparently, theonly timemaintenance shop personnel leave

the shop isif abus experiences a problem while away from the shop area, such as the bus on which

Lawrence Taylor was employed and injured [R368, 281].

! In the depositions of the School Board personnel, Plaintiff,
Lawrence Taylor, 1is sonetines referred to as “Casey”, his
ni cknarme.



SUMMARY OF THE ARGUMENT

The wunrelated works exception to the enployer's general
immunity wunder the W rkers' Conpensation |aw evidences a
deliberate preservation by the legislature of the comon |aw
rights of an enployee in this state injured by the negligence of
a fellow worker, when they are jointly enployed in furtherance
of the enployer's business, but assigned primarily to different
duti es. The clear |anguage of the statute makes this explicit.
Additionally, the legislature's studied rejection of |anguage in
an earlier form of that anendnent that would have extended the
enployer's immunity to workers on the sanme job site is
conpel ling evidence that it did not intend that the amendnent be
narrow y construed in favor of immunity.

The line of cases which adopt the "sane project"” or
"primarily related to the provision of (enployer) services"
rationale, ignores the plain | anguage of the statutory provision
and its legislative history. The correct test is the physica
| ocati on/ busi ness purpose test conbined with consideration of
the total enploynent relationship between the injured enployee
and the tortfeasor. The physical |ocation/business purpose test

adopted by the Second DCA is the decision wth which the



decision on review is in express and direct conflict.

The DCA followed the Third DCA's superficial and flawed
analysis of this question after ignoring a conpelling factual
record which establishes the "unrel atedness” of the jobs of a
mechanic and an SBA who is involved in the transport of
handi capped chil dren. This is particularly distressing, since
the mgjority of that factual record cones from the sworn
testinony of the Board's own nanagenent and enpl oyees.

The courts and those who serve them in this state need a
reasoned way to evaluate whether the unrelated works exception
applies to specific fact situations. The citizens of this
state, including Petitioners, deserve to have vindicated the
comon |law rights explicitly reserved to them by the | egislative

action which becane the unrel ated works exception.



ARGUMENT

THE DCA'S OPINION EXPRESSLY AND DI RECTLY
CONFLICTS WTH THE DECI SION OF THE SECOND
DCA IN LOPEZ v. VILCHES, 734 So.2d 1095
(Fla. 2" DCA 1999) BECAUSE THE COURT REJECTS
THE VERY “BRI GHT LI NE", PHYSI CAL
LOCATI ON BUSI NESS PURPOSE TEST WHI CH LOPEZ
USED TO DETERM NE “UNRELATED WORKS” ON
VI RTUALLY | DENTI CAL FACTS.

l. | NTRODUCTI ON

In recent years in the legislature, it has al nost becone a
bl ood sport to observe what new rights and protections will be
stripped from Florida's | abor force at the instance of powerful
busi ness interests. 3 In1978, at the beginning of the serious erosion of the legal rights of
Horida'sworking citizens, thel egid ature passed aprovision which extended to negligent fellow employees
thesameimmunitiesto suitintort enjoyed by their employer. However, by enactingtheunrelated works
exceptiontothegeneral co-employeeimmunity, thelegid ature preserved commonlaw rightsof Florida's

working people in instances where the exception applied.

- 10 -



Unfortunately, intheensuing two plusdecades, some DCAsinterpreting thispartial preservation
of common law rightshave construed the provision sorestrictively that it amountsto adefactojudicial
repeal of theprovision. Petitionersseek to havethiscourt construethisprovisioninaway that effectuates
theplainlanguageof the statuteand embodiestheevident |egid ativeintent which wasthefoundationfor
this enactment.

. JURISDICTION

This court's discretionary review of the DCA s opinion was
sought and, presumabl y, granted pursuant to Article 'V,
83(b)(3), Fla. Const., and Fla. R Civ. P. 9.030(a)(2)(A(iv).
The DCA's opinion nmanifestly expressly and directly conflicts
with Lopez v. Vilches, 734 So.2d 1095 (Fla. 2" DCA 1999), Rev.
Den., 749 So.2d 504 (Fla. 1999). The expressness and directness
of the conflict is nenorialized in the DCA s opinion where, in
deciding to affirm the trial court's grant of sunmary judgnent
in favor of respondent, the DCA enployed a "but see" signal when
citing to Lopez. According to The Blue Book: A Uniform System
of Citation (16'" Ed.), this signal is to be used when the cited
authority directly states the contrary of a proposition. Thi s
constitutes the DCA's acknow edgnent that its decision directly
and expressly conflicts with Lopez.

L. STANDARD OF REVI EW

- 11 -



Thi s proceeding involves the lower court's entry of summary
judgnent, determning as a matter of law that petitioners are
barred from proceeding with their |awsuit. Since the decision
deals with a pure issue of law, the standard of review is de
novo. Menendez v. Palns West Condo. Assn., Inc., 736 So.2d 58
(Fla. 1st DCA 1999). Additionally, since there is an issue of

statutory construction in this case, the de novo standard

applies to review of questions of that nature. Racetrac
Petroleum Inc. v. Delco OIl, Inc., 721 So.2d 376 (Fla. 5'" DCA
1998).

I V. FACTUAL CONSI DERATI ONS

Since the overriding question in this controversy is whether
the work of SBAs and bus nechanics is "related," the factual
indicia of "relatedness" or "unrel atedness"” must be found by a
detail ed exam nation of the enploynent relationship of the two
enpl oyees to their joint enployer, and to each other. A
detailed factual record on these questions was nmade at the trial
| evel and denonstrates why, on ten different factors affecting
the enployer/enployee relationship, the positions of SBA and
mechanic in the Brevard County School System are conpletely

unr el at ed.

- 12 -



First, the uncontroverted testinony from every Board
managerial and rank and file enployee who testified was that the
Board enforces a policy of separation between SBAs and the
Board's nmechanics. This neans that, during the course of their
work day, the possibility that SBAs and nechanics will have any
interaction is mniscule. The only time that happens is in the
rare 1instances when a bus malfunctions and a nechanic 1is
di spatched from his "primary" place of enploynent to see to the
problem at the SBA' s "primary" place of enploynent. When
enpl oyees wth different job descriptions and duties are
segregated by Board fiat, it is difficult to understand how
those positions could be "related" within the contenplation of
the statutory | anguage.

The tine | apse between the negligent act and the injury is
also inportant to this consideration. The fact that the
negligent act could occur in one point in time and the injury
causally related to that act at sone tinme later is another
indication of "unrel atedness."” Equally as inportant in
analyzing this question is the fact that, here, there were
different |ocations between the performance of the negligent act

and the situs of the injury which resulted fromthat act. This

- 13 -



is consistent wth the enforced separation of SBAs and
mechani cs, but is yet another, and strong, indication of the
"unrel at edness" of the positions. The fact that the primary
work of the two enployees is perfornmed in different areas is yet
anot her factual indication of unrel atedness.

Finally, in looking at the traditional indicia of
enpl oynent, the factual record clearly denonstrates these two
i ndi vi dual s had di fferent supervi si on; di fferent duti es;
di fferent educational requirenents for the performance of their
jobs; different training; different job skills; and a different
enpl oynent status [full-time vs. part-tine]. This factual
record establishes strong indications of unrelatedness. These
factors were ignored by both the trial court and the DCA

V. THE STATUTORY SCHEME

A. The Statute

The statute, construction of which wll govern the
resolution of this controversy, is 8440.11(1), Fla. Stat., which
provides, in pertinent part:

The liability of an enployer prescribed in

s.440. 10 shall be exclusive and in place of
all other liabilities of such enployer to

the enployee . . . The same immunities
from liability enjoyed by an enployer shall
extend as well to each enployee of the

- 14 -



enpl oyer when such enployee is acting in
furtherance of the enployer's business and
the injured enployee is entitled to receive

benefits wunder this chapter. . . Such
fellow enployee immunity shall not be
applicable. . . to enployees of the sane

enpl oyer when each 1is operating in the
furtherance of the enployer's business but
they are assigned primarily to wunrelated
works within private or public enploynent.

[ enphasi s supplied].

B. CGeneral Consi derations

This exception to the general immunity of an enployer
is described as "unique" to Florida |aw Turner v. PRC, Inc.,
732 So.2d 342, 344 (Fla. 1t DCA 1998). Thus, there is no other
body of law in any other part of the country which would assist
the court in considering the application of this rare statutory
provision in the jurisprudence of Wrkers' Conpensation |aw

Additionally, since this is a claim against a public
enpl oyer, sonmewhat different considerations apply than in the
private sector. That is because, under the sovereign imunity
statute [8768.28(9)(a), Fl a. Stat.] public enployees are
i muni zed from personal liability for negligent acts commtted
within the course and scope of their enploynent. These
distinctions are discussed in this court's opinion in Hol nmes

County School Board v. Duffell, 651 So.2d 1176 (Fla. 1995),

- 15 -



which notes that, in these instances, the public enployer is not
being sued in its capacity as the enployer, but pursuant to
8768.28(9)(a), Fla. Stat., as a surrogate defendant based on the
negligent acts of its enployee [ld. at 640]. That is the
preci se situation which prevails in this case.

C. Poli cy Consi derati ons

Any inquiry as to what the legislature intended in
adopting this statute nust begin by considering what the
provi sion does and does not do. This is a very limted
preservation of an existing tort remedy where an individual is
infjured as the result of the negligence of one of a snall
universe of fellow enployees. Nothing 1in the enactnent
elimnates the enployer's immunity to clains arising out of the
enpl oyer's active negl i gence. The very concept of
"unrel at edness” enbodied in the statute indicates at |east two
reasons why the legislature felt this enactnent was nerited.

First, if the enployees' work is unrelated, they are
not going to be in constant contact w th one another. In the
present case, contact between the negligent enployee and the
injured enployee was precluded by a Board policy. Wth reduced

contact, the possibility of one enployee commtting a negligent

- 16 -



act which injures a fellow enployee is sharply reduced. Second,
since the enployees are not in constant contact with each other,
in the event one does mnmake a claim against another; the
possibilities of tension in the work place because of this fact
are concomtantly reduced. This nmust have been a consideration
of the Ilegislature in preserving the tort remedy in this
setting.

D. Statutory Construction

In construing the Ianguage of this enactnent, the
cruci al words used by the legislature are “"primarily,"
"unrelated,” and "works." None of these words are defined in
the statute. The term “works” is defined by Black’'s Law

Dictionary [7'h Ed. 1999] as foll ows:

1. A mll, factory, or other establishnment

for manuf act uri ng or ot her i ndustri al

purposes; a manufacturing plant; a factory.

2. Any building or structure on | and.

The dictionaries do not contain any definition of the
word “unrel ated”. The word, “related” is defined in this
context in both the Whbster’'s New Twentieth Century Dictionary
[2d Ed. 1983] and in The Random House College Dictionary [Rev.

Ed. 1982], as “associated; connected”. Qovi ously the addition

of the prefix, “un” to this wuld be the opposite of,

- 17 -



“associ ated; connected” — not associ ated, not connect ed.

The word, “primarily”, is defined as: “1. At first;
in the first instance; originally. 2. In the first place;
principally” [enphasis supplied]. Webster’s New Twentieth
Century Dictionary [2d Ed. 1983]. In this case the evidence

clearly denonstrates that Lawence Taylor was not engaged in
“works”, in the sense that he was enployed in the sane structure
as the Board s nechanics. Li kew se, his principal enploynent
was on the school bus, helping exceptional children get to and
from their schools. The mechanics' principal enploynent was
confined to the bus conpound repair and nai ntenance facility.
Wrds of common usage, when used in a statute, should
be construed in their plain and ordinary sense. Pedersen v.
Green, 105 So.2d 1, 4 (Fla. 1958). Unanbi guous statutory
| anguage nust be accorded its plain neaning. Carson v. Mller,
370 So.2d 10, 11 (Fla. 1979). One nust assune the |egislature
knows the plain neaning of the words it uses. Brooks .
Anastasia Mdsquito Control Dist., 148 So.2d 64, 66 (Fla. 1t DCA
1963) . The court may refer to a dictionary to ascertain the
pl ain and ordi nary neaning which the |egislature intended. L.B

v. State, 700 So.2d 370, 372 (Fla. 1997). Thus, under the plain
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| anguage of the statute, work proceeding in different plants,
factories, buildings or structures of the enployer which is not
associ ated or connected wth work done by other enployees of the
enployer is “unrelated”. This nust certainly nean the
enpl oynent of the mnechanics at the Board’ s nmaintenance shop
“works”, is unrelated to that of the attendant performng his
principal duties mles away fromthose “works”.

The legislature’s use of the term “works” can also be
seen as an intent that the exception to the general rule of
immunity should not be as narrowy applied as the DCA applied it

in this case and as it has been applied by other courts in other

I nst ances. Since this preserves the enployee’'s conmmon |aw
rights, it is entitled to a liberal construction. Leon County
v. Sauls, 151 Fla. 171, 9 So.2d 461, 464 (1942). Plaintiff

shoul d prevail on the plain |anguage of the statute.

Lending nore enphasis to the statutory construction
espoused by Petitioners is an examnation of a predecessor
version of the |anguage which ultimtely becane the unrel ated
wor ks excepti on. CS/SB 636 [A21] was considered by the
legislature in the 1978 session which ultimately produced the

current form of the unrelated works exception. Section 2 of
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this predecessor version of the exception reads, in pertinent
part:

: provi ded, however, enployees of the
sane _enployer nmay have a cause of action if
each is operating in the furtherance of the
enpl oyer's busi ness but t hey are not
assigned to the same job site or are
assigned prinmarily to unrelated works within
private or public enploynent. [ enmphasi s
suppl i ed]

The om ssion of "the sane job site" |anguage from the
final version of the statute is a strong indication that the
| egislature did not intend that the unrel ated works exception be
interpreted in the manner adopted by the DCA and others of its
sister courts, where the decisions seem to equate "sanme job
site" with "related works."*

Thisfailureignoredthiscourt'sdecisoninMayov. American Agricultural Chemical Co.,
133 S0.2d 885 (Fla. 1931). This case holds that the omission on final enactment of a clause of abill
originaly introduced isstrong evidencethat thelegid aturedid not intend the omitted matter to beeffective
[1d. at 887]. Under Mayo, al of the"samejob site" analysisinwhichthisDCA anditssister courtshave

engaged has clearly been improper.
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VI. THECASELAW

Only ten cases decided by Florida courts with published
opinions rule directly on the proper construction of the

unr el at ed wor ks except i on. ® Twoof thosedecisionsstrongly support Petitioners position
inthiscontroversy. Four caseswererelied onby theDCA inarrivingatitsrulinginthiscase. Aswill be
demongtrated, thosecasesare so factually distinguishableand so poorly anayzed asto provideno authority
forthe DCA'saction herein. Thefour remaining casesared sofactualy dissmilar and do not providemuch
assistance to the resolution of this controversy.

A. The Cases Which Support Petitioners Position

As noted above, this court's jurisdiction is predicated
upon the conflict between the DCA's opinion and Lopez V.
Vil ches, 734 So.2d 1095 (Fla. 2" DCA 1999). On its facts, Lopez
is the closest case to respondents' fact situation. There, four
interrel ated business entities operating ceneteries and funera
homes were invol ved. Lopez was enployed by one of the funera
homes, which was geographically separated from the |ocation
wher e t he def endant enpl oyees per f or med their duti es,
mechanically mintaining the vehicle Lopez operated. Wi | e
driving that vehicle, it malfunctioned as a result of negligent
mai nt enance by the defendants, causing injury to Lopez. The

court reversed a summary judgnent in favor of the defendant
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enpl oyees and remanded for further proceedings.

Noting that the statutory termwas undefined, the court
resorted to dictionary definitions in its analysis. To bol ster
its finding, the court noted that the physical location of the
work of plaintiff and defendants: ". . . appears to be separate
and their specific purpose, general funeral hone duties versus
vehi cl e mai ntenance appear distinct. [Id. at 1097]" Then Judge,
now Justice, Quince dissented, reasoning that, since all of the
enpl oyees had duties related to the van in question, she did not
feel the enployees were engaged in unrelated works [Id. at
1098] .

This case has striking simlarities to Petitioners'
facts. As noted, the plaintiff and defendant enployees had
separate job descriptions and duties. They worked in different
| ocati ons. They apparently had very little occasion to
interface with each other. As in this case, the negligent act
which caused the injury occurred at sone indetermnate tine
before the actual injury and in a different |ocation than the
situs of the injury. These are all indicators that the work of
M. Taylor was in no wse related to the work of the Board

mechani cs. Lopez strongly supports the reversal of the DCA' s
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deci si on.

A nore recent case which supports Petitioners is Palm
Beach County v. Kelly, 810 So.2d 560 (Fla. 4'" DCA 2002). Kelly
was a county enployee at the International Airport, working as
a mai ntenance equipnent operator (sweepers, nowers, front end
| oaders). Rostant John was enployed as an equi pnment nechanic
for the county's Fleet Managenent D vision, maintaining and
operating heavy equi pnent (tractors, dozers, front end | oaders).
John was occasionally assigned to naeke "on the road" repairs,
but his main job was to pick up his county truck from a shop
near the airport and drive to the county's shell rock pit in
Boca Rat on.

The autonobile accident occurred near the county
bui | di ngs where both Kelly and John reported to work. Kelly had
just finished his work shift and was on his way hone in his
personal vehicle. John was leaving the location in his county
vehicle, acting within the course and scope of his enploynent.
The trial judge determned the work of Kelly and John to be
"unrel ated" and entered summary judgnent in Kelly's favor.

In analyzing the case, the court noted two approaches

applied by other courts considering the question: (1) a "case-
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by-case approach,” and (2) a "bright-line" test based on the
physical |ocation where the enployees were primarily assigned
and the unity of their business purpose [Id, at 562]. The court
determned that in this case both approaches yielded the sane
result noting:

Kelly and John had different job duties and

did not work cooperatively as a team but,
rather, worked on two entirely different

projects. . . although they both began and
ended their day at county offices in the
same general | ocati on, they worked on

different projects at different |ocations
and furthered different business purposes of
the county [enphasis supplied, 1d. at 562].

This case lends strong support to the position espoused by
Petitioners.

B. The Cases On Wiich The DCA Reli ed

The DCA's reliance on Turner is conpletely m splaced.
Turner was Kkilled and Creighton was seriously injured in an
explosion at PCR s chem cal plant. Creighton clainmed he was
engaged in work unrelated to Turner and thus canme outside of
Workers' Conpensation inmmunity [1d. at 343]. The facts showed:

: both Creighton and Turner were
technicians at PCR, . . . Creighton worked
in the catal ogue section and Turner worked
in the research and devel opnent section
.techni ci ans in bot h sections wor ked
cooperatively in preparing conpounds;
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technicians in a "team effort,” worked wth
the sanme equipnent; and that the type of
cylinder that exploded in the fatal accident
was used by technicians in both sections —
the cylinders were "all over the plant”

[ emphasi s supplied, 1d. at 345].

To cap off the "relatedness" of Turner's and Creighton's work,
they were jointly handling the instrunentality of the injury and
death at the tinme of the explosion [Id. at 343].

Looking at the factors which dictate "unrel atedness”
in Petitioners' case and conparing those factors with the facts

in Turner, denonstrates the inapplicability of citing Turner as

a precedent for the DCA' s action. Both enpl oyees were
"technicians" assigned to the sanme project. They worked under
a "team effort" concept. The instrunentality of the injury was

used by technicians in both sections, and was "all over the
plant.” To top it off, the negligence which caused the danage
occurred at the sane point in tinme and at the sane place where
both enployees were touching the instrunentality of the
acci dent. This makes the DCA's reliance on this case as
precedent for its action very questionable.

The DCA also relied on Dade County School Board v.
Laing, 731 So.2d 19 (Fla. 39 DCA 1999). Here, a school teacher

was injured by a school custodian operating a golf cart on the
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school canpus where both individuals were enpl oyed. Cust odi ans
used golf carts to travel across the school grounds [Id. at 20].
The trial court had denied the Board's notion for summary
j udgnent predicated on Wirkers' Conpensation inmmunity.

The Third DCA's anal ysis focused ". . . upon the nature
of the project involved, as opposed to the specific work skills
of individual enployees [Id. at 20]." From that, the DCA
determ ned that the custodian and the teacher were both working
on the sanme project, ". . . in the sense that they were co-
enpl oyees providing education related services to students at
Hi al eah H gh School [enphasis supplied, 1d. at 20]." The court
concluded that, because both nmen were involved in "activities
primarily related to the provision of education related
services, the "unrelated works" exception . . . does not apply
[1d. at 20]."

As seen in the foregoing discussion, Petitioners
believe that, in order to conduct a reasoned |egal analysis of
the "relatedness" question, one nust perform an in-depth
analysis of all of the facts bearing on the enploynent
relationship of the two enployees. The Laing Opinion

denonstrated a paucity of the kind of information necessary to
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afford a basis for applying the statutory | anguage.

For instance, the Opinion (and presumably the record)
is silent as to where the two enpl oyees perform their principal
duti es. One woul d assune teachers don't perform those duties
outside the classroom (where the accident happened), and that
custodians are not primarily enployed in the classroom W are
unable to tell the chain of command for the two enpl oyees. e
have no information as to the enploynent status (full or part-
tinme). | mportantly, there is no information as to the hours

wor ked by each enployee in relation to the time the accident

occurr ed. The court acknow edged that the enployees had
"different duties [lId. at 20]," but mnimzed this inportant
point in favor of the ". . . activities primarily related to
provi sion of education related services . . . [Ild. at 20], "
anal ysi s. Thus, this was a quantum leap to a universal |egal

principle fromthe slender reed of an inadequate factual picture
and a cursory analysis of the few facts presented.
The Third DCA' s superficial analysis, if taken to its

logical limt, would be the death knell for the unrelated works

exception. The use of the term activities primarily

related to the provision of education related services "is
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so open ended and indefinite, it could apply to a state trooper
in Key West injuring a toll taker in Pensacola. They are, after
all, engaged in activities "primarily related to" provision of
governnment related services. Petitioners suggest that Laing has
little if any value as precedent. The DCA in its decision in
this case did not engage in any critical analysis.

The Laing formula also ignores clear statutory | anguage
that indicates the infirmty of this analysis. Wthin the
confines of the exception, the legislature explicitly provided

that, sinply being involved in activities primrily

related to provision of education related services . . .," was
not sufficient to avoid the operation of the exception. The
| egi sl ature acconplished this by allow ng the exception to apply

to, .enpl oyees of the sane enpl oyer when each is operating
in furtherance of +the enployer's business. . . [enphasis

supplied, 8440.11(1)], the legislature anticipated the Laing

analysis and rejected it. "Operating in furtherance of the
enployer's business” is just saying, "activities primrily
related to provision of education related services," in another

way. The phrases nean the sanme thing. By twisting an explicit

statutory mandate into a court-nmade denial of comon |aw rights
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explicitly preserved by the legislature, the Laing court
perverted the legislative ainms. Unfortunately, the DCA made the
sane m stakes by adopting the flawed reasoni ng of Laing.

The Laing Opinion is also silent as to the inpact of
the legislative history regarding the deletion of the "same job
site" language from the final version of the exception. I n
Laing, the "sane job site" was the school canpus. Apparently,
this history was not presented to the Laing court. However,
this is yet another reason to question the vitality of Laing as
pr ecedent .

Interestingly, the DCA also relied on Vause v. Bay
Medi cal Center, 687 So.2d 258 (Fla. 1st DCA 1997). There, a
nurse who worked primarily in the nedical center's obstetrics
departnment but also worked on a regular part-tine basis in the
center's hyperbaric chanber died from deconpression sickness
because the operator of the chanber's controls failed to follow
established protocols. Procedurally, this <case bears no
relation to Petitioners' case, since it canme to the DCA after
dism ssal of the conplaint with prejudice [Id. at 259]. O her
than the allegations of the conplaint, there was no factual

record. Based solely on the conplaint, the court determ ned
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that, contrary to plaintiff's allegations, her primary work
assignment was, ". . . the provision of health care to a
patient” noting that the conplaint clearly alleges nurses are
routinely in the chanber [Id. at 263]. This was found to be
sufficient to uphold the dism ssal of the conplaint.

The Vause nmmjority also ignored the |egislative
al l owance for two enployees operating in furtherance of the
enpl oyer's business to defeat the claim because all enployees
were engaged in "provision of health care.” This fails to
wi t hstand cl ose scrutiny. Interestingly, Judge M nor dissented
from his colleague's decision based on the wunrelated works
issue. In a scholarly dissertation, Judge Mnor felt the thrust
of the 1978 anmendnent was:

.o if each (enployee) was assigned work

which was primarily unrelated to the others

enpl oynent, the injured worker's common-|aw

action remai ned unaf f ect ed by t he

| egislative grant of inmmunity. On the other
hand, if the primarily assigned enploynent

activities of bot h wor ker s wer e
substantially simlar, t he I muni ty
provision applied . . . [enphasis supplied,
ld. at 267].

Judge M nor then observed:
| believe the |egislative expression

is clear; Wrkers' Conpensation imunity is
not afforded to a worker who negligently

- 30 -



infjures a co-worker when the latter s
carrying out an assi gnnment whi ch IS
unrelated to the duties which the injured
worker is/was primarily assigned (enphasis
added). Mreover, | believe that by its use
of the words "primarily assigned," the
| egi sl ature  nust have contenplated the
possibility if not the probability, that an
enpl oyee mght be called upon to perform
nore than one task wthin the sane
enpl oynent and that if such an enployee is
infjured by a co-worker's negligence while
performng a secondary assignnent, t he
injured worker has the right to bring an
action at law for any resulting damages.

[1d. at 267-268].

Judge M nor found the majority's reasoning in support
of its decision to be "conpletely at odds wth the purpose
behind the creation of the unrelated works exception . . . [Id.
at 268]." He felt the majority overlooked the explicit
| egi sl ative recognition that enployees,

can be carrying out their work

assignnments 'in the furtherance of their
enpl oyer's business,” and yet a cause of
action can nonetheless be maintained by the
injured worker, i f his assigned work

activity is primarily unrelated to that of
the enployee responsible for the injury
[ emphasi s supplied, 1d. at 268].
Petitioners submt that Judge Mnor's analysis is the correct

analysis of this preservation of a common-law right to Florida's

wor ki ng peopl e. This is a conplete repudiation of the "sane
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project" analysis adopted by Laing.

Finally, the DCA relied on Abrahamv. Dzafic, 666 So.2d
232 (Fla. 2" DCA 1995), to bolster its opinion in this case
There, two enpl oyees of a nutual enployer, one a painter and the
other a lighting technician, were each driving an enployer's van
to a hotel provided by the enployer fromthe job site where both
worked [1d. at 233]. The DCA determned the unrelated works
exception did not cover this fact situation, even though the two
enpl oyees had different job descriptions.

The Second DCA's decision failed to address the

explicit statutory |anguage regarding, ". . . in furtherance of
the enployer's business . . .," in which both of these
i ndividuals were clearly invol ved. Also, as wth every other

district that has considered the question, no inquiry was nade
as to the legislative history. Thus, no discussion was had
concerning the predecessor version of the anendnent which
included the "same job site" requirenent as an indication that
immunity would be extended, where the final version had del eted
t hat .

C. O her Cases Involving This Question

Johnson v. Conet Steel Erection, Inc., 435 So.2d 908
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(Fla. 39 DCA 1983), is the first reported decision involving the
application of the wunrelated works exception. There, the
enpl oyee of a general contractor was injured as a result of the
negligence of a subcontractor's enployee while both were
enpl oyed on the sane construction site. The injured enployee
was a common |aborer, while the tort-feasor was a welder.
Recogni zing that no direct precedent existed in determning the
unrelated work question, the Third District relied on cases
di scussing the general "broad scope of inmmunity" of 8440.11,
Fla. Stat., nmost of which predated the 1978 anmendnent to the
statute. Additionally, this court, along with every other court
that has considered this question, failed, or refused to
consider the inplications of the proposed |egislation using
"sanme job site" |anguage which was deleted in the final version
of the enactnent.

Lake v. Ransay, 566 So.2d 845 (Fla. 4'" DCA 1990), is
only tangentially relevant to this discussion. The Court
reversed a summary judgnent because of the existence of genuine
issues of fact on the "related work" question [Id. at 848]. I t
was not clear from the opinion whether the two enployees were

working on the sane project, or not. This case is of very
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l[ittle use in the analysis of the issue before the court.

Respondent has indicated reliance on the decision in,
School Board of Broward County v. Victorin, 767 So.2d 551 (Fla.
4th DCA 2000), but the case is factually dissimlar fromthe case
on review. In Victorin, two school bus drivers for the Board
were involved in a vehicular accident while operating their
school buses and the injured driver sued the Board as surrogate
for the tortfeasor. The court determned that whether the
Lopez, bright |ine physical |ocation/business purpose test, or
Lai ng's case-by-case approach was used, it was clear that both
school bus drivers were assigned primarily to related works.
Victorin echoed Lopez's frustration concerning the lack of a
| egislative definition of the term

Explaining the distinction between the facts in its
case and in Lopez, the court nmade an observation with crucial
bearing on the present case:

Because the physical |ocation of Lopez

and the defendant enpl oyees'’ work  was

separate and their specific purpose (general

f uner al home duties ver sus vehi cl e

mai nt enance) was distinct, it held that

Lopez's conplaint was not barred by the co-

enpl oyee provisions of Wrkers' Conpensation

immunity [citation omtted, 1d. at 554].

That sanme separation of physical |ocation and "specific purpose”
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al so mandates a ruling in favor of the Tayl ors.

The final case is Sanchez v. Dade County School Board,

784 So.2d 1172 (Fla. 379 DCA 2001). Caridad Sanchez was a mddle
school teacher who was brutally attacked by a trespasser in the
teachers' parking |ot. Her claim against the Board alleging
negligence on the school's security personnel, was rejected by
the Third DCA in an opinion which gave alnost no facts and
engaged in an analysis shallower, if possible, than the decision
in Laing. Since both enployees were engaged in "activities

primarily related to the provision of education related services

[1d. at 1173]," the DCA felt that was all that was required to
void the unrelated works exception. This case can have no

precedenti al val ue. ® Thecourt missed another opportunity to addressthe explicit statutory
languagetoreversethemistakemadeinLaing. Also, thecourt failedto consider theimplication of the
legidativerefusa toincorporatethe”samejob site” languageinthefina version of theexceptionto defeat
unrelatedness.

VII.  ANALYSIS OF THE DCA OPINION IN TAYLOR

In this case, the court gives an abbreviated version of the
facts, omtting the crucial evidence which denonstrates the
"unrel at edness"” of the work of SBAs and nechanics. Addi ng

insult to injury, the panel cites an "undisputed" fact that
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conpletely skews the overall picture on this issue. Finally,
the court adopts the Turner/Laing "sanme project” analysis
W t hout any consideration or discussion of the facts and |ega
consi derations, which nmake that analysis faulty.

The court does not even discuss the factors that nake this

case nore closely aligned to Lopez than Turner or Laing. Her e,

the Board enforced a policy forbidding contact between SBAs and
mechanics in the work place. The negligent act occurred at one
point in tinme and the injury proximately caused by that act at
another point in tinme. The negligent act occurred at one
geogr aphical location; the injury proximtely caused by that act
at an entirely different physi cal | ocati on. The job
descriptions, actual duties, places of work, supervision, and
terms of work, were all conpletely different. The DCA never
addressed these indicia of "unrel atedness. ™
Conmpoundi ng the problem the DCA noted:
It is undisputed that both Taylor and the
al l eged negligent nechanics worked out of
the same transportation facility and that
Tayl or, as a part of his job, was
responsi ble for the operation of t he
wheel chair lift while the nechanics, as part
of their job, were responsible for the

lift's maintenance and repair [ emphasi s
supplied, Id. at 1157-58].
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By saying Tayl or and the nechanics worked "out of" the sane

transportation facility, the court's inplication is they worked

in" the sane transportation facility. That blurs one of the
maj or distinctions in this case between every other case the DCA
relied on in arriving at its ruling. The evidence here was
undi sputed that Taylor reported to a building in the school bus
conpound that was near the building where the nechanics reported
and worked in isolation from other Board enployees. This is the
same situation which prevailed in Victorin. Taylor's primry

duties were performed mles away from the situs of the

mechani cs' work, as he went about his duties of delivering
handi capped children to and from school. Thus, t he

m scharacterization that SBAs and nechanics work "out of the
sane transportation facility" cannot be used as a basis for
denying Petitioners' the renedy which they seek in this case.
O course, the assertion is also factually inaccurate, since it

was Tayl or al one who worked primarily "out of" and the mechanics
who worked primarily "in" the facility.

Because of distortion of the facts in the case, the DCA's
| egal analysis is also faulty. In Turner, Laing, and Vause, the

i nvol ved enployees all worked in proximty to each other. In
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each case, the negligent act and the injury which it proximtely
caused occurred instantaneously. Those factors are mssing in
Petitioners' case.

Finally, the DCA did not even coment in its original
Qpinion or in the Order Denying Rehearing on the circunstance of
a predecessor version of the unrelated works exception which
clearly contenplated extending immunity to fellow enployees
"assigned to the sane job site" [CS/ SB 636; A21]. The deletion of the
"same job site" test from the final version of the unrelated works exception is a clear indication
that the legislature, familiar with the principles of labor-management relations did not intend
thatthe inquiry asto "unrelatedness" end if the employees worked at the "same job site.” The
existence of this legislative history calls into question the decisions in Laing, Vause,
Abraham, Johnson and Lake, since the primary basis in all of those decisions boiled down
to the fact that the involved employees worked at the same "job site." As explicated above,
the evidence here clearly establishes that petitioner did not work at the same job site as the
mechanics of the Board.

If the legislature made a considered decision to allow
enpl oyees on the sane job site to prove the "unrel at edness" of
their work, then this legislative history also calls into
gquestion the "sanme project"” analysis enployed by Laing, Abraham

and Sanchez. The "sane project” analysis is so indefinite as to
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afford no guidance to the trial courts considering questions
under the unrel ated works exception. The anal ysis al so appears
to encourage a superficial approach to the question, rather than
the in-depth analysis which the |egislature obviously intended.
The factual and legal deficiencies in the DCA's analysis of this
detailed, factual record, if approved by this court, would be

the last nail in the coffin of the unrel ated works exception.
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CONCLUSI ON

The factual record in Petitioners' claimclearly establishes
the unrel atedness of the work. Petitioners' |egal analysis
incorporates all the statutory |anguage and | egislative history.
Petitioners request that this court reverse the decision of the
DCA; determne as a mtter of |aw based on wuncontroverted
material facts that the wunrelated works exception allows
Petitioners' action; and, remand this case for further
proceedings at the trial |evel.

Equally as inportant, Petitioners request that this court
establish a workabl e standard to guide the bench and bar in this

state in the consideration of these conplicated questions.

Respectful ly submtted,
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! The Appeals Cerk for the Brevard County G rcuit Court

has assured this witer that the exhibits are attached to

the depositions transmtted to the DCA as part of the

record.

2 Plaintiffs’ exhibit 31 to the Shaffer deposition was the
current job description when the deposition was taken
Shaffer assuned an earlier job description would have noted
her supervision of SBAs in 1995 [ R348].

s, See Ami cus Curiae Brief of the Acadeny of Florida Trial
Lawers in Support of Respondent, p.p. 9-18, filed in WIson

v. Gerth, Case No. SC 00-2390. [A10]

. The DCA was given notice of this |anguage in Appellants
Notice of Supplenental Authority served July 18, 2000. This
was iterated in Appellant's Mtion for Rehearing and/or
Alternative Mtion for Certification served July 26, 2001,

and was not commented on by the DCA in its Opinion and on
reheari ng.

5. For exanple, Holmes County School Board, above, deals

with the interplay of Chapters 440 and 768, Fla. Stat.;Dept.



of Corrections v. Koch, 582 So.2d 5 (Fla. 1st DCA 1991) nheld the unrelated works

exception was not abolished by the sovereign immunity statute.
6. This court has accepted review of Sanchez, Case No. SC

01-1346.



