I N THE SUPREME COURT OF FLORI DA

CASE NO. : SC01-1924
Lower Tri bunal No.: 5D00- 842

LAWRENCE TAYLOR and MARI E TAYLOR,
| ndi vidual ly and as Husband and Wfe,

Petitioners,
VS.

THE SCHOOL BOARD OF BREVARD COUNTY,
FLORI DA,

Respondent .

ON APPLI CATI ON FOR DI SCRETI ONARY REVI EW

PETI Tl ONERS' REPLY BRI EF ON THE MERI TS

Joseph H WIlliams, Esquire
Florida Bar No. 166106
TROUTMAN, W LLIAMS, | RVIN
GREEN & HELMS, P. A
311 West Fairbanks Avenue
Wnter Park, Florida 32789
Tel ephone: 407/ 647-2277
Facsimle: 407/628-2986
Attorneys for Petitioners



TABLE OF CONTENTS

TABLE OF Cl TATI ONS

PREFACE .

ARGUMENT

THE
THE

THE

mm o 0O W >

THE

o

THE

THE DCA'S OPINION EXPRESSLY AND DI RECTLY
CONFLICTS WTH THE DECI SION OF THE SECOND
DCA IN LOPEZ v. VILCHES, 734 So.2d 1095
(Fla. 2" DCA 1999) BECAUSE THE COURT REJECTS
THE VERY “BRI GHT LI NE", PHYSI CAL
LOCATI ON BUSI NESS PURPOSE TEST VWH CH LOPEZ
USED TO DETERM NE “UNRELATED WORKS” ON
VI RTUALLY | DENTI CAL FACTS.

| NTRODUCTI ON .

DI SAGREEMENT W TH BOARD S STATEMENT OF THE FACTS .
“"BROAD | MMUNI TY"  ARGUMENT

"SAME JOB LOCATI ON' ARGUMENT .

"TWO- POSI TI ONS"  ARGUMENT .

"UNITY OF BUSI NESS PURPOSE" ARGUVMENT .

BOARD | S ESTOPPED FROM ARGUI NG SOVETHI NG

ON APPEAL NOT RAI SED AT THE TRI AL LEVEL

CONCLUSI ON

CERTI FI CATE OF SERVI CE

CERTI FI CATE OF TYPE FACE COVPLI ANCE

10

12

13

14



TABLE OF CI TATI ONS

CONSTI TUTI ONAL PROVI SI ONS
Art. |, 8821, 22, Fla. Const. . . . . . . . . . . . . . . . . .3

CASES

Dade County School Board v. Laing, 731 So.2d 19

(Fla. 3¢ DCA 1999) 8, 9
Dubois v. Gsborne, 745 So.2d 479

(Fla. 21st DCA 1999) . . . . . . . . . . . . . . . . . . .. 10
Johnson v. Conet Steel Erection, Inc., 435 So.2d 908

(Fla. 379 DCA 1983) . . . . . . . . . . . .« ..o 2
Lee v. Gty of Jacksonville, 793 So.2d 62

(Fla. 1st DCA 2001) . . . . . . . . . . . . . . . . . ... 1
Leon County v. Sauls, 151 Fla. 171,

9 So.2d 461 (1942) . . . . . . . . . . . . . . ... ... .4
Lopez v. Vilches, 734 So.2d 1095

(Fla. 2" DCA 1999) . . . . . . . . . . . . . . ... 0T
Pal m Beach County v. Kelly, 810 So.2d 560

(Fla. 4" DCA2002) . . . . . . . . . . . . . . . ... ..A4
Vause v. Bay Medical Center, 687 So.2d 258

(Fla. 1st DCA 1997) . . . . . . . . . . . . . . . . . . . 2, 8
STATUTES
Chapter 440, Fla. Stat. . . . . . . . . . . . . . . . . . . . v



8440.11(1), Fla. Stat.



PREFACE
In this brief, Petitioner, Lawence Taylor, shall be
referred to as “Plaintiff”, by nane, or as “the enployee”.

Respondent, The School Board of Brevard County, Florida,

Def endant bel ow, shall be referred to as “the Board”. W tnesses
shall be referred to by nane. Ref erences to the position of
school bus attendant shall be by the designation, “SBA".

Ref erences to the Fifth District Court of Appeal wll be by the
notation, “DCA,” wunless another DCA is specifically noted.
Ref erences to the Record on Appeal shall be by the synbol *“R’,
followed by the page cited to. Ref erences to the Suppl enental
Record on Appeal shall be by the synbol, “SR’, followed by the
page cited to. Since the index to the record does not contain

page references to the exhibits attached to the depositions

t aken i n t hi s cause'referencestothoseexhibitswill beby theinitiasof thewitnesstowhose
depositionisreferenceismade, followedby a*“ P’ (for plaintiff) or “D” (for defendant) and the number of
theexhibitinquestion. Thus, Plaintiff’ sexhibit 31, attached to the deposition of JessicaShaffer, would be
by thenotation, “ JSP31”. Referencestothe A ppendix whichaccompaniesthisbrief shall beby the symbol

“A”, followed by the page number of the appendix to which citation is

! The Appeals Clerk for the Brevard County Circuit Court has assured this writer that the exhibits are
attached to the depositions transmitted to the DCA as part of the record.



made. Unlessotherwisenoted, all referencesin Chapter 440, Fla. Stat., shall beto the 1995 edition of the
statutes.

Referencesin thisBrief to Petitioners Initial Brief onthe Meritswill be by the symbol "PIM,"
followed by the page cited to. References to Respondent's Answer Brief on the Meritswill be by the
symbol "RAM," followed by the pagecited to. Referencesto AmicusCuriag, theForidaDefenseLawyers
Association, will betothe"FDLA." Referencetothat organization'sBrief will beby thesymbol, "RAC,"

followed by the page cited to.



ARGUMENT

THE DCA'S OPINION EXPRESSLY AND DI RECTLY
CONFLICTS WTH THE DECI SION OF THE SECOND
DCA IN LOPEZ v. VILCHES, 734 So.2d 1095
(Fla. 2" DCA 1999) BECAUSE THE COURT REJECTS
THE VERY “BRI GHT LI NE", PHYSI CAL
LOCATI ON BUSI NESS PURPOSE TEST WH CH LOPEZ
USED TO DETERM NE “UNRELATED WORKS” ON
VI RTUALLY | DENTI CAL FACTS.

A | NTRODUCTI ON

Petitioners iterate and adopt the argunent and citation to
authority in their Initial Brief on the Mrits. Nei t her the
Brief of the Respondent Board nor that of its Amcus
denonstrates good cause why the DCA's Opinion should be
af firnmed.

B. DI SAGREEMENT W TH BOARD S STATEMENT OF THE FACTS

The Board's inplication that, since the repair shop's
routine was to inspect and repair damaged parts, the worn out
rivets on the pin plate would have been repaired [ RAM 2]. Thi s
invites a questionable inference, since it ignores the testinony
there was no evidence in accordance with the Board' s procedures
such an inspection had been perfornmed [PIM A4, R451] .
Additionally, the Board is silent concerning the illogic of the
inference which it requests us to draw If the inspection was

performed, the worn rivets would have been di scovered, based on



descriptions of how worn they were. The only inferences to be
drawn were: (1) they would have been replaced, in which event,
this accident could not have occurred; or (2) they were ignored,
whi ch aggravates the negligence.

The Board's assertion there was no enforcenent of the policy
of separation of "bus personnel” and nechanics in the shop is
m sl eadi ng [ RAM 4]. The testinony was that bus drivers had a
legitimate reason to be in the shop reporting bus mal functions,
but there was no reason for SBAs to be there [R 520-21]. As M.
Tayl or observed, reporting malfunctions ". . . wasn't ny job
[R 236] . "

C. THE "BROAD IMMUNITY" ARGUMENT

TheBoardanditsAmicusbothrely ondictafromVausev. Bay Medical Center, 687 So.2d 258
(Fla. 1% DCA 1997) [RAM 8] and Johnson v. Comet Steel Erection, Inc., 435 So.2d 908 (Fla. 3¢
DCA 1983) [RACA4] for thepropositiontheimmunity conferred onfellow employeesis'broad" and must
beconstrued strictly infavor of immunity inthisfact setting. Thisputsthe”cart" of Workers Compensation
immunity beforethe™"horse" of common law and congtitutiond rightswhich theunrelated worksexception
preserves. Thisignores the history of the unrelated works exception amendment.

Theorigina Workers Compensation | egidl ation suppl anted the constitutional and commonlaw

2 When the Board thinks it benefits from arguing Board policy where there is no direct evidence, it
does, as with the inspections. When the Board suffers from application of Board policy separating
mechanics and SBAS, it ignores the policy.



rights of this state's working people to have atort remedy Inthe original enactment, co-employees
retai ned their commonlaw rightsto suenegligent co-employees, of whatever description. Theunrelated
works exception passed in 1978 defined classes of co-employees to which immunity applied and
specificaly excluded classes of empl oyeesincluding thoseengaged in unrel ated worksfrom the operation
of the immunity provision.

Thus, employeesengaged in unrelated workshave never comewithinthe purview of the statute,
fromitsorigina enactment tothepresent time. Employeesinthiscategory havenever had their common
law right to atort remedy and their constitutional right to accessto the courts* impaired by statute. The
argument of the Board and the FDL A suggeststhat, inweighing theapplication of theunrelated works
exception, theimmunity provision of 8440.11 should extend beyond the confinesof the statute, toaclass
of employeeswhich has never been covered by that immunity. This suggestionignoresamost seven
decades of history and misappliestheauthority cited. Employeesinthisclassareentitledtotheliberal
construction of theunrel ated worksexception mandated by thiscourtin Leon Countyv. Sauls, 151 Fla
171, 9 So.2d 461 (1942) [PIM 21].

D. THE "SAME JOB LOCATION" ARGUMENT

In spite of uncontroverted evidence, the Board insists, as did the DCA, Mr. Taylor and the
mechanicsworked at the"samejoblocation” [RAM 9]. TheBoard never explainshow an SBA working

onabus milesaway from the shop where the mechanicsare primarily employed can beworking at the

3 Seg, Initiad Brief on the Merits, p. 12, f.n. 4; and Appendix, p. 10.
+Art. 1, 8821, 22, Fla. Const.



"samejoblocation.” Whileitistrue SBA'sand mechanicsreport towork inseparate buildingswithinthe
buscompound, noneof the primary dutiesof thetwo positionsare performed within proximity to each
other. To suggest otherwise isto invite this court to ignore reality.

As seen in Palm Beach County v. Kelly, 810 So.2d 560 (Fla. 4" DCA 2002) [PAM 23 the
fact co-employeesreport to work at the same location does not defeat an unrelated worksclaim. The
Board attempted todistinguishKellyona'sameproject” analyss[RAM 15-17]. TheBoardwassilent
asto the implications of two employees reporting to the same location, but working in separate venues.

Initsattempt to bol ster itsargument that Mr. Taylor and themechani csworked at the" samejob
location” the Board states:

... Taylor in effect, isasserting that this court should concludethat his
primary work location was the streets and roads of South Brevard
County, and therefore not the same primary work location asthe. . .
mechanic [RAM 21].
Thisargument misstates Petitioners positiontotheextent that theBoard maintainsMr. Taylor's

"primarywork location" wasthe" streetsand roads." Hisprimary work location wasthebustowhichhe

was assigned -- wherever that bus happened to be. The

°> On thelast line of page 38 of the Initial Brief on the Merits, the writer inadvertently stated, "thisisthe
same situation which prevailed in Victorin. The sentence should read: "thisis the same situation which
prevailed in Kelly."



Board denotesitsspin on Petitioners argument, tobe"inherently illogical” [RAM 21]. Petitionersbelieve
the Board is "reaching" with this argument.

TheBoard usestwo examplesto demonstratethe"irrational results’ which accepting Petitioners
analytical model would cause. First, theBoard positsMr. Taylor being"runover" by amechanicdriving
hisbusout of theshop. TheBoardiscorrect that, under thisanalysis, Mr. Taylor would comewithinthe
unrelated worksexception. Sincehisprimary work locationisaway fromthe BusCompound, hisinjury
at that place by an employee whose primary work is unrelated to his, this situs of the injury is not
controlling. Thisisasimilar fact scenario to Kelly and should achieve the same result.

TheBoardthen positsthat Mr. Taylor isrunover by thedirector of food serviceswhileon hisroute
andsaysitis"illogica" hewould bedeemedto beworking at hisprimary joblocation{ RAM 21]. Rather
plaintively, the Board insists that:

An employee must have aprimary work location that doesn't move or
change based on the employee's daily activities [emphasis supplied,
RAM 21-22].
Here, the Board is establishing a new test to the viability of the unrelated works exception. The Board

seems to be suggesting that the exception could not apply to any traveling employees, if injured by a

co-employee working "out of" the same "primary work



location" as the one artificially assigned to the injured employee. This seemsto Petitionersto be the
illogical position.

The problem with the Board's analysis is that, in focusing on "work location,” the Board ignores
the express language of the statute. The statute requires that employees be "primarily assigned” to
unrelated works for the exception to apply. Thus, the focusis on the duties of the employees, rather
than where they are geographically assigned.®

The undisputed fact is that SBA's and mechanic's "primary” work assignments were
geographically separated. That fact doesn't end the analytical process, but it is afactor in favor of Mr.
Taylor being covered by the exception.

E. THE "TWO POSITIONS' ARGUMENT

TheBoard maintainsthat Petitioners areengaging in semantic schizophreniaby arguing for the
"Bright Line" test adoptedin Lopezv. Vilches, 734 So.2d 1095 (Fla. 2" DCA 1999), whilemaintaining
that:

.. . the Lopez decision, given its substantial reliance on the physica
location of the co-employeeswork siteasafactor inthe. . . anaysisis
alsoincorrect. Taylor thereforeappearsto becontending that neither the
"same project” nor "Bright Line" analysis should be employed . . .
[RAM 18].

¢ This would be particularly true under the Board's "informal" definition of "works' as, ". . . of, relating
to, designed for, or engaged in work" (RAM 24].



Thisis aflat mischaracterization of the position the Taylors have taken in their Petition”’

F. THE "UNITY OF BUSINESS PURPOSE" ARGUMENT

The Board arguesthat SBAsand mechanicshaveasimilar "unity of business purpose” to that
memoriaized in Dade County School Board v. Laing, 731 So.2d 19 (Fla. 3 DCA 1999) [RAM 19]
("providing educationrelated services," 1d. at 20). Herethe Board characterizesthe"unity™ of thebusiness
purposeas, . . .theprovision of bustransportation to South areastudents| RAM 15]." Shouldthiscourt
accept that superficid analys's, Petitioners counsdl can envisionnofact settingwherethe™ unity of business
purpose" analysiswould not defeat theclaim® Actudly, thisanaysis has no basis in the plain language of
thestatute. Tothecontrary, thestatuteactually, requiresthat the co-employeeshaveaunity of business
purpose as apreconditionfor qualifying for exemption fromthe Workers Compensation statute. The
involved co-employeesmust be". . .operatinginfurtheranceof theemployer'sbusiness. .. [8440.11(1),
Ha Stat.; PAM 30]." What isbeing engagedin,”. . .transportation by busof South areaschool Board

students. . ." [RAM 19], but "operating in furtherance of the

""The correct test is the physical location/business purpose test combined with consideration of the
total employment relationship between the injured employee and the tortfeasor [PIM 10]."

8 Or as Judge Minor observed in hisdissent in Vause: ". . . Under (this) construction of the statute . . .
itisjust this side of impossible for me to conceive of any situation in which the unrelated works
exception . . . could ever apply." [687 So.2d at 269]



employer'sbusiness'? ThustheBoard'sanalyss, which parrotsthe Laing and Vauseanayses, isclearly
improper under the express wording of the statute.

Thisargumentisared herring, sincethelaw subsumesthetwo fellow employeesmust necessarily
be engaged inacommon objective. Oncethisisunderstood, thetrue analysismust focus on theLopez
criteria supplemented by an in-depth analysis of the co-employees employment relationship to their
common employer and to each other. That is the only way to effectuate legidative intent.

G. THE BOARD IS ESTOPPED FROM ARGUING SOMETHING
ON APPEAL NOT RAISED AT THE TRIAL LEVEL

Asitsfina response to Petitioners arguments, the Board observes:
... though the School Board believes that the trial court's decision
grantingfina summary judgment onthebas sof Workers Compensation
immunitywascorrect, if thiscourt disagrees, ajury question existsasto
whether Taylor and the allegedly negligent maintenance employees
were involved in unrelated works [emphasis supplied, RAM 25].
Thus, the Board takesaposition beforethiscourt whichwasnever taken at thetria level. There,
the Board filed a "Cross-Motion for Partial Summary Judgement on the Question of Workers

Compensation Immunity,” inwhichit assertedthat, ". . .thereisno genuineissueasto any material fact.

.. [emphasis supplied, R 592]."



The only alternative argument made before thetrial court wasthat there was ajury question
whether the school bus driver
wasnegligent [R 604]° Nowheredoesthe Board even suggest at thetrial level the material factswere
in dispute (other than as to the bus driver's "negligence,” which was not at issue before the court).

Thedoctrineof estoppel againstincons stent positionsprovides, when onetakesapostioninalega
proceeding, hecannot thereafter assumeacontrary position. Thisisespecialy trueif theopposing party
isprejudiced. Duboisv. Osborne, 745 So0.2d 479 (Fla. 1% DCA 1999). When a party does not raise
anissuebeforethetria court, itisnot properly beforethe appellate court. Leev. City of Jacksonville,
793 S0.2d 62 (Fla. 13 DCA 2001). Here, the Board isattempting to hedgeitsbet in caseit failson the
mainargument. SincetheBoardfailedto providethetrial court theopportunity toruleonthisargument,

it may not raiseit for the first time in the appellate proceedings.

° In afootnote espousing this theory, the Board argues the driver was negligent in failing to test the lift
before leaving the bus compound, per Board rules[RAM 25]. Firgt, the "issue" isirrelevant to this
court's determination whether Mr. Taylor and the mechanics were engaged in unrelated works.

Second, the logic does not withstand close scrutiny. If the mechanic had performed the test before
leaving the compound, Mr. Taylor would have been struck there by the lift when he opened the doors
for the test, rather than at the first stop, where the accident happened. The Board does not explain how
the driver is"negligent” for failing to anticipate the negligence of the mechanics. The sole proximate
cause of Mr. Taylor'sinjury was their negligence. Without the test, the injury just occurred later than it
would have had the test been done. That "negligent” failure to perform the test at the bus compound
was not the causative factor in Mr. Taylor'sinjury.



CONCLUSION

Nothing in the Briefs of Respondent or its Amicus is persuasive on the issue it advocates.
Petitionersmaintaintheir request that thiscourt reversethedecision of the DCA; determineasamatter of
law based on uncontroverted materia factsthat theunrel ated worksexception allowsPetitioners action;

and, remand this case for further proceedings at the tria level.

Respectfully submitted,

Joseph H. Williams, Esquire

FloridaBar No. 166106

TROUTMAN, WILLIAMS, IRVIN,
GREEN & HELMS, P.A.

311 West Fairbanks Avenue

Winter Park, Florida 32789

Telephone: 407/647-2277

Facsimile: 407/628-2986

Attorneys for Petitioners
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~.n afootnote espousing this theory, the Board argues the driver was negligent in failing to test the lift
before leaving the bus compound, per Board rules[RAM 25]. Firgt, the "issue" isirrelevant to this
court's determination whether Mr. Taylor and the mechanics were engaged in unrelated works.
Second, the logic does not withstand close scrutiny. 1f the mechanic had performed the test before
leaving the compound, Mr. Taylor would have been struck there by the lift when he opened the
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