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INTRODUCTION

Thispetitionfor habeascorpusrelief isbeingfiledinorder to addresssubstantial claimsof error
under thefourth, fifth, sixth, eighth and fourteenth amendmentsto the United StatesConstitution, claims
demongtrating that Mr. Mendozawasdeprived of theeffectiveass stance of counsel ondirect appea and
that the proceedingsthat resulted in her conviction and death sentenceviol ated fundamental constitutional
guarantees.

Citationstotherecord onthedirect appeal shall beas(R...) for citationstotherecordand (TRT

...) for citations to the transcripts.

JURISDICTION

A writ of habeascorpusisanorigina proceedinginthisCourt governed by Fla. R. App. P. 9.100.
ThisCourt hasoriginal jurisdictionunder Fla. R. App. P. 9.030(a)(3) and ArticleV, 8 3(b)(9), Fla. Const.
TheConstitution of the State of Floridaguaranteesthat "[t]hewrit of habeascorpusshall begrantableof
right, freely and without cost." Art. I, § 13, Fla. Const.

REQUEST FOR ORAL ARGUMENT

Mr. Mendoza requests oral argument on this petition.



PROCEDURAL HISTORY

A grand jury indicted Mr. Mendoza and two co-defendants, Lazaro Cuellar ("Lazaro") and
Humberto Cudlar ("Humberto"), for first-degreemurder, conspiracy to commit robbery, attempted armed
robbery, armed burglary withan assault, and possession of firearmduringthecommissionof afelony (R
1-4).

Thegrandjury predicated thefirst-degreemurder charge on both thetheory of premeditationand
felony-murder (R 1). However, at trid, the State abandoned the premeditati on theory and conceded that
it hadfailedto establishaprimafaciecaseof premeditation. (TRT 1157). Thefelony-murder chargewas
based on the theory that the victim was killed while the defendants were engaged in committing or
attempting to commit a robbery or burglary (R 1).

OnMay 20, 1993, prior to Mr. Mendoza'strial, Lazaro entered into a pleaagreement with the
Stateand thelower court inwhich heagreedto plead guilty tothelesser offense of mand aughter and plead
guilty ascharged to the offenses of conspiracy to commit robbery and attempted armed robbery (TRT
196-205). The court accepted the pleaand agreed to sentence himto three (3) concurrent termsof ten
(10) yearsin prison (TRT 202).

OnJanuary 18, 1994, approximately two weeksbeforethestart of Mr. Mendozastrial, Humberto
enteredinto apleaagreement inwhich hepleaded guilty to second-degree murder and was sentenced to
twenty (20) yearsin prison (TRT 237). Heal so pleaded guilty to theremaining charges (conspiracy to
commit robbery, attempted armed robbery, armed burglary with an assault, and possession of firearm
duringthecommissionof afelony) (TRT 239-240). Inexchangefor being alowedto plead to thereduced

chargeand for thetwenty-year sentence, Humberto agreed to testify against Mr. Mendoza (TRT 241,
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1086). If the prosecution thought that Humberto did not testify "truthfully", then theagreement called for

Humberto to be re-sentenced to more than the agreed upon twenty-year sentence (TRT 1118-9).
The jury found Mr. Mendoza guilty of first-degree murder, conspiracy to commit robbery,

attempted armed robbery, armed burglary with an assault, and possession of a firearm during the

commission of afelony. See Mendozav. State, 700 So. 2d 670 (Fla. 1997).

Thejury votedinfavor of death by avoteof seven (7) tofive(5). Seeid. Thecourt sentenced Mr.
Mendozatodieinthee ectric chair and found thefoll owing aggravating circumstances: (1) prior conviction
foraviolent felony; and (2) committed whileengagedinthecommission of arobbery andfor pecuniary gain
(merger of aggravators) Id.

Ondirect appeal, the Florida Supreme Court affirmed the conviction and sentence. Seeid. Mr.
Mendozatimely petitioned the United States Supreme Court for certiorari. Thispetitionwasdenied on

October 5, 1998. Mendoza v. Florida, 119 S.Ct. 101 (1998).

Mr. Mendozafiled hisfina amended motionfor post-convictionrelief on September 5, 2000 (PCR
231-391). Thetrid court subsequently denied Mr. M endoza'smotionsto compel the production of public
records and motion to disqualify Judge Postman (PCR 655-6, 798, 800). At the Huff hearing held on
January 26, 2001, thecourt orally summarily denied all of Mr. Mendozaspost-conviction claims(PCR
870-908). The court issued a written summary denial on March 5, 2001 (PCR 665-673).

Mr. Mendozafiled atimely noticeof gpped of thetria court’ ssummary denia onMarch 27,2001
(PCR 674-75). Contemporaneouswiththefiling of thisPetition, Mr. Mendozahasfiled hisinitid brief on

hisappeal fromthetria court'ssummary denia of Mr. Mendozasinitia motionfor post-convictionrelief.



CLAIM
APPELLATE COUNSEL FAILED TO RAISE ON APPEAL
NUMEROUS MERITORIOUS ISSUES WHICH WARRANT
REVERSAL OFEITHERORBOTH THE CONVICTIONSAND
SENTENCE OF DEATH.
A. INTRODUCTION.
Mr. Mendoza had the constitutional right to the effective assistance of appellate counsel for

purposesof presenting hisdirect appeal tothisCourt. Strickland v. Washington, 466 U.S. 668 (1984).

"Afirst appeal asof right[] isnot adjudicatedinaccord with dueprocessof law if theappellant doesnot
havetheeffectiveass stanceof anattorney." Evittsv. Lucey, 469 U.S. 387, 396 (1985). The Strickland
test appliesequally to ineffectiveness allegations of trial counsel and appellate counsel. See Orazio v.
Dugger, 876 F. 2d 1508 (11th Cir. 1989).

Becausethecondtitutiona violationswhich occurred during Mr. Mendoza'strial were" obviouson
therecord" and"leaped out upon even acasua reading of transcript,” it cannot besaidthat the" adversaria

testing processworkedin[Mr. Mendoza's] direct appeal." Matirev. Wainwright, 811 F. 2d 1430, 1438

(11th Cir. 1987). The lack of appellate advocacy on Mr. Mendoza's behaf isidentical to the lack of
advocacy present in other cases in which this Court has granted habeas corpus relief. See Wilsonv.
Wainwright, 474 So.2d 1162 (Fla. 1985). Appellate counsel'sfailureto present the meritoriousissues
discussed in this petition demonstrates that hisrepresentation of Mr. Mendozainvolved "seriousand

substantial deficiencies." Fitzpatrick v. Wainwright, 490 So.2d 938, 940 (Fla. 1986). Individually and

"cumulatively," Barclay v. Wainwright, 444 So. 2d 956, 959 (Fla. 1984), theclaimsomitted by appel late

counsel establish that " confidence in the correctness and fairness of the result has been undermined."



Wilson, 474 So.2d at 1165 (emphasisin original). Inlight of the seriousreversible error that appellate
counsdl never raised, thereismorethan areasonabl e probability that the outcome of theappeal would have

been different, and a new direct appeal must be ordered.



B. FAILURE TO RAISE TRIAL COURT'SORDER PROHIBITING PETITIONER FROM
PRESENTING EVIDENCE OF VICTIM'S PAST INVOLVEMENT IN"BOLITO".

Appdlatecounsd wasineffectivefor fallingtoraiseondirect gpped theargument that thetria court
committed reversible error by prohibiting the defense from presenting evidence of the victim's past
involvement running bolito* operations(TRT 737-59). Thisevidencewasrelevant tothemateria issueof
Mr. Mendozasintent (specificaly, hislack of intent) to commit thealleged underlying feloniesthat formed
thebasisof thefelony-murder charge. Thetria court abuseditsdiscretion by not allowing Mr. Mendoza
to present thisevidence. Thisissuewaspreserved. Had appdl late counsdl rai sed thisissueondirect apped,
this Court would have been compelled to grant Mr. Mendoza a new trial.

The defense proffered evidencethat the victim, prior to thetime of hisdeath, ranillegal bolito
operations(TRT 758, 797, 801, 804-5). Infact, the prosecutor agreed that thevictim had beenarrested
and prosecuted for racketeering asaresult hisinvolvement inbolitoin 1987. (TRT 786). Inadditiontothe
proffersof Rosario Estrada(TRT 758), thevictim'swife, and Detectives Trujilloand Royal (TRT 801,
804-5), which all substantiated the fact that the victim had been involved in bolito, defense counsel
profferedthat two additional witnessescould substantiatethat thevictimwasinvolvedinbolito, including

onewitnesswho couldtestify that thevictimwasinvolvedin bolito oneyear prior tothevictim’ sdeath

(TRT 797).
Asargued by defense counsel below, this proffered evidence was relevant to establishing the

material fact that thevictim owed adebt stemming frombolito operations(TRT 463-4, 468, 751, 792).

"Bolito" is a type of illegal lottery. See Geater Loretta
| nprovenent Association v. State, 234 So. 2d 665, 672 (Fla. 1970);
Carnagio v. State, 143 So. 164, 165 (Fla. 1932).
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Thisin turn supportsthe crux of Mr. Mendoza's defense - that the men were not attempting to rob the
victimbut, instead, weretryingto collect fromthevictimabolitodebt (TRT 463, 468, 751). Had thejury
believedthat thiswasnot an attempted robbery, thejury could not havelawfully convicted Mr. Mendoza
for first-degree murder (the case went to the jury only on the theory of felony-murder and not on the
original alternative theory of premeditated murder)(TRT 1157)).

The Stateargued that the proffered evidencewasnot relevant (TRT 457, 738-9, 741, 751). The
trial court ultimately agreed and ruled that thefact thevictim ranbolito operationsinthepast, prior tothe
time of the shooting, was not relevant? (TRT 795, 798).

Thetria court erred by not allowing the defenseto present evidenceor elicit testimony that the
victim had ahistory of running bolito operations. By ruling that the defense could not present thisevidence,
the trial court denied Mr. Mendoza his fundamental constitutional right to present a defense. See

Washingtonv. Texas, 388 U.S. 14 (1967); see Story v. State, 589 So. 2d 939, 943 (Fla. 2d DCA 1991).

All relevant evidence is admissible, except as provided by law. § 90.402, Fla. Stat. (1991).
Relevant evidenceis"evidencetendingto proveor disproveamaterial fact." §90.401, Fla. Stat.(1991).
"InRiverav. State, [561 So. 2d 536 (Fla. 1990),] the supreme court emphasized that where relevant

evidencetendsinany way, evenindirectly, to establish areasonabledoubt of defendant'sguilt, itiserror

2 The court granted the defense |eave to present evidence that,
at the time of the shooting, the victimwas currently conducting
bolito operations (TRT 794-5). However, defense counsel presented no
evidence of the victims current bolito activity. In his rule 3.850
notion for post-conviction relief, the summary denial of which is
pending in this Court concurrent with this petition, M. Mndoza
al | eges that defense counsel was ineffective for failing to present
avai |l abl e evidence that the victimwas indeed involved in running
bolito operations at the tine of the shooting.
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to deny itsadmission.” Story, 589 So. 2d at 942 (emphasisadded); seea so Paazzolo v. State, 754 So.

2d 731 (Fla. 2d DCA 2000)(noting “ thewel I-established policy requiring theintroductioninto evidence

of al probativeevidencetendingto proveadefendant’ sinnocence.”); Morenov. State, 418 So. 2d 1223

(Fla. 3d DCA 1982). Here, thetrial court excluded critical, relevant evidencere ating totheissueof Mr.
Mendoza's lack of intent to commit the alleged underlying felonies. See Story at 943.

InVannierv. State, 714 So.2d 470, 471 (Fla. 4th DCA 1998), the court concluded that thelower

court had erred by excluding evidence proffered by the defense which suggested that thealleged murder
victim had been suicidal. The defensein that case wasthat the victim had in fact committed suicide. In
concluding that the lower court had abused's its discretion, the District Court reasoned:

While the defense is bound by the same rules of evidence asthe state,
[footnote omitted] the question of what is relevant to show a
reasonable doubt may present different considerations than the
question of what isrelevant to show the commission of the crime
itsdlf. If thereisany possibility of atendency of evidenceto create
areasonabledoubt, therulesof evidenceareusually construed to
allow for its admissibility. [citations omitted] Because suicide was
defendant's theory of defense. . . any evidence that tends'in any way,
even indirectly,’ to show that the death did result from suicide is
admissible, and it is error to exclude it.

Vannier, 714 So. 2d at 471 (emphasis added); see also Washingtonv. State, 737 So. 2d 1208 (Fla. 1st

DCA 1999).

Thetest for relevancy inthecontext of establishing reasonabledoubt isbroad and favorsadmission

over exclusion. Evenevidencethat may beviewed as"equivoca" astowhether or not it establishesthe
material fact at issuemust beadmitted. SeeVannier at 471. When such equivocal evidence" ar guably

tendsto show afact that might lead ajury to exoner atea defendant, thetrial judge'sdiscretionis




reduced anditisuptothejury to decidewhichinferenceiscorrect." Vannier at 471 (emphasisadded);
seeaso Moreno (“Whereadefendant offersevidencewhichisof substantial probativevaueand such
evidence tends not to confuse or prejudice, al doubts should be resolved in favor of admissibility.”).
Similarly, in Paazzolo, the court reasoned:

Wenote, however, thewell-established policy requiring theintroduction
into evidence of al probative evidence tending to prove adefendant’ s
innocence. [citationsomitted] Thus, although thetest to determinethe
threshold issue of relevancy for Williams rule evidence and reverse
Williams rule evidence is essentially the same, we believethat atrial
court hassomewhat lessdiscr etion in decidingwhether toexclude
a defendant’s reverse Williams rule evidence than in deciding
whether to introduce the State’'s Williams rule evidence.

Pdazzolo. Inafootnote, the court noted assignificant thisCourt’ srecognitioninStatev. Savino, 567 So.
2d 892 (Ha. 1990) that reverseWilliamsruleevidencehasalower potentia for prejudicetothestatethan
standard Williamsrule evidence hasfor the defendant. See Palazzolo, n.5. Thislower risk of prejudice
effectively reducesthetrial court’ sdiscretionindecidingwhether or not to alow adefendant to present
such evidenceinorder to establish reasonabledoubt. Seeid. Asdiscussedinfra, thetria court intheinstant
caseexcludedtheproffered evidenceonly becausethe court concludedit wasnot rel evant, not because
the court considered the evidence in any manner prejudicial.

Here, the proffered evidencewasrd evant to establishing thematerial fact of Mr. Mendozasintent,
as well as the closely related issue of motive. See Story v. State, 589 So. 2d 939 (Fla. 2d DCA
1991)(error to excludedefense's proffered evidencere evant tothematerial issuesof thedefendant'sintent
andknowledge). Theintent, or motive, behind themen'sdecisonto confront thevictimwasameateria issue

attria. TheStatealleged that Mr. Mendozawasguilty of felony-murder onthetheory that thevictimwas



killedwhileMr. Mendozawasengaged inthe perpetration of, or inan attempt to perpetrate, arobbery or
burglary (R 1). The Statethereforehad the burdento establish that Mr. Mendozaand the co-defendants
intended to rob the victim or committed a crime that would support a conviction for burglary®. The
indictment aleged a burglary based upon an intent to commit robbery or theft (R 2).

To establish either an attempted robbery or aburglary grounded onanintent to commit robbery
or theft (asalleged by the State), the State had to provethat the men intended to commit theft. Ontheother
hand, if themen did not intend to commit theft, thenthey arenot guilty of attempted robbery or burglary,
and, therefore, Mr. Mendoza is not guilty of felony-murder.

Sinceitisclear that Mr. Mendoza's(and the co-defendants)) intent and motivewasameaterid issue,
the next questioniswhether or not the proffered evidencewasrel evant tothat issue. Inthecontext of Mr.
Mendozas case- adefendant seeking to present "reverseWilliamsrul €' evidence- thequestioniswhether
the proffered evidence"tendsinany way, evenindirectly, to establish areasonabl edoubt of defendant's
guilt." Rivera, 561 So. 2d 536, 539 (Fla. 1990).

Evidencethat thevictimhad beeninvol vedinrunning bolito operationsat thevery least "tends. .

.indirectly" to establishthat themen confronted thevictimin order to collect abolito debt, and not for the

3 The all eged underlying offenses of robbery and burglary, or
attenpted robbery and burglary, are specific intent crinmes, and,
therefore the State had the burden to prove specific intent. See
Craig v. State, 769 So. 2d 1087 (Fla. 2d DCA 2000) (robbery is a
specific intent crine); R chardson v. State, 723 So. 2d 910 (Fla. 1st
DCA 1999) (burglary is a specific intent crinme); Brown v. State, 25
Fla. L. Wekly S792, 2000 WL 1472598 (Fla. Cct. 5, 2000)(the crinme of
attenpt generally requires proof of a specific intent to commt the
crinme attenpted as long as the state is required to show specific
intent to prove the conpleted crine).

10



purposeof robbery or burglary. 1d. Thisisbecausetheprofferedfact that thevictim - merely oneyear prior

to hisdeath (see TRT 797) - had been running bolito operationstendsto support the possibility that hemay
have still owed abolito debt asaresult and also tendsto support the possibility that hewasin fact till

running bolito operationsand, again, asaresult, owed adebt that Mr. Mendozaand the co-defendants
went to collect. Thisevidencewould have supported Mr. Mendoza'sdefensethat thiswasnot an attempted
robbery, but, instead, an attempt to collect abolito-rel ated debt owed by thevictim. All that isrequiredis
a"possibility of atendency of [the proffered] evidenceto create areasonabledoubt." Vannier, 714 So.

2d 470, 471 (Fla. 4th DCA 1998).

Thecourtin Story held that defendant should have been permitted to present evidence of prior
misdeedsof third partiesin order to establishthat shelacked criminal intent and guilty knowledge. There,
thedefendant wasontria for enteringinto fraudulent contractsto buy and sdll citrusfruit. Thedistrict court
heldthat thetria court erred whenthecourt prohibited the defendant from presentingtothejury proffered
evidencethat sheherself had been victimized by two of her employeeswho had fraudulently soldto her
fictitiousgrovesof fruit. Thedefendant claimed that she conducted her transactionswith other companies
largely inrdiance onthetwo employeeswho had defrauded her and that sherelied onthesetwo employees
insigning the contractsforming thebasi sfor thechargesagainst her. Thedistrict court concluded that the
jury should havebeen dlowedto hear specificinstancesrel ating to her misguided alliancein enteringthe
contractsupon theemployees recommendation. The court reasoned that theseinstances" may bear on[the
defendant's] intent and knowledgeinenteringintothecontractsatissue.” 1d. a 942. Smilarly, intheingtant
case, Mr. Mendozashould have been permitted to present evidencethat would have“tend[ed] . . . even

indirectly” to establish that the he and the co-defendants did not intend to commit robbery or burglary.
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"As the Court said in Chambersv. Mississippi, 410 U.S. 284, 302, 93 S.Ct. 1038, 1049, 35

L.Ed.2d 297 (1973), '[f]ew rightsaremorefundamental than that of an accused to present witnessesinhis
owndefense.’ Although thisquotationrefersto ‘witnesses, the principleobvioudy includesother formsof
evidenceaswdl."Vannier v. State, 714 So. 2d 470, 471 (Fla. 4th DCA 1998). By excluding theproffered

evidence, thetrial court deprived Mr. Mendozaof hisright to present adefense. See Washington; Story.

Thetria court never ruled, or even suggested, that the proffered evidencewasinadmiss blebecause
itsprobativeva uewassubstantia ly outwei ghed by thedanger of unfair prejudice, confus on of theissues,
or mideading the jury. See § 90.403, Fla. Stat. (1991). The only basis articulated for excluding this
evidencewasrelevancy (TRT 795, 798). The State mai ntained that theevidencewasnot relevant (TRT
457,739-3). Infact, the prosecutor agreed that the evidencewould beadmissibleif relevant ("Now, they
obvioudly would havetheright to introduceif it (sic) wereto show somerelevance” (TRT 739)). Had
appellatecounsd raisedthisissueondirect apped, thetria court'sruling could not havebeen affirmedon
the basis of section 90.403. Because the proffered evidence tends, at least, indirectly, to establish
reasonable doubt, it was relevant and admissible. See Rivera, 561 So. 2d 536, 539 (Fla. 1990).

Thetrial court'serror wasnot harmlessbeyond areasonabledoubt. SeeDiGuiliov. State, 491 So.

2d 1129 (Fla. 1986). "If proffered evidence would have any tendency, however remotely or

indirectly, toconvinceajuror [that thedefendant wasnot quilty], it must bedeemed pr g udicial”

Vannier at 472(emphasisadded). Theonly direct and meaningful evidencepresented at trial that thiswas

an attempted robbery and not an attempt to collect adebt was the dubious testimony of co-defendant
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Humberto Cuellar*. Hiscredibility washighly suspect. Approximately twoweeksbeforethestart of Mr.
Mendozastrial, Humberto, who originally wasal sofacing first-degreemurder chargesand potentially
eligiblefor thedeath pendty (TRT 1063), enteredinto apleaagreement inwhich hepleaded guilty tothe
lesser offense of second-degree murder and was sentenced to twenty (20) yearsinprison (TRT 237).1n
exchangefor being allowedto plead to thereduced chargeand for thetwenty-year sentence, Humberto
agreed to testify against Mr. Mendoza (TRT 241, 1086). As part of the agreement, Humberto was
requiredtotestify consistent withthe State’ srobbery theory(TRT 244). If the prosecution thought that
Humbertodid not testify "truthfully”, thentheagreement called for Humberto to bere-sentenced tomore
thanthe agreed upon twenty-year sentence (TRT 1118-9). Asfurther inducement, the pleaagreement
provided that Humbertowould not berequired totestify against hisbrother, Lazaro (TRT 1086). Clearly
thejury had reasonto question Humberto'scredibility based on hisself-interest intestifying against Mr.
Mendoza consistent with the State’ s theory that this was an attempted robbery.

Inadditiontothe State’ sgenerousdeal givento Humbertoinexchangefor histestimony, thejury
had other reasonsto doubt hiscredibility. Humberto was severely impeached during cross-examination.
Defensecounsdl dicited thefollowing testimony that strongly suggested Humberto'stestimony ondirect
examinationwasnot credible: Thefact that Humberto admittedtofailingtotell policeinhisinitial statement
that had hit the victim over the head with hisgun (TRT 1076); that helied when hetold policethat he,
Humberto, never pulled out hisgun (TRT 1078); that while hetestified on direct examination that when Mr.

Mendozareturnedtothecar, hetold Humberto that he had shot thevictim, Humbertotold policethat he

4 The remai ni ng evi dence suggesting that this was a robbery was
merely circunstantial and was at least, if not nore, consistent with
an attenpt to collect a debt that went terribly wong.
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(Humberto)passed out when he (Humberto) reached the car, that the next thing heknew, hewasinthe
hospital, and that hedid not know what Mr. Mendozadid after the shooting (TRT 1079-80); that while
heorigindly told policethat hewasunsurewhat caiber gun Mr. Mendozawasa legedly carrying at thetime
of theshooting, hehad sincegoneover theevidencediscovered andinvestigated by police, includingthe
fact that thebulletsthat killed thevictimwere.38 caliber, and now testified ondirect examination that Mr.
Mendozacarried a.38 Special Revolver (TRT 1067, 1084-5); that whilehetestified on direct that hedid
not know how many bulletswereinthe Taurusninemillimeter gun (thegun Humberto used to strikethe
victim over the head), he had told policethat the gun contained 14 or 15 rounds (TRT 1089-90); that,
contrary tohistrial testimony that hisbrother, Lazaro, knew about theall eged planned robbery, hetold
policethat Lazaro did not know about it (TRT 1091); that while hetestified on direct examination that
L azaro brought the Taurusninemillimeter, Humberto told policethat L azarowasnot armed (TRT 1087,
1092); that, contrary to histrial testimony, Humbertotold policethat heand Lazarodroveby thevictim's
housetogether beforetheday of theshooting (TRT 1093-4); that contrary to histria testimony that it took
Mr. Mendozathirty secondsto one minuteto return to the car after Humberto was shot (TRT 1054),
Humberto had told police that Mr. Mendoza came back to the car in "afew seconds' (TRT 1094).

Humberto testified that thiswasan attempted robbery. Giventhefact that thejury had significant
reasontodoubt hiscredibility, it cannot besaid that thetrial court'serror inrefusingtoallow thedefense
to present evidencethat the victim in the past had run bolito operations - which would have tended to
suggest thepossibility that themenindeed had confronted thevictim merely to collect abolito debt - was

harml essbeyond areasonabledoubt. See DiGuilio. Furthermore, thisCourt should consider dl errors, both
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preserved and unpreserved, in determining whether an error isharmlessbeyond areasonabledoubt. See

Martinez v. State, 761 So. 2d 1074, 1082 (Fla. 2000).
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C. FAILURETORAISEONAPPEAL THEDENIAL OFPETITIONER'SMOTION FOR
MISTRIAL MADE AFTER THE PROSECUTOR, DURING THE GUILT-INNOCENCE
PHASE, TOLD THE JURY IT SHOULD CONVICT PETITIONER BASED ON THE FACT
THAT THE JURY COULD THEREAFTERVOTE TO NOT RECOMMEND THE DEATH
PENALTY.

Appellatecounsd wasineffectivefor failingtoargueondirect appeal that thetria court committed
revers bleerror whenthecourt denied Mr. Mendoza'smotion for amistrial made after the prosecutor told
thejury during guilt-innocence phaseclos ng argumentsthat, in deciding whether tofind Mr. Mendozaguilty
or innocent of first-degree felony-murder, the jury should consider the fact that it does not have to
recommend thedeath penalty. In support of the prosecutor'sargument to thejury that thejury shouldfind
Mr. Mendozaguilty of first-degreemurder, the prosecutor told thejury that it did not haveto recommend
the death penalty. Specifically, the prosecutor told the jury:

If you don't like the sentence, if you don't want to give him the death
pendty, don't, but you promisedinjury selectionthat thispart of thetrial
istheguiltinnocence phase. It hasnothing to dowiththependty, nothing.

And if you don't like the penalty the other quys got, then adjust your
recommendation then. Don't go for death.

(TRT 1338-39)(emphasisadded). Thetria court sustained defense counsel's objection but denied his
motion for a mistrial (TRT 1339, 1349-50). Therefore, this issue was preserved for review. The
prosecutor'sconduct violated Mr. Mendozarightsunder theFifth, Eighth and Fourteenth Amendments,
by urging thejury to lessen the State's burden of proof and convict Mr. Mendozabased on thefact that
the jury could later elect to recommend a life sentence and not death.

Appellate counsel wasineffectivefor not raising thiserror on direct appeal. The prosecutor's
argumentsvitiated thefairnessof theguilt-innocence proceedingsby directly inviting thejury to consider
the availablesentence possibilitiesin deciding whether or not tofind Mr. Mendozaguilty or not guilty of
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first-degreemurder. Theprosecutor specifically invitedthejury torely onthefact that it couldlater vote
to recommend alife sentence as a basis to find Mr. Mendoza guilty of murder. This clearly isimproper.

Whilethetrial court attemptedtogiveacurativeinstruction (TRT 1339), theinstructionfailedto

addresstheevil at hand, and thusfailed to prevent thevery real possibility that thejury did exactly asthe
prosecutor asked and voted to convict based on the fact that the jury could later recommend alife
sentence. Inanattempt at acurativeinstruction, thetrial court smply toldthejury that it must not decide
the casebased on sympathy for anyoneor anger andthat it isthejury'sduty to determineguilt orinnocence
"inaccordwiththelaw" (TRT 1339). Thetria court'scurativeinstruction did notincludetheinstruction that
the jury must base its verdict only on the evidence and not on anything having to do with the possible
sentence that Mr. Mendoza could receive. Even with thetrial court's curative instruction, thereisa
substantial likelihood that thejury based itsguilty verdict onthefact that it could | ater voteto recommend
alife sentence. Had appellate counsel raised thisissue on direct appeal, this Court would have been
compelled to grant anew trial.
D.FAILURETORAISEONDIRECT APPEAL THAT THETRIAL COURT COMMITTED
FUNDAMENTAL ERRORBY SPECIFICALLY TELLING THE JURY THAT THE JURY
COULDPROPERLY SPECULATEASTOWHY MR.MENDOZAELECTED TOREMAIN
SILENT AND BY SUGGESTING THAT MR.MENDOZA HAD THE BURDEN TO PROVE
HIMSELF NOT GUILTY.

Thetrid court rendered Mr. Mendoza strial unfair and violated hisrightsunder Fifth, Sixth, Eighth
and Fourteenth Amendments, including hisright toremain silent, hisright against being compelled totestify,
and hisright to due process of law when, during voir dire, the trial court advised the venire:

Y ouwill understand that the defendant has an absoluteright to remain

slentandyou arenot todraw any inferencesinthisconduct. Theremay
be a number of reasons why anybody remains silent; that is,
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somebody may not testify, and | am sure you can give many
reasons why they have chosen to do that, whether they can't
articulatethemselves, or perhapsit istheir inability toremember
the facts, or the lawyers'srecommendation not to testify.

* % * %

Now, you may personally fedl that you would liketo hear
fromhim[Mr.Mendozal. Thereisnothingwrongwith that aslong
as you understand that he doesn't have to do anything or say

anything.

(TRT 285-6, 298). Thetrial court openly invited the jurors to speculate as to the reasons why Mr.
Mendozadid not testify in clear violation of the long-standing and well-settled prohibition on calling
attentiontoand exposingjuriestoany and al commentsregarding adefendant'sright toremainsilent. See
Statev. Hogins, 718 So. 2d 791 (Fa. 1998). Inthe court’ smisguided effort toinstruct thejury todisregard
anddraw no conclus onsfromMr. Mendozasinvoking hiscongtitutional right toremainglent, thetria court
didjust theoppositeby givingthejury "reasons’ why Mr. Mendozamight not testify. Whiledefense counsdl
didnot object, thegravity of thiswholly improper commentary - commentary that camefromthecourt, not
fromcounsel - rosetothelevel of fundamental error. Not only did the court instruct thejury that it was
proper towant to hear fromthedefendant, the court espoused alist of possiblereasonswhy adefendant
might not testify, including the* inability toremember thefacts’ and* thelawyer’ srecommendation not to
testify” (TRT 285-6). Thesetwo particular “reasons’ thejudgegavefor adefendant not testifying plainly
suggestedtothejury another reason that, although not articul ated by thejudge, wasclearly inferred: That
the defendant is guilty.

The shear magnitude of the court’scommentsin terms of the degree to which they constitute

improper commentson Mr. Mendoza sexerciseof hisright not totestify, when considered withthequite
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frankly astonishing fact that the cour t madethese comments, compel the conclus onthat fundamental error
occurred. Had appellate counsel raised thisissue on direct appeal, the Court would have granted Mr.
Mendoza a new trial.

Thetrial court'serror wasnot harmlessbeyond areasonabledoubt. SeeDiGuiliov. State, 491 So.

2d1129(Fa. 1986). Mr. Mendozaexercised hiscongtitutional right to not testify at histrial. The State’s
theory wasthat thiswasan attempted robbery and not, asthe defense argued, simply an attempt by the
mento collect adebt that went terribly wrong. The State’ scasehinged virtually entirely onthe dubious
testimony of Humberto Cuellar. Given Cudlar’ ssdlf-interestintestifying cond stent withthe State’ stheory
and hishighly questionableveracity demonstrated by defense counsel on cross-examination(seesubsection
B, supra), it cannot be said beyond areasonable doubt that thetrial court’ simproper comments, when
combined with Mr. Mendoza' s decision not to testify, did not contribute to the jury’ s verdict.

Inadditiontothecourt’ simproper commentsdi scussed above, thetrial courtimproperly suggested
tothejury that Mr. Mendozahad to burdento provehimsealf not guilty. Thetrial court during voir diretold
thejury:

Now | told you the defendant is presumed innocent. That presumption

stayswith himthroughout thetrial until thosejurorswho areselected go
intothejury room andfind that hehasbeen pr oven ether (sSc) not quilty

(TRT 278). Thiscomment strongly suggeststhat thejury duringitsdeliberationsmust consider whether the
defendant hasproven himsalf not guilty. Thiscomment acted toimproperly shiftto Mr. Mendozatheburden

of proof in violation of his Fifth, Sixth, Eighth and Fourteenth Amendment rights.
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The prosecutor added to this constitutional error when she argued to the jury, "L et [defense
counsal] explaintoyou how itisthat they haveany evidencewhatsoever that contradictswhat Humberto
Cudlar toldyou . . . ." (TRT 1317). The combination of the court’s improper instruction and the
prosecutor’ s improper invitation for the jury to consider that the defense presented no evidence to
contradict the State’ s case, rose to the level of fundamental error. When considering all errors, both
preserved and unpreserved, and in light of thefact that, asargued above (see subsection B, supra), the
State’ scasedepended entirely onthehighly questionabl etestimony of Humberto Cuellar, theseerrorsis

not harmless beyond a reasonable doubt. See Martinez v. State, 761 So. 2d 1074, 1082 (Fla. 2000);

DiGuilio v. State, 491 So. 2d 1129 (Fla. 1986).
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E. FAILURE TO RAISE PETITIONER'SDETRIMENTAL RELIANCE ON THE TRIAL
COURT'SMID-TRIAL REVERSAL OF ITSPRE-TRIAL RULINGONTHEISSUEOFTHE
VICTIM'SINVOLVEMENT IN"BOLITO".

Appellate counsel was ineffective for failing to raise on direct appeal the argument that Mr.
Mendozawasdenied afair trial whenthetria court denied hismotionfor mistria predicated onthecourt's
mid-trial reversal of it'spre-trial ruling ontheextent towhich the defense could present evidence of the
victim'sinvolvementinillegal bolito operations. After thedefensetold thejury inopening statementsthat
theevidencewould show that thevictim had beeninvolvedin bolito, thecourt reverseditspre-tria ruling
to alow the defense to present evidence of the victim's prior involvement in bolito. Defense counsel
detrimentdly relied onthecourt'spre-trial rulingwhen counsel gave hisopening statement. Theprejudiced
caused by thetrial court'smid-trial reversal of itspreviousruling denied Mr. Mendozahisconstitutional
rightsunder the Fifth, Sixth, Eighth and Fourteenth Amendments, including hisright toafair trid andtodue
process of law. The tria court should have granted the motion for mistrial.

The Statefiled apre-trial motion asking thecourt to prohibit thedefensefrom eliciting testimony
or evidenceregarding thevictim's 1987 arrest and subsequent withhol d of adjudicationfor thecrimeof
racketeering (R 168). It wasundisputed that thevictim'sracketeeringinvolved hisin"bolito" operations
(during argumentsonthe matter, the prosecutor announced: "Weknow [thevictim] wasarrestedin 1987
for bolita' (TRT 786)).

During pre-trial proceedingsonthe State'smotion, defensecounsd, inarguing that thefact that the

victim had been arrested for bolito-racketeering activity was relevant to the defense's case, made the

following motion:
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Respectfully, | ask that | be allowed to inquire of any witness, whether

statewitnessor my witness, astowhether they knew that Mr. Calderone

(sic) was employed as a bolitero in a bolitero operation.
(TRT 464). Thecourt subsequently granted the State'smotionin limineby prohibiting the defensefrom
elicitingevidencethat thevictimwasarrested and recelved awithhol d of adjudicationfor racketeering (TRT
467, 469). However, thecourt repeatedly indi cated theit woul d not prohibit thedefensefrominquiring
whether the victim was involved in bolito:

THE COURT: . .. It strikes me that [the State’ s] request that [the

defense] not mentionMr. Calderone's(sic) prior arrest for racketeering

should begranted, but they should beallowedto ask either of thepolice
officersif [the defense] knew he was abolitero or involved in abalito

operation.
(TRT 466);
THE COURT: | angoingto deny [thedefenseg'srequest todlicit testimony
fromthepolicethat policeknew thevictim had aprior racketeering arrest
and adjudication]. | didn't say you couldn't bring out the bolito issue.
(TRT 467);

THE COURT: | don't have any problem with you asking her washea
bolitero.

* % * %

THE COURT: I amgranting that motioninlimine, however, if they want
to cal thewifeor son, they can ask them if they knew or know that the
victim was a bolito operator.

(TRT 469-70). When the issue was later re-visited mid-trial, the court recalled itsinitial pre-trial ruling:

THE COURT: Wéll, | directed the attorney's not go get into (sic) the
racketeering or thewithhold, but | did not limit them on bringing out that
this gentleman was a balito [sic].
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(TRT 740-1).

Inopening statements, andin detrimental relianceontheserulings, defensecounsel toldthejury,
"Webelievetheevidenceisgoing to show that [thevictim] wasinvolvedin[bolito]” (TRT 611). After
opening statementsand during the State'scaseintheguilt-innocence portion of thetrial, thecourt at the
State'surging revisted theissueand ultimately reverseditsalf and ruled that the defensewoul d be prohibited
fromeliciting proffered evidencethat thevictim had ahistory of beinginvolvedinillegal bolitoactivities
(TRT 747,794-5). Thecourt changeditsinitia pre-tria ruling and restricted thedefenseto only presenting

evidencethat thevictimwasinvolvedin bolito at thetime of hisdeath (TRT 747, 794-5). Asthe court

acknowledged, this was clearly a significant change of its earlier pre-trial ruling:

THE COURT: | thought that the asking of that question[bringing out the
fact that thevictimwasabolitero] and thesmpleanswer waspermissible.
| think that was my initia ruling.

* % % %

THE COURT: Now vou[the State] areasking meto changemy rulingin
regard to the question and answer asto whether or not hewasabolitero
or involved in this business.

(TRT 741). Thecourtinfact wondered that the court " may have madeamistake” intheinitia pre-trial
ruling (TRT 797-8).

After thecourt changeditsruling, thedefensemoved for amistrial onthebasi sthat thedefensehad
prejudicialy relied onthecourt'spre-trid rulingtothecontrary whenit told thejury that theevidencewould
show that the victim had been involved in bolito. (TRT 744-5, 748-59, 795-8). The court denied the

motion for mistrial (TRT 759, 798).
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| rrespectiveof whether or not thetria court wascorrect inultimately prohibiting thedefensefrom
presenting evidencethat thevictim hadinthe past beeninvolvedinbolito (seeClaiml, B, supra), thetrial
court “pulledtherug out fromunder” thedefensewhenthecourt, mid-trial, reverseditsearlier pre-trial
ruling and ordered that the defense coul d not present evidenceof thevictim'’ spast bolitoinvolvement. As
the defense counsdl argued at triad(TRT 744-5, 747-8, 750, 795), the defense detrimentally and
prejudicialy relied onthecourt’ spre-tria rulingwhen defense counsdl told thejury inopening statement
that theevidencewasgoing to show that thevictimwasinvolvedinbolito (TRT 611). Thejury reasonably
could havereasoned that therewasno such evidencewhen, after defense counsal’ sopening statement, no
suchevidencecameout at tria. Moresignificantisthat thejury likely considered thelack of thisevidence
asreflectingan absenceof credibility onthepart of thedefense. Thepregudiceacted todeny Mr. Mendoza
afairtrial. Had appellate counsdl rai sed thisissue on appeal, this Court would have been compelled to

order anew trial.
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F. FAILURE TO RAISE ON DIRECT APPEAL THE TRIAL COURT'SERROR IN NOT
GRANTINGPETITIONER'SMOTIONSRELATED TOTHEPROSECUTOR'SVIOLATION
OF THE RULE OF WITNESS SEQUESTRATION.

Appd latecounsel wasineffectivefor failingtoargueondirect appedl that thetria court committed
reversibleerror by denying both Mr. Mendoza'smotionto excludetherebuttal testimony of Technician
Gallagher and motion for a mistrial after the prosecutor deliberately violated the rule of witness
sequestration by informing Gallagher of the substance of defense witness Rao's testimony before the
prosecutor called Gallagher inrebuttal. Asaresult, thetrial court violated Mr. Mendoza'sright to due
process of law under the Fifth and Fourteenth Amendments, as well as his rights under the Eighth
Amendment. Had appellate counsel raised thisissue on direct appeal, Mr. Mendozawould have been
entitled to anew trial.

Mr. Mendozapresented powerful and compel ling evidencethat hedid not shoot thevictim. Police
department criminalist Rao testified that, based upon gun-shot residue hand swabs taken of Lazaro
following theshooting, itwas"morelikely than not" that L azaro had firedagun (TRT 1205, 1207). Rao's
opinionwas based on the quantity of lead particlesfound on the swabsof Lazaro'shands(TRT 1207).
Significantly, Rao believed that thenumber of particlesfound on Lazaro'shandsindicated that it wasmore
likely that he had fired aweapon, asopposed to having merely handled aweapon that had beenfired (TRT
1205).

Inrebuttal, the State call ed police department techni cian Richard Gallagher. Gallagher had taken
the swabs of L azaro and Humberto and testified that hetook the swabsof Lazaro'shandsat 7:45am.
instead of 9:00a.m. (TRT 1181-2, 1194, 1283). Because Rao specifically grounded hisopinion onhis

belief that L azaro'shandswere swabbed at 9:00 am., the Stateasked thejury to discredit Rao'sopinion
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that the evidence showed that it was "more likely than not" that Lazaro had fired a gun. On cross-
examinationof Rao, the State had elicited from Rao that hisopinion depended significantly onthelength
of time between the shooting and when police swabbed Lazaro's hands (TRT 1208).

Inclosing arguments, the Stateargued that, because Rao based hisopinion ontheincorrecttime
that police swabbed Lazaro's hands, Rao's opinion was worthless (TRT 1302-3, 1341). Thus, the
prosecutor used Technician Gallagher'srebutta testimony to severdly impeachthereiability and credibility
of Rao's opinion that Lazaro more likely than not fired a gun.

Thetrial court erred by not excluding therebuttal testimony of Technician Gallagher and denying
Mr. Mendoza'smotion for amistrial (TRT 1291) after the prosecutor deliberately violated therule of
witnesssequestration by informing Gall agher of the substance of Rao'stestimony before Gallagher was
caledinrebuttal. When defense counsel rai sed theissue and moved to exclude Gallagher asarebuttal
witness, the prosecutor admitted talking to Gall agher about thetimesthe swabsweretaken but claimed
shedid not remember if she"told himabout Rao" or spoke"inreferencetoRao” (TRT 1259, 1261, 1291).
The court at defense counsal's request then permitted voir dire of Gallagher, who testified that the
prosecutor indeed had advised him asto the substance of Rao’ stestimony regarding theresiduetestsin
direct and blatant violation of therule.(TRT 1263-4).Giventhat Gallagher'stestimony wasused by the State
toimpeachtherdliability of Rao'sopinionthatit was"morelikely thannot" that L azaro had fired agun, the

error inno manner can becons dered harmlessbeyond areasonabledoubt. See DiGuiliov. State, 491 So.

2d 1129 (Fla. 1986). Furthermore, thisCourt should consider all errors, both preserved and unpreserved,

indetermining whether an error isharmlessbeyond areasonabledoubt. See Martinez v. State, 761 So.

2d 1074, 1082 (Fla. 2000). Appellate counsel was ineffective for not raising this issue on direct appeal.
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G. FAILURE TO RAISE ON DIRECT APPEAL THAT FUNDAMENTAL ERROR
OCCURREDDUETOTHESTATE'SIMPROPERINTRODUCTIONOFANDARGUMENT
ON NON-STATUTORY AGGRAVATING FACTORS.

The judge and jury which sentenced Mr. Mendoza were presented with and considered non-
statutory aggravating circumstances. The sentencers cons deration of improper and unconstitutiona non-

statutory aggravating factorsstarkly violated the Eighth Amendment, and prevented the constitutionally

required narrowing of thesentencer'sdiscretion. See Stringer v. Black, 112 S.Ct. 1130(1992); Maynard

v. Cartwright, 108 S. Ct. 1853, 1858(1988). Asaresult, theseimpermissibleaggravating factorsevoked
a sentence that was based on an "unguided emotional response," a clear violation of Mr. Mendoza's

constitutional rights. Penry v. Lynaugh, 108 S.Ct. 2934 (1989).

It has long been the law of Floridathat a capital sentencer may not consider non-statutory
aggravating circumstances. Y &, the prosecutor pointedly suggested that thejury imposethedeath penalty
becauseMr. Mendozawasathreat to thecommunity and had pending robbery charges. The prosecutor
started off by tellingthejury that " certain people . . . warrant thedeath penalty” (TRT 1647). Later, the

prosecutor emphasized that Mr. Mendoza's" actionsand activitiesin thiscommunity” warrant the death

penalty (TRT 1651) and that hecommitted violent crimes" against peopleinthiscommunity” (TRT 1656).

Finally, and most significantly, theprosecutor improperly arguedtothejury about Mr. Mendoza'spending

robbery chargesthat involved using afirearm (TRT 1662)(See Mendozav. State, 700 So. 2d 670, 677

(Fla. 1997)(finding improper the prosecutor'sasking Dr. Toomer about Mr. Mendozas" pendingtrial in
other robberies’ and"usingafirearm" andin repesting thequestionin closing argument). By making these
arguments, the State effectively encouraged thejury toimposethedeath penaty because, accordingtothe

State, Mr. Mendozawasonaloca crimespreethat threatened the safety of thecommunity. SinceFlorida
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hasno*“futuredangerousness’ aggravator, thisclearly amounted toanon-gatutory aggravating factor. This
constituted fundamental error and appel late counsel wasineffectivefor fallingtoraisethisissueondirect
appesl.

These improper arguments were harmful also because they acted urged the jury to apply
aggravating circumstancesin amanner inconsi stent with this Court's narrowed i nterpretation of those
circumstances. Theprosecutor effectively urged thejury to apply thed leged aggravating factorsinavague

andoverbroad fashion. Asamatter of law, the Eighth Amendment wasviol ated. See Richmondv. L ewis,

506 U.S. 40 (1992); Espinosav. Florida, 505 U.S. 1070 (1992).

Theseimproper argumentsmid ed thejury and acted to placeathumb on" death'ssideof thescae.”

Stringer v. Black, 503 U.S. 222 (1992). In Stringer, the United States Supreme Court held that relying

on an invalid aggravating factor, especially in aweighing state like Florida, invalidates a death sentence.
Under Horidalaw, thesentencing jury may reject or givelittleweight to any particular aggravating
circumstance and may recommend alife sentencebecausetheaggravatorsareinsufficient. SeeHal lman
v. State, 560 So. 2d 223 (Fla. 1990). Thus, thejury'sunderstanding and consideration of aggravating
factorsmay leadtoalifesentence. Y et, asaresult of theprosecutor’ simproper arguments, Mr. Mendoza's
jurywasnot given adequate gui dance asto what was necessary to establishthe presence of anaggravator.
Theprosecutor pointedly suggested that thejury imposeaggravating circumstancesinanimpermissible
manner. Had appellate counsel raised theseissuesondirect appeal, the Court would have been compelled

to order a new sentencing.
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H. FAILURE TO RAISE ON DIRECT APPEAL THAT FUNDAMENTAL ERROR
OCCURRED WHEN THE TRIAL COURT ERRONEOUSLY INSTRUCTED MR.
MENDOZA'S JURY ON THE STANDARD BY WHICH THEY MUST JUDGE EXPERT
TESTIMONY.

The Court instructed the jury on expert withesses as follows:

Expert witnessesarelikeother witnesses, with oneexception, the
law permits an expert witnessto give his or her opinion.

However, an expert'sopinion isonly reliablewhen givenon a
subject about which you believe him or her to be an expert.

Likeother witnesses, youmay believeor disbdievedl or any part
of an expert's testimony.

(R. 1378-9)(emphasisadded). Mr. Mendozawasdeni ed hisrightsguaranteed by theFifth, Sixth, Eighth
and Fourteenth Amendments, including hisright to due processof law and equal protection. Appellate
counsel was ineffective for not raising on direct appeal this fundamental error.

The Court'sinstruction was an erroneous statement of law. The decision whether aparticular
witnessisqualified asan expert to present opinion testimony onthe subject at issueisto be madeby the
trial judgeaone. Itisamatter of admissibility, to bedecided by thejudge, rather than amatter of weight,

to bedecided by thejury. Murray v. State, 692 So. 2d 157 (Fla. April 17, 1997); Brimv. State, 695 So.

2d 268 (Fla. 1997); Ramirez v. State, 651 So. 2d 1164 (Fla. 1995)(citing Johnsonv. State, 393 So. 2d

1069, 1072 (Fla. 1980), cert. denied, 454 U.S. 882 (1981)). TheCourt'sinstruction here permittedthe
jury to decidewhether an expert wastruly an expert. In additionto judging hiscredibility, thejury was
permitted to judge the expert’ s expertise; that determination must be made solely by the judge.

By permitting the jury to accept or reject an expert'squalification in afield, aquestion of law

reserved exclusively for the Court, the instruction at issue here allowed the jury to reject the expert's
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opinions with no legal basisfor doing so. See Strickland v. Francis, 738 F.2d 1542, 1552 (11th Cir.

1984). Insoingtructingthejury, the Court violated Mr. Mendoza'sfundamental right to present adefense,
guaranteed by the Sixth and Fourteenth Amendments.

Thiserroneousjury instruction was not harmlesswhen considering that the State strenuously
attacked theexpertise of thedefense’ sexpert, Dr. Toomer, going sofar astotellingthejury that hewas
“notaprofessional” (TRT 1584-1620, 1658, 1659-61). Giventhisattack on Dr. Toomer’ sexpertise, it
cannot said beyond areasonabl edoubt that thejury did not improperly discount Dr. Toomer’ stestimony
because thejury determined per the court’ sinstruction, and asthe State urged, that he was not atrue
expert (i.e.“ not aprofessionad’). Had appel late counsdl rai sed thisissueondirect apped , thisCourt would

have been compelled to grant Mr. Mendoza a new tria, or, at least, a new sentencing hearing.
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|. FAILURE TO RAISE THAT FUNDAMENTAL ERROR OCCURRED WHEN THE
PROSECUTOR'S ARGUMENTS AND THE TRIAL COURT'S STATEMENTS AT THE
GUILT/INNOCENCE AND PENALTY PHASES PRESENTED IMPERMISSIBLE
CONSIDERATIONSTO THE JURY, MISSTATED THE LAW AND FACTS, AND WERE
INFLAMMATORY AND IMPROPER.

Improper prosecutorid argument and commentary by thetrial court duringMr. Mendoza'strid and
sentencing proceedings violated Mr. Mendoza srights under the Fifth, Sixth, Eighth and Fourteenth
AmendmentstotheUnited StatesConstitution. Theprosecutor'sargumentswerefraught withimproper
and misleading comments. Thetrial court made bold and direct commentson Mr. Mendoza sright to
remain silent and right to not testify. The court and the prosecutor both directed thejury torequire Mr.
Mendozato provehimself not guilty, thereby unconstitutionally shifting theburden of proof. Considering

the jury's borderline 7 to 5 vote to impose the death penalty, these fundamental constitutional errors

deprived Mr. Mendozaof afair trial and sentencing. See Brooksv. State, 762 So. 2d 879 (Fla. 2000).

Appellate counsel was ineffective for not raising this fundamental error on direct appedl.
Guilt Innocence Phase

Theprosecutor openly andimproperly accusedtrial counsel of ddliberately attempting to perpetuate
afraud upon thejury. A significant issue at trial was the results and meaning of the gun-shot residue
("GSR") testsdoneon Humberto and L azaro Cuellar afew hoursafter theshooting. Criminalist Rao of the
Metro-Dade Police Department testified for the defensethat it washisopinion that, based on thesetests,
Lazarofiredagun. Raotestified that, according to the police department'sowninformation sheet, Lazaro's
GSR swabs were taken at around 9:00 am. of the morning following the shooting (TRT 1176). He
concludedthat, morelikely thannot, Lazaro hadfiredagun (TRT 1183, 1205, 1207). The State attempted

to discredit Rao'stestimony by presenting evidencethat the swabs had been taken an hour or so earlier
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(TRT 1283). Theprosecutor engaged in misconduct when, in closing argument, shetoldthejury that tria
counsel wasintentionaly tryingto" confuseand mideadyou" (TRT 1302-3) andthat "they [tria counsel]
purposely [called Rao to testify] to mislead you becausethey knew theright time" (TRT 1318-9). The
prosecutor effectively told the jury that trial counsel, and by association, Mr. Mendoza, deliberately
attempted to present false evidence.
The prosecutor's argument was highly improper and prejudicial:
A lawyer shal not:
(d) engage in conduct in connection with the practice of law that is
prejudicial to the administration of justice, including to knowingly, or
through callousindifference, disparage. . . other lawyersonany basis. .
R. Regulating Fla. Bar 4-8.4. The police department's own empl oyeesand records conflicted asto the
exact timetheswabwastaken. Therecord establishesthat thedefensehad agoodfaith belief torely on
Rao'sexpert opinion asaMetro-Dade Police Department Criminalist. Based onthepolicedepartment's
owndocuments, Rao had reason to believethat L azaro'sswab wastaken at 9:00 am. Defense counsel
had the professional obligationtorequirethe Stateto proveitscase. SeeR. Regulating Ha Bar 4-3.1. The
prosecutor's disparagement of trial counsel was uncalled for and improper.
Thismisconduct onthe part of the prosecutor, whichincluded aspecific referenceto counsel by
name (TRT 1302), al so transcended the boundsof | egitimate comment on theevidenceandimplied that

thejury could not believe defense counsel or theargumentsasserted by them. See Brooksv. State, 762

So. 2d 879 (Fla. 2000).
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The prosecutor alsoflagrantly viol ated therul e of witness sequestration by blatantly informing
Technician Gallagher of thesubstance of Rao'stestimony prior tothe Statecalling Gallagher inrebuttal on
theissueof thetiming of thegun shot residuetests (TRT 1264)(See subsectionH, supra). Theprosecutor
violated therulesof discovery regarding themedical examiner'sopinionthat thelacerationon Calderon's
head was consistent with having been caused by the Taurus nine millimeter (TRT 894-904).

During closingargumentintheguilt-innocence phase, the prosecutor engaged in misconduct when
shetoldthejury that if thejury had doubt regarding the State'scase, it should still find Mr. Mendozaguilty
becausethejury couldlater "adjust your [penalty phase] recommendation” (TRT 1339)(See subsection
C, supra).

The prosecutor boldly toldthejury that, "[t]he Court isrequired toread toyou al ot of instructions

and many of themdonot apply . ..." (TRT 1300) Such denigration of thelaw inthe eyesof thejury by

the prosecution cannot be said to have not affected the jury's application of the law.

The prosecutor improperly shifted the burden to Mr. Mendozato produce evidence when she
argued, "L et [defense counsel] explain to you how it isthat they have any evidence whatsoever that
contradictswhat Humberto Cuellartoldyou...." (TRT 1317)(seesubsection D, supra). Thisassertion
that Mr. Mendoza had the burden of proof was made even worse in light of the trial court's blatant
misstatement of the law on this issue during voir dire, which included:

Now | told you the defendant is presumed innocent. That presumption

stayswith him throughout thetrial until thosejurorswho are selected go
intothejury room andfind that hehasbeen pr oven either (sic) not quilty

(TRT 278).
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Thetrial court further tainted the fairness of the proceedings by directly commenting on Mr.
Mendozasrighttoremainsilent. (Asarguedinsubsection D, supra, thetria court’ scommentshighlighted
hereinand of themselvesrosetothelevel of fundamental error andrequireanewtrial.) Duringvoir dire,
the trial court advised the jury:

Y ouwill understand that the defendant has an absoluteright to remain
silentandyouarenot todraw any inferencesinthisconduct. Theremay
be anumber of reasonswhy anybody remainssilent; that is, somebody
may not testify, and | am sureyou can givemany reasonswhy they have
chosentodothat, whether they can't articul atethemsel ves, or perhapsit
istheir inability to remember thefacts, or thelawyerssrecommendation

not to testify.

* % * %

Now, you may personaly fedl that you would liketo hear from
him. Thereisnothingwrongwith that aslong asyou understand that he
doesn't have to do anything or say anything.

(TRT 285-6,298). Thetria courtinvited thejurorsto specul ate asto thereasonswhy Mr. Mendozadid
not testify inclear violation of thelong-standing and well-settled prohibition on calling attentionto and
exposingjuriestoany andal commentsregarding adefendant'sright toremainslent. Statev. Hogins, 718
S0.2d 791 (Fla. 1998). Inthismisguided effort toinstruct thejury to disregard and draw no conclusions
fromMr. Mendoza'sinvoking hisconstitutional right toremainsilent, thetrial court didjust theopposite
by giving the jury "reasons' why Mr. Mendoza might not testify.

The trial court permitted the jury to take notes during the trial. The prosecutor improperly
encouraged thejury tocomparetheir notesduring deliberations(TRT 1301). Althoughitiswithinthetria
court'sdiscretiontoallow thejury totakenotes, court'sshouldinstruct thejury onthe proper use of notes.

SeeU.S.v. Rhodes, 631 F.2d 43 (5th Cir. 1980). Thedanger isthat thejury will place undueimportance
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ontheir notesandthat jurorswho did not takenoteswill rely not ontheir ownview of theevidencebut on
theview of thejurorswho didtakenotes. Comparing notesduring deliberationsclearly isanimproper use

of notes. The prosecutor improperly encouraged the jury to do so.

Penalty Phase
Theprosecutor improperly denigrated the casefor mitigation presented by Mr. Mendozawhen she

repeatedly referred to themitigation offered by Mr. Mendozaas"excuses' (TRT 1647, 1657, 1658) and
characterized Mr. Mendoza's mitigation as "garbage”:

Then[Dr. Toomer] comesup and says[Mr. Mendoza] used drugsasa

form of self-medication. Where does he come up with that? Now the

defendant is treating himself, medicating himself when he has mental

problems using crack cocaine or marijuana or alcohol. We should

consider that as mitigating?

| suggest to you it's gar bage.

(TRT 1660). Shefurther impliedthat the defense'sexpert, Dr. Toomer, wasnothing but ahired gunwho
would say anything and stated directly that Dr. Toomer was "not a professional” (TRT 1658). The
prosecutor'sdenigration of Mr. Mendoza's casefor mitigation constitutesprejudicial misconduct. See
Brooksv. State, 762 So. 2d 879 (Fla. 2000)(prosecutor'scharacterization of themitigating circumstances
as"flimsy," "phantom," and repeated characterization of mitigation as" excuses' wasclearly animproper
denigration of the case offered by the defendants in mitigation).

Duringthetestimony of Dr. Toomer, the prosecutor deliberately elicited thehighly improper and

prejudicial fact Mr. Mendozahad pending robbery chargesinvol ving theuse of afirearm (seesubsection
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G, supra). The prosecutor again mentioned thisfact in closing argument. On direct appedl , the Florida

Supreme Court found this conduct improper. See Mendozav. State, 700 So. 2d 670, 677 (Fla. 1997).

Theprosecutor falsely told thejury that, with regard totheincident involving Mr. Street that led
toMr. Mendozasprior conviction, Mr. Mendoza"threatenedtokill" Mr. Street (TRT 1648). Thiswas
an incorrect and misleading statement of the evidence. Mr. Street never testified that Mr. Mendoza
threatened to kill him (TRT 1476-85)

Theprosecutor impermissibly inflamed the passionsand prejudices of thejury with el ementsof
emotionandfear. Theprosecutor opened her penalty phaseclosing argument by telling thejury that the
citizensof thiscountry and of the State of Florida"havedecided that certain people. . . warrant thedeath
pendty" (TRT 1676-7) The prosecutor subsequently emphasized that Mr. Mendoza's "actions and

activitiesinthiscommunity” warrant thedeath penaty (TRT 1651) and that hecommitted violent crimes

"againg peopleinthiscommunity” (TRT 1656). The prosecutor went onto, again, improperly bringthe

jury'sattentionto Mr. Mendozaspending robbery chargesthat involved usng afirearm (TRT 1662)(See

Mendozav. State, 700 So. 2d 670, 677 (Fla. 1997)(finding improper the prosecutor'sconduct in asking

Dr. Toomer about Mr. Mendozas" pendingtria inother robberies' and"usingafirearm” andinrepeating
the questionin closingargument). Thesecommentsset the stagefor the prosecutor'sultimate concluding

impassioned plea: ". . .Marbel Mendoza is a violent killer and robber who doesn't care what

happensto other people" (TRT 1663). This argument was clearly an improper appeal to the jury's

emotionsandfears. SeeBrooksv. State, 762 So. 2d 879 (Fla. 2000). The prosecutor apparently believed
nothing waswrongwith appealing tothejury'semotionsin order to persuadethejury toreturnwithadeath

sentence("| could stand herein my closing remarksand argueto you emotional reasonswhy you should
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givethedeath penalty.” (TRT 1647)(emphasisadded)). Although adecisiontoimposethedeath penalty

must " be, and appear to be, based on reason rather than capriceor emotion,” Gardner v. Florida, 430 U.S.

349, 358 (1977) (opinion of Stevens, J.), here, because of the prosecutor'sinflammatory argument, death

wasimposed based onemotion, passion, and prejudice. See Cunninghamv. Zant, 928 F.2d 1006, 1019-

20 (11th Cir. 1991).
Argumentssuch asthose presentedin Mr. Mendoza's case have beenlong-condemned asviol ative

of due process and the Eighth Amendment. See Drakev. Kemp, 762 F.2d 1449, 1458-61 (11th Cir.

1985)(enbanc). Suchargumentsrender asentenceof death fundamentally unreliableand unfair. Drake,
762F.2dat 1460 ("[T]heremark'sprejudiceexceeded evenitsfactually mideading andlegaly incorrect
character ...."); Pottsv. Zant, 734 F.2d 526, 536 (11th Cir. 1984)(because of improper prosecutorial
argument, thejury may have"faledto giveitsdecis ontheindependent and unprej udiced considerationthe

law requires"). Seeaso Wilsonv. Kemp, 777 F.2d 621 (11th Cir. 1985); Newlonv. Armontrout, 885

F.2d 1328, 1338 (8th Cir. 1989), quoting Colemanv. Brown, 802 F.2d 1227, 1239 (10th Cir. 1986)("'[&]

decisononthepropriety of aclosing argument must |ook to the Eighth Amendment'scommand that adeath
sentence be based on a compl ete assessment of the defendant's individua circumstances ... and the
Fourteenth Amendment'sguaranteethat no onebedeprived of lifewithout dueprocessof lav™) (citations
omitted).

Therecan beno denying the State'sconduct washighly improper. Inlight of this, aswell asthe
trid court'shighly improper and preudicia comments, appellate counsdl wasineffectivefor not arguing that
thetotality of theseerrorsrendered Mr. Mendoza sconvictionsand death sentencefundamenta ly unfair,

arbitrary, and capricious.
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J.THETRIAL COURT'SEX PARTE COMMUNICATIONWITH THE JURY VIOLATED
MR.MENDOZA'SRIGHTSUNDER THE FIFTH,SIXTH,EIGHTH AND FOURTEENTH
AMENDMENTS.

Mr. Mendozawasdenied hisfundamental rightsunder the Fifth, Sixth, Eighth, and Fourteenth
Amendmentstothe United States Congtitution, including hisrighttoafair trial and animpartial jury when
thetrial court had out-of-court, ex partecommuni cationswiththejury (TRT 1073-4). Furthermore, direct
appeal counsel wasineffectiveinthemanner thisissuewasargued ondirect gpped. Thefact that thejudge
engagedinaconversationwiththejury after previoudy instructing them that outs decommuni cationwith
thelawyerswasdiscouraged, and that thejudge accepted ajuror'sgift of coffee, prejudiced Mr. Mendoza.
Cf. U.S.v. Parks, 937 F.2d 614 (9th Cir. 1991). Mr. Mendozasubmitsthat atrial judge'sacceptance of
giftsfromajuror (here, two shotsof Cuban coffee), without the defendant'sknowledgeor consent, vitiates
at theleast the appearance of fairnessand viol atesthe defendant'sright to due process of law and equal
protection.

Thefact that thecommuni cation occurred beforedeliberationsisnot dispositive. Cf. Rushenv.

Spain, 464 U.S. 114 (1983). That the ex parte conduct occurred before the verdict supports the

conclusion that the improper conduct affected the subsequent verdict.
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K. THE TRIAL COURT'SERROR IN ALLOWING THE STATE TO ARGUE TO THE
JURY TO CONSIDER MR. MENDOZA'S PENDING ROBBERY TRIAL IN DECIDING
WHETHER TO RECOMMEND THE DEATH PENALTY VIOLATED THE EIGHTH
AMENDMENT.

This Court concluded on direct appeal held that the State's questions and argument concerning

Mr. Mendoza's pending trial in other robberies using a firearm was error. See Mendoza v. State, 700

S0. 2d 670, 677-8 (Fla. 1997). This error violated the Eighth Amendment because the jury in al
probability considered thisimproper information in deciding whether or not to recommend that Mr.
Mendoza be put to death. A sentencer's consideration of improper non-statutory aggravating factors

violates the Eighth Amendment. See Stringer v. Black, 112 S.Ct. 1130 (1992); Maynard v. Cartwright,

108 S.Ct. 1853, 1858 (1988); see also Penry v. Lynuagh, 108 S.Ct. 2934 (1989). To the extent

appellate counsel failed to raise this Eighth Amendment argument on direct appeal, counsel was
ineffective. Mr. Mendoza is entitled to a new sentencing with ajury that can decide his case free of such

blatantly improper influence.
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CONCLUSION

For thereasonsset forth above, Mr. Mendozarespectfully requeststhisCourt togrant himanew
direct appeal and, thereafter, remandfor anewtrial, or, inthealternative, anew sentencing proceeding.
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