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CLAIM
APPELLATE COUNSEL FAILED TO RAISE ON APPEAL
NUMEROUS MERITORIOUS ISSUES WHICH WARRANT

REVERSAL OFEITHERORBOTH THE CONVICTIONSAND
SENTENCE OF DEATH.

B.FAILURE TO RAISE TRIAL COURT'SORDER PROHIBITING PETITIONER FROM
PRESENTING EVIDENCE OF VICTIM'S PAST INVOLVEMENT IN"BOLITO".

The State conceded below that thevictimwasarrested for bolitoin 1987, whichledtohispleafor
racketeering (TRT 786). Therefore, thevictim'sinvol vement in bolitoisan established fact, not merely an
alegation, as the State suggests in its response (Response at 3).

Similar toitsargumentinanswer to Mr. Mendoza'sappea fromthetria court'ssummary denia
of hisrule 3.850 motionfor post-convictionrelief, the State arguesherethat appel | ate counsel wasnot
ineffective because, accordingtothe State, thefact that themen confronted thevictiminorder to collect
adebt and not to rob himisnot adefenseto attempted robbery (See State'sAnswer Brief in SC01-735,
pp.17-8). Contrary to the State's argument, the common law claim-of-right defense to the crimes of
robbery and theft has not been abrogated in Florida. Because evidence that Mr. Mendozaand the co-
defendantswere seeking to collect adebt owed by thevictim negatesthe specificintent requiredto prove
thedleged underlying offensesof attempted robbery and burglary (by negating the specificintent to commit
theft), the State'sargument should bere ected. Mr. Mendozaassertsand incorporatesinto thisresponse
by specificreferencehisargument on thisissue set forthinthe Argument section of hisreply brief incase

number SC01-735 (See Reply Brief in SC01-735, pp.1-8).



Indiscussingthisissue, the Statebrandsas" utterly ridiculous' thenotionthat Mr. Mendozawas
acting in self-defense (State's Response at 5). The Statetriesto support its position by pointing to the
evidencewhich suggested that the men had planned their confrontation with thevictim. Y et, the State
agreed bel ow that theevidencefail ed to establish that thiswas premeditated murder. That themen planned
ahead of timeto confront thevictim doesnot refutethefact that thevi ctiminstigated thegun fire by shooting
first andthat, according to Humberto'sowntestimony, Humberto instigated theviolence by striking the
victimover thehead withagun. " Thiswasan unplanned, reactive murder that took placeunexpectedly in
amanner of secondsinashootout initiated by thevictim. . . Infact, it wasthe codefendant [Humberto]
Cudlar whoinitiated theviolenceagainst thevictimthat inturn prompted thevictim'sattempt to shoot his

assailants." Mendozav. State, 700 So. 2d 670, 679 (Fla. 1997)(Anstead, Justice, concurringinpart and

dissenting in part).

C. FAILURETORAISEONAPPEAL THEDENIAL OFPETITIONER'SMOTION FOR
MISTRIAL MADE AFTER THE PROSECUTOR, DURING THE GUILT-INNOCENCE
PHASE, TOLD THE JURY IT SHOULD CONVICT PETITIONER BASED ON THE FACT
THAT THE JURY COULD THEREAFTERVOTE TONOT RECOMMEND THE DEATH
PENALTY.

Asaprdiminary matter, the State curioudy omitsfromitsquotation of theprosecutor'soffending
statementstothejury therather significant phrase, "1f you don't likethesentence, if you don't want to
givehimthedeath penalty,don't...." (TRT 1338);(See Amended Responsep.8). Mr. Mendozasets
forth afull and accurate quotation in the Petition (See Petition p.19).

The Statedoesnot quarrel with the offending nature of the prosecutor'sargument. Instead, the

State contendsthat the prosecutor'simpl oring thejury to convict Mr. Mendozabased upon thefact that

thejury couldlater voteto recommend lifewasinvited error. The State suggeststhat theerror wasinvited
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inresponseto trial counsel's pointing out the disparate treatment between Mr. Mendoza and the co-
defendants. Contrary tothe State'sposition, trial counsdl'sargumentsdid not invitethe prosecutor'serror.

While certainly iswas within the proper range of argument for the prosecutor to respond by
pointing out why the Statewastresting Humberto differently than Mr. Mendoza(which the prosecutor did),
trial counsdl'sargument inno manner invited theresponseat issuehere. Theprosecutor unequivocaly told
thejury that it could find Mr. Mendoza guilty and "adjust” for the unequal treatment between the co-
defendantsand Mr. Mendozaby not recommending thedeath penalty (TRT 1339). Thiswasimproper and
not invited error. Cf. Lentzv. State, 498 So. 2d 986 (Fla. 1st DCA 1986)(new trial not required when
prosecutor'sclosing argument remark tojury "did not stateor imply that [the defendant] could'get of f' with

light sentence so that the jury should not worry about finding him guilty.").



D.FAILURETORAISEONDIRECT APPEAL THAT THETRIAL COURT COMMITTED
FUNDAMENTAL ERROR BY SPECIFICALLY TELLING THE JURY THAT THE JURY
COULDPROPERLY SPECULATEASTOWHY MR.MENDOZAELECTEDTOREMAIN
SILENT ANDBY SUGGESTING THAT MR.MENDOZA HAD THEBURDEN TO PROVE
HIMSELF NOT GUILTY.

The Statemakesmerely aconclusory argument that "therewasnothingimproper about thetria
court'scomments’ because"[t]hetria court'scommentstothejury venireproperly reflected therights
accruingto Defendant” (Amended Responseat 12). Y et, the State doesnot even attempt to suggest why
itisnot afairly susceptible comment on adefendant'sright toremain silent whenthepresidingjudgetells
acapital casejury that there may be a number of reasons why somebody remains silent and does not
testify, providesalist of possiblereasons, including an"inability toremember thefacts' or "thelawyers's
recommendation nottotestify", andthentellsthejury that " [t] hereisnothing wrong" with thejury wanting
to hear fromthedefendant (TRT 285-6, 298). Nor doesthe State argue how ajudge'scomment suggesting
that thejury must decidewhether thedefendant was" proven. . . not guilty” and aprosecutor'ssuggestion
duringargument to"[I]et [defense counsdl] explaintoyou how it isthat they haveany evidencewhatsoever
that contradicts' the state's star witness (TRT 278, 1317) do not act to improperly shift the burden of
proof.

This Court recently reviewed the law in this area:

A defendant has a constitutional right to declineto testify against himself ina
criminal proceeding. SeeU.S. Const. amend. V; art.l,[s.] 9, Fla. Const. Therefore, "any
comment on, or whichisfairly susceptibleof beinginterpreted asreferringto, adefendant's
falluretotestify iserror andisstrongly discouraged.” Statev. Marshall, 476 So. 2d 150,

153 (Fla. 1985); seed so, e.9., Heath v. State, 648 So. 2d 660, 663 (Fla. 1994); State

v. DiGuilio, 491 So. 2d 1129, 1131 (Fla. 1986). The"fairly susceptible” testisa"very

liberd rule." DiGuilio, 491 So. 2d at 1135. Thiscongtitutiond principleisasoincorporated

inHoridaRuleof Criminal Procedure 3.250, which prohibitsaprosecuting attorney from
commenting on the defendant's failure to testify on his or her behalf.
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Commentsonadefendant'sfailuretotestify canbeof an"dmost unlimited variety"”
andany remark whichis"fairly susceptible" of beinginterpreted asacomment onsilence
creates a"high risk" of error. DiGuilio, 491 So.2d at 1135-36.

Rodriguezv. State, 753 So. 2d 29, 36-7 (Fla. 2000); see also Statev. Kinchen, 490 So. 2d 21, 22 (Fla.

1985)(any remark whichis"fairly susceptible’ of beinginterpreted asacomment on adefendant'sfailure
totedtify isanimpermissibleviolation of thecongtitutionad right toremainsilent). "[ T]heFifth Amendment
... forbidseither comment by the prosecution ontheaccused'ssilenceor instructionsby the court that such

slenceisevidence of guilt." Griffin v. Cdifornia, 380 U.S. 609 (1965).

For comment ontherefusal totestify isaremnant of the"inquisitoria systemof criminal
justice," Murphy v. Waterfront Comm., 378 U.S. 52, 55 |, which the Fifth Amendment
outlaws. [footnoteomitted] Itisapenaty imposed by courtsfor exercising acongtitutional
privilege. It cutsdown ontheprivilegeby makingitsassertioncostly . . . What thejury may
infer, given no help from the court, is one thing. What it may infer when the court
solemnizes the silence of the accused into evidence against him is quite another.

Griffin 380 U.S. at 614 (emphasis added).

The State's argument that the judge's comments had little or no effect on the jury because the
comments"weremadeduring theinformal introductory portion of thetrid inwhichthetrial court addressed
thejury venireinformally"” (Amended Responseat 12) iswithout merit. Themerefact that thejudgemade

thesecommentsduring voir direisof noavail tothe State. SeeVaronav. State, 674 So. 2d 823 (Fla. 4th

DCA 1996); Harrell v. State, 647 So. 2d 1016 (Fla. 4th DCA 1994); Jacksonv. State, 453 So. 2d 456,

458 (Fla. 4th DCA 1984).
To theextent the State suggeststhat theharm caused by the offending commentswasnullified or
reduced dueto the judge's alleged "informal” manner (the State also refers to the judge's remarks as

"conversationa improvisation")(Amended Responseat 12), the Stateissimply incorrect. "[ E]ven cursory



referencesduring voir direto theright toremain silent areimpermissible.” Varona, 674 So. 2d at 825.
Moreover, whilethelearnedlegal practitioner may recognizethejudge'scommentsas" conversationa
improvisation", thejury had noreasonto treat the commentswith any lesssolemnity or significancethan
any other instruction by the judge. Here, the judge's comments were far from "cursory".

The State'sreliance onKiley v. State, 770 So. 2d 1278 (Fla. 4th DCA 2000) isnot persuasive.
TheopinioninKileydoesnot at all reveal thecontent of thetrial judge'scomments. Seeid. Moretelling
isthat thedistrict court concludedinKileythat, "[a]t notimedid thecourt, inthecontext of discussinga
defendant'sright toremain silent, devalueor demeanthatright.” 1d. at 1279. InMr. Mendoza'scase, the
judge'scommentsclearly devalued hisright toremainsilent by telling thejury that adefendant may chose
not totestify becausehe" can't articulate"” himself, hasan "inability to remember thefacts’, or becausehis
lawyer recommended that henot testify (TRT 285-6) and by telling thejury that "[t] hereisnothingwrong
with" wanting "to hear from him" (TRT 298).

InVarona, the prosecutor during voir diretold thejury that the defendant had aright toremain
silent, did not havetotestify if hedid not want to andthat the state could not compel himtotestify. Varona,
674 So. 2d at 824. In finding the comments improper, the district court reasoned:

Because of the common belief that theinnocent have nothing to hide, courtsvigilantly

protect theright to remainsilent against deval uation by innuendo or faint praise. Onvoir

dire, itisadefendant'sprerogative-- not the prosecutor's-- tofirst broach with potential

jurorsthesengtiveareaof not taking thewitnessstand. Thispreferenceisreflectedinthe

FloridaStandard Jury Instructionsin Criminal Cases. Both thepreliminary and general

ingtructionsindicatethat thechargeontheright toremainsilentisgiven not automaticaly,

but if the "defendant requests.” Fla. Std. Jury Instr. (Crim.) p.4, 19. [footnote omitted)]

Set against thislegal backdrop, the prosecutor'scommentswereimproper inthat
they tended to demean a constitutional right and called undue attention to appellant's

decision whether or not to testify. The prosecutor's words spilled far over the line of
propriety drawn by the cases quoted above.
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Varonaat 825. Thejudge'scomment in Mr. Mendoza's case are far more demeaning and devaluing in
naturethan thecommentsby the prosecutor inVarona. Moreover, thefact that the presidingjudgemade
these comments makes the comments far more harmful than had the comments been made by the
prosecutor. Thejury istaught that itistheduty of thecourt to explainthelaw tothejury. SeeFla. Std. Jury
Instr. 1.01 (Crim.). The egregious nature of the commentswas not overcomeby thetrial court's other
"proper" instructions regarding Mr. Mendoza's right to remain silent and the burden of proof.

The State misconstruesMr. Mendoza'sargument with respect to the prosecutor'scomment urging
thedefenseto"explaintoyou[thejury] how itisthat they haveany evidencewhatsoever that contradicts
what Humberto Cuellar told you and that you should believe Humberto Cuellar” (TRT 1319). Mr.
Mendozadoesnot claimthat thiserror aloneentitleshimtorelief. Instead, thisimpermissiblecomment by
the prosecutor contributed to thecumul ative effect onthefairnessof theproceedingsin conjunctionwith
the judge's improper comments.

Astothemeritsof the propriety of the prosecutor'scomment, the Stateincorrectly arguesthat the
comment "merely underscored that no evidence had been presented that contradicted Humberto's
testimony" and, per the State, wasafair comment upontheevidence (Amended Answer at 15). Contrary
tothe State'scontention, thiswasnot s mply acomment on theevidence, it wasacomment asking thejury
to shift theburden to produceevidenceto Mr. Mendoza-- "L et [ defense counsel] explaintoyou how it

isthat they haveany evidencewhatsoever that contradictswhat Humberto Cuellar told you andthat you

should believeHumberto Cudlar.” (TRT 1319)(emphasisadded). The"they" referred to by the prosecutor

isthedefense. Thejury naturally and reasonably would have interpreted the prosecutor's comment as



asking thejury to place the burden on the defense to produce evidence that "contradicts' Humberto's

testimony. See Jacksonv. State, 575 So. 2d 181, 188 (Fla. 1991); see also Hayesv. State, 660 So. 2d

257, 265 (Fla. 1995).

E. FAILURE TO RAISE PETITIONER'SDETRIMENTAL RELIANCE ON THE TRIAL
COURT'SMID-TRIAL REVERSAL OF ITSPRE-TRIAL RULINGONTHEISSUEOFTHE
VICTIM'SINVOLVEMENT IN"BOLITO".

The Statefirst assertsthat therewasno prejudi ce caused by thetria court'sprohibitingthedefense
from presenting evidence that the victim was involved in bolito because the issue isirrelevant since,
accordingtothe State, thefact that themen intended merely to collect abolito debt fromthevictimisnot
adefenseto the charge of robbery. Contrary to the State's argument, the common law claim-of-right
defensetothecrimesof robbery and theft hasnot been abrogatedin Florida. Becauseevidencethat Mr.
M endozaand the co-defendantswere seeking to coll ect adebt owed by the victim negatesthe specific
intent required to provethea leged underlying offenses of attempted robbery and burglary (by negatingthe
specificintent tocommit theft), the State'sargument shoul d beregjected. SeethisReply, Clam B, supra,
p.1; Reply Brief, Case No. SC01-735, pp.1-8).

The Statenext contendsthat thetrial court never ruled that the defense could not present evidence
that thevictimwasabolitero. The Stateoverlooksthefinedetail of thecourt'srulings. Theissueat hand
doesnot involvethetrial court'sruling that the defense could not present the specific evidence of the
victim'sprior arrest and withhold of adjudicationfor bolito. Asset forth fully inthe Petition, thepoint isthat,
whilethecourt soruled pre-trid, thecourt so ruled pre-trid that the defensecoul d present other evidence

that thevictimwasabolitero. Thecourt did not limititsruling only to evidencethat thevictimwasabolitero

at thetimeof hisdeath. Subsequently, midtrial, thecourt re-visited theissueand, at that time, limitedits
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rulingtoalowingonly evidenceshowing that, at thetimeof hisdeath, thevictimwasinvolvedinbalito. This

mid-trial changeinitsruling prejudiced the defense becausethe defense promi sed thejury that evidence
would show that thevictim had beeninvolvedin bolito, yet, because of thetrial court'smid-trial changein
itsruling, thedefense could not do so. Themerefact that Humbertotestified that Mr. Mendozatold him
the victim was a bolitero does not render thetrial court's actions without prejudice. Defense counsel

proffered that he had severa witnesseswho knew that thevictim, prior tothetime of hisdeath, had been

involvedinbolito (TRT 758, 797, 801, 804-5). Because of thetria court'smidtria changeinitsruling, the
defense could not present this evidence.

G. FAILURE TO RAISE ON DIRECT APPEAL THAT FUNDAMENTAL ERROR
OCCURREDDUETOTHESTATE'SIMPROPERINTRODUCTIONOF AND ARGUMENT
ON NON-STATUTORY AGGRAVATING FACTORS.

The Statedoesnot respond to Mr. Mendoza sargument that the combination of theprosecutor’ s
argument quoted in the Petition amounted to a“ saf ety of the community/future dangerousness’ non-
statutory aggravating factor (Petitionat 34). Mr. Mendozaacknowledgesthat thisCourt ondirect apped
consideredtheprosecutor’ sargument during the penalty phasethat thejury should consider thepending
robbery chargesasabasi sto recommend that the court order Mr. Mendozasexecution. The Courtindeed

found that the prosecutor’ sargument wasimproper however, based ontherecord and argumentsbefore

it a the time, found the error harmless. See Mendoza v. State, 700 So. 2d 670, 675-8 (1997). Mr.

Mendozasubmits, however, that thisCourt should re-accessthisfinding of harmlesserror inlight of al the
additiona errors, preserved and unpreserved, including fundamenta error, raisedintheinstant Petition. See

Martinez v. State, 761 So, 2d 1074, 1082 (Fla. 2000).




. FAILURE TO RAISE THAT FUNDAMENTAL ERROR OCCURRED WHEN THE
PROSECUTOR'S ARGUMENTS AND THE TRIAL COURT'S STATEMENTS AT THE
GUILT/INNOCENCE AND PENALTY PHASES PRESENTED IMPERMISSIBLE
CONSIDERATIONSTO THE JURY, MISSTATED THE LAW AND FACTS, AND WERE
INFLAMMATORY AND IMPROPER.
Guilt-Innocence Phase

Asfor the prosecutor's unequivocal personal attack ontrial counsel in which the prosecutor
explicitly told thejury that counsel intentionally presented fal seevidence("[tria counsel] put that [witness]
in front of you to try to confuse and mislead you to (sic) based an opinion on something that is not
true.")(TRT 1302-3); ("[trial counsel] purposely put it onto mislead you becausethey knew theright
time.")(TRT 1318-9)(emph. added)), the State arguesthat thesecommentswerea'fair comment onthe
evidenceadduced at trial" (Amended Responseat 29). The Statearguesthat the prosecutor's personal
attack wasjustified because the State'switness, Gallagher, testified on rebuttal that hehad statedinhis
depositionthat theswabsweretaken prior to 9:00am. and, therefore, implied that Criminalist Rao'sreport
wasinerror (Amended Responseat 30). The State'sargument fail shecausethe merefact that therewas
adiscrepancy between two police department employeesasto the time the swabsweretaken does not

justify the prosecutor'spersonal attacksand accusationsof intentional misrepresentati on and deception.

In Brooksv. State, 762 So. 2d 879 (Fla. 2000), the prosecutor's personal attack on defense

counsel wasfar lessblatant and egregiousthan theattacksintheinstant case, yet, there, the Court held that
theremarks"transcended the bounds of |egitimate commentson the evidenceand implied that thejury
could not believedefense counsd or theargumentsasserted by them.” Seeid. at 904-5. The Court agreed

that theattack in Brooksconstituted animproper personal attack on counsal and counsel'scredibility. See

id. at 904. Under the authority of Brooks, aswell asthecasescited therein (seeDel Riov. State, 732 So.
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2d 1100 (Fla. 3d DCA 1999); Redishv. State, 525 So. 2d 928 (Fla. 1st DCA 1988); Fryer v. State, 693
S0.2d 1046 (Fla. 3d DCA 1997)), the prosecutor's attacksin theinstant case wereimproper andin no

manner justified. See dso Gore v. State, 719 So. 2d 1197 (Fla. 1998).

Moreover, evenif the prosecutor had alegitimatecomplaint astotria counsel'stactics(though she
did not), it wasstill improper for her to attack counsel infront of thejury. The proper method to handle
suchasituationwould havebeento addressthe matter outsidethe presenceof thejury, possibly requesting
some form of relief or sanctions from the court and to file a complaint with the Florida Bar.

Asfor the State's response to the prosecutor's misconduct in telling thejury during the guilty-
innocence phasethat thejury should consider thefact that thejury could later votetorecommendalife
sentenceand inshifting theburden of proof, aswell asthetria court'simproper instructionstothejury that
shifted theburden of proof and unconstitutionally infringed on Mr. Mendoza'sright toremainsilent, Mr.
Mendozarelies on his reply to these responses set forth in Claims C and D. See suprapp.2-7.
Penalty Phase

The State contendsthat the prosecutor'scommentswerejustified as™ an appropriate comment on
the evidencepresented at the penalty phase”" (Amended Responseat 39). The State'spositioninsimply
untenable under theauthority of Brooksinlight of thetota ity of the prosecutor'scomments, including her
commentsinwhich sherepeatedly referred totheoffered mitigationas"excuses' (TRT 1674, 1657, 1658)
and suggested that thejury should consider Dr. Toomer'stestimony that Mr M endozasuccumbedto crack
cocaine, marijuanaand alcohol in order to self-medicate hismental problems, not as mitigation, but as
"garbage" (TRT 1660). See Brooks at 903-4; see also Gore.
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Thecumulativeeffect of theentirety of theprosecutor'sand thetrial court'simproper conductin
boththeguilt-innocenceand penalty phasesrisestothelevel of fundamental error suchthat had appellate
counsel raisedthisissueondirect appedl , thisCourt would havegranted himanew trial . Atthevery least,
whenviewed in conjunction with thejury'sborderline seven tofivevoteto execute Mr. Mendoza, this
Court would have remanded this case for a new penalty phase. See Brooks at 905.

CONCLUSION

For thereasonsset forth above, Mr. Mendozarespectfully requeststhisCourt togrant himanew
direct appeal and, thereafter, remandfor anewtrial, or, inthealternative, anew sentencing proceeding.
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