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STATEMENT OF THE CASE AND FACTS

Appel l ant Stewart was convicted of first degree nurder and

second degree arson and sentenced to death in 1986.

appeal ,

outlined the facts of the case as foll ows:

Daniel Cark heard two gunshots on
Decenber 6, 1984, at about 12:15 a.m, “just
a split second or tw” apart. He got out of
bed, wal ked outside, |ooked down the road in
both directions, but saw nothing. At
approximately 1:00 that sane norning, Linda
Drayne spotted a body lying alongside the
road and reported it to the police.
| nvestigation revealed that the body was
that of Ruben Diaz, who had been shot twce
from a distance of a foot or less, once in
the front of the head, and once behind the
right ear. Sonetinme after mdnight, police
al so discovered Diaz’s car, which had been
set on fire in a mall parking |ot. Sever al
months | ater, St ewart was arrested in
connection with another crinme and while in
custody was charged with first-degree nurder
and second-degree arson for the instant
of f enses. During the guilt phase of the
trial, Randall Bilbrey, who shared a trailer
wth Stewart from Decenber 9 to Decenber 19
1984, testified that Stewart told him that
he and another nman were |ooking for soneone
to rob when t hey spotted a bi g,
expensi ve-|l ooking car outside a bar. They
went in and engaged the car’s owner, D az,
in conversation, convincing himto give them
a ride. Once in the car, Stewart, who sat
in the back seat, pulled a gun and ordered
Diaz to drive to a woded area where he
ordered Diaz to get out of the car, lie on
the ground, and place his hands on his head.
He took Diaz’s wallet, which contained fifty
dollars, and a small wvial of cocaine, and
then, at the urging of the second man, shot
Diaz twice in the head. Stewart and the
second man |ater burned the car to destroy

On direct

Stewart v. State, 558 So. 2d 416 (Fla. 1990), this Court



fingerprints.

The state’s second key witness was Terry
Smith, a friend with whom Stewart shared an
apart nment . Smth testified that Stewart
told him that a mn picked him up
hitchhiking and that he pulled a gun,
ordered the mn to drive to a certain
| ocation where Stewart ordered the man out
of the car, nmade him lie on the ground,
robbed him and shot himtw ce. Stewart was
convicted of both crines. He was sentenced
to fifteen years in prison for arson, and,
consistent wth the jury recomendation,
death for first-degree nurder

558 So. 2d at 418.

This Court affirmed Stewart’s convictions, but vacated his
death sentence and remanded for a new sentencing proceeding
before a jury, due to the trial judge's failure to provide a
jury instruction on inpaired capacity. Foll ow ng the remand,
anot her death sentence was inposed and was upheld by this Court

on direct appeal. Stewart v. State, 620 So. 2d 177 (Fla. 1993).

In that appeal, this Court held that it was error for the tria
court to fail to weigh the nental health evidence as
nonstatutory mtigation, noting that the two statutory nental
mtigating circunstances had not been established, but that the
error was harmless as it had no effect on the court’s decision
to sentence Stewart to death. 620 So. 2d at 180. The Court
also rejected Stewart’s claim that his death sentence was
di sproportionate. 1d., at 180, n. 2.

Duri ng subsequent postconviction proceedings, Stewart waived

2



any potential guilt-phase clains and the State agreed to provide
Stewart with a new sentencing proceeding (V3/447-453). The new
sentencing trial was held March 19 - 21, 2002 (V5 - V11). The
State presented the testinony of the homcide detective Carl
Luis; witness Randall Bilbrey; and nedical exam ner Dr. Charles
Diggs to describe the D az nurder (V8/519-535, 536-543, 590-
618) . The State also presented Mchelle Acosta and Janes
Harville, who had been shot by Stewart in other, unrelated
epi sodes shortly after the D az nurder (V8/545-556, 619-623).
Diaz’s niece, who was born after Diaz had been killed, read a
statenment from the famly, and the State admtted copies of
Stewart’s nultiple prior convictions into evidence (V9/660-671

672) .

The defense presented the testinony of Stewart’s stepsisters
Susan Mbore and Linda Arnold, and his aunt, Lillian Brown, who
described Stewart’s background and abusive childhood (V9/673-
713, 716-747; V10/892-910). Margi e Sawyer, Stewart’s girlfriend
at the tinme of the nurder, testified about Stewart’s drinking
habits, his relationship with his stepfather, his work history,
and his obsession with the deaths of his biological nother and
father (V9/772-791). According to Sawyer, Stewart had beaten
her quite a few tinmes when drinking, but was very good natured

when sober (V9/787, 789).



Stewart also presented testinmony from psychiatrist Dr.
M chael Maher and clinical psychologist Dr. Fay Sultan (V9/753-
771; V10/ 866-891). Dr. Maher first nmet Stewart in Mrch, 2001,
and had talked to him less than two hours altogether, but had
reviewed extensive records including docunents from other
doctors, famly statenents, and police reports (V9/761-62). Dr.
Maher concluded that on Decenber 6, 1984, Stewart had been
suffering from a severe psychiatric disorder, post-traumatic
stress disorder, due to his extrene chil dhood abuse. Maher al so
concluded that Stewart was intoxicated at the time of the nurder
and that these factors had an inpact on his ability to think and
make decisions, as well as his behavior (V9/753). Maher
characterized Stewart as being nentally ill and at a vul nerable
age, and opined that Stewart’s ability to conform his behavior
to the requirenents of |aw was substantially inpaired (V9/766-
67) . According to Maher, Stewart’s background conpelled himin

an “unt hi nking reactive way” to commt the D az nurder (V9/768).

Dr. Sultan also characterized Stewart as nentally ill
(v10/881). Sultan net Stewart in 1993 and conducted testing and
extensive record review before reaching her concl usi ons
(Vv10/ 867, 876). Stewart denonstrated a normal |1Q score, in the

90s, but had been severely depressed since adol escence (V10/877,



880) . Sultan testified that Stewart’'s famly history reflected
generations of serious nental problens, and that Stewart’s
t houghts, noods, clarity of thinking, and judgnent were all
deeply affected by his nental illness (V10/880-81). In addition
to his depression, she diagnosed Stewart as having a terrible
substance abuse problem which affected his ability to control
i npul ses and think clearly (V10/881). Sultan noted that Stewart
had grown up with trenendous |oss, abandonnent, and violence,
and that he had many synptons of post-traumatic stress disorder
(Vv10/ 881-82). Due to these factors, Sultan concluded that
Stewart commtted the Diaz nurder while under the influence of
extreme nmental and enotional disturbances, and that his ability
to conform his conduct to socially acceptable behavior was
“greatly inpaired” (V10/881-83). She felt the same concl usions
would apply to Stewart’s nental state during the subsequent
murder of Richard Harris, as described by Mchelle Acosta
(VvV10/883). On cross examnation, Sultan admtted that Stewart’s
actions in setting the car on fire in order to destroy evidence
were “self-protective acts,” but she mintained that, despite
Stewart’s wanting to cover up sonething he had done wong, he
was not thinking clearly and rationally due to his intoxication
(V10/ 889- 891).

In rebuttal to the nental mtigation evidence, the State



presented the testinmony of Dr. Sidney Merin, clinical and
neur opsychol ogi st (V10/921-952). Merin had examined Stewart in
Sept. 1986, and had reviewed other docunents and nmaterial
(V10/ 923, 926, 934). According to Merin, there are three
general categories of nental conditions: mental ill nesses,
which involve a cognitive thinking disorder wth bizarre and
unusual thought processes that break with reality; enotional
di sturbances, which involve terribly unconfortable feelings
associated with hysteria, depression, obsession, phobias, etc.;
and character or behavior disorders, which involve personalities
that do not know how to handle their behavior and have
difficulty followng the rules of society (V10/928-933).

After evaluating Stewart and review ng other material, Merin
concluded that Stewart was not psychotic or nentally ill, but
denonstrated characteristics associated with a behavior disorder
due to antisocial features in his personality (V10/934). Merin
noted that, although he did not observe Stewart to be depressed,
the information he reviewed from other sources indicated that
Stewart suffered from depression which was, according to Merin,
a nood disorder rather than a nental illness (V10/934, 943).
Merin agreed with Sultan that Stewart had average intelligence
and a history of substance abuse (V10/935, 940, 944). Merin

al so acknow edged that Stewart was under general distress due to



his background circunstances, but testified that Stewart had
l[ived with this level of distress nost of his life; it was not
extreme and did not present any unusual characteristics at the
time of the nurder, and it did not affect his thinking in terns
of nmoral or legal issues (V10/942-43). Merin did not believe
t hat Stewart’s ability to ~conform his conduct to the
requi renents of |aw was substantially inpaired (V10/944).

The jury returned a recommendation of death by a vote of
seven to five (V4/629). A Spencer hearing was conducted on My
31, 2002, and on August 6, 2001, Judge Fleischer sentenced
Stewart to death for the Diaz nurder (V4/766-777; V11/1071-1100,
1101-1136). In her sentencing order, the judge found three
aggravating circunstances: prior violent felony convictions (a
prior first degree nmurder, two prior attenpted nurders, a prior
aggravated assault, and two prior robbery convictions); under a
sentence of inprisonnent; and nurder committed for pecuniary
gain (V4/767-68). The court determned that the statutory
mental mtigation factors had been proven, and provided “sone”
weight to both factors even though the judge concluded that
Stewart’s disturbance was not extreme and his inpairnment was not
substantial (V4/769-771). The court grouped and wei ghed ot her
nonstatutory mtigation, including Stewart’s chil dhood abuse and

exposure to brutality (sonme weight), the lack of an acceptable



father figure in childhood (nodest weight; also weighed in
conjunction with other mtigation), his nother’s abandonnent
(little weight in addition to sone weight given to sane facts as
nonstatutory nental mtigation), alcohol abuse and intoxication
at the time of the crinme (nodest additional weight), |ow norma
intelligence (little weight), honeless (little weight), famly
history of nental illness and suicide attenpts (already wei ghed,
no additional weight), renorse (nodest weight), conpassion for
ot hers (nodest wei ght), spiritual devel opnent during
i ncarceration (nodest weight), totality of other sentences (130
years in prison) on unrelated charges (nodest weight), and good
prison record (little weight) (V4/772-777). The court concl uded
that the aggravating circunstances outweighed the mtigating
circunstances and inposed a sentence of death (V4/777). Thi s

appeal foll ows.



SUMVARY OF THE ARGUMENT

Stewart is not entitled to any relief in this appeal. Hi s
claimthat the trial court erred in denying the defense request
for a special jury instruction on nonstatutory mtigation has
been repeatedly rejected by this Court. Hi s allegations that
Florida’s death penalty is wunconstitutional facially and as
applied in his case have also been rejected, and no reasonable
basis to reconsider prior decisions denying these clainms has
been of fered.

Stewart’s allegation that the court below failed to allocate
sufficient weight to the mtigation evidence presented is
simlarly wthout nerit. As this Court has recognized, the
trial judge bears the responsibility for determning the
appropriate weight of mtigation, and no abuse of discretion in
the findings entered bel ow has been denonstr at ed.

A review of other cases in which the death penalty has been
inposed refutes Stewart’s <claim that his sentence is not
proportional . This was a heavily aggravated nurder which,
contrary to Stewart’s assertions, was not greatly mtigated. No
error has been shown wth regard to the inposition of the death

sentence in this case, and no relief is warranted.



ARGUMENT
| SSUE |
WHETHER THE TRI AL COURT ERRED | N DENYI NG THE
DEFENSE REQUEST FOR A  SPECI AL JURY
| NSTRUCTI ON ON NONSTATUTORY M Tl GATI ON.
Stewart’s first claim challenges the trial court’s ruling
refusing a defense request for a special jury instruction on the

nonstatutory mtigating evidence. The denial of a requested

instruction is reviewed for an abuse of discretion. Darling V.

State, 808 So. 2d 145, 163 (Fla. 2002).

The record reflects that, in this case, the jury was
thoroughly and accurately instructed on its penalty phase
responsibilities in accordance wth all relevant authority
(V11/1036-1048). Stewart asked the court for an additional
instruction, specifically enunerating the nultiple nonstatutory
mtigating circunstances sought by the defense (V4/620-21];
V9/ 821- 85) . He asserted this instruction was necessary because
it was the theory of his defense, but did not argue that it
woul d affect the weight of the nonstatutory mtigation in the
eyes of the jury. The denial of this request was proper.

This Court has repeatedly held that the standard jury
i nstruction on nonstat utory mtigating ci rcunst ances IS
sufficient, and there is no need to give a separate instruction

on each item of nonstatutory mtigation. Gore v. State, 706 So.

10



2d 1328, 1334 (Fla. 1997); San Martin v. State, 705 So. 2d 1337,

1349 (Fla. 1997); Janes v. State, 695 So. 2d 1229, 1236 (Fl a.

1997); Finney v. State, 660 So. 2d 674, 684 (Fla. 1995).
Stewart relies on Justice Anstead’ s concurring opinion in Downs
v. More, 801 So. 2d 906 (Fla. 2001), as authority for requiring
the instruction in this case, but neglects to nention that this
Court has directly rejected his claim in a nunber of other
cases. Not wi t hstanding Justice Anstead’ s concerns, the judge
below followed the Ilaw, and Stewart has not offered any
reasonabl e basis to find an abuse of discretion in this ruling.
Stewart’s speculation that the jury would inproperly enbark on
a counting process in the absence of his requested instruction
is unwarranted; his jury was accurately and adequately advised
on how to reach its recommendation, and juries are presuned to

foll ow such instructi ons.

In Boyde v. California, 494 U S. 370 (1990), the United
States Suprene Court considered a simlar issue on a case out of
Cal i fornia. The challenged jury instruction advised the jurors
to consider eleven factors in determning whether to inpose a
sentence of life or death. The | ast of these factors was “Any
ot her circunstance which extenuates the gravity of the crine
even though it is not a |legal excuse for the crine.” This was

the only factor that even renotely suggested that the jury could

11



consi der evidence about the defendant’s character or background
in mtigation of the offense. Boyde clained that the jury

instructions interfered with the jury's obligation to consider

all relevant mtigating evidence, since the factor could be
interpreted as limting the jury's consideration to evidence
related to the crinme rather than the perpetrator. The Suprenme

Court rejected Boyde’'s claim holding that there was no
reasonabl e likelihood that the jury applied the instruction in
a way that prevented the consideration of constitutionally
rel evant evidence. Boyde, 494 U. S. at 380.

Simlarly, the denial of the jury instruction in this case
did not preclude the jury from considering any relevant
evi dence. In light of the clear case |law denying this claim
Stewart has failed to denonstrate any error in the trial court’s
ruling on his request for a special instruction on nonstatutory

mtigation. He is not entitled to any relief on this issue.

12



| SSUE 1 |

WHETHER FLORI DA’ S DEATH PENALTY STATUTE 1S
FACI ALLY UNCONSTI TUTI ONAL.

Stewart next asserts that Florida s death penalty statute

IS unconstitutional. Gting Rng v. Arizona, 122 S.C. 2428

(2002), Apprendi v. New Jersey, 530 U S. 466 (2000), and Jones

v. United States, 526 U S 227 (1999), he clains that the

sentencing schene violated his constitutional rights to due
process and a jury trial. This Court’s review is de novo;
however, Stewart’s allegations do not present any basis for
relief. This Court has declined to invalidate Florida' s capital

sentencing |aw based on Ring. Bottoson v. State, 27 Fla. L.

Weekly S891 (Fla. COct. 24, 2002).

It nmust be noted initially that this issue has not been
preserved for appellate review, and therefore this claim should
be rejected as procedurally barred. Although, as Stewart notes,
a defendant may challenge the facial constitutionality of a
statute for the first tinme on appeal when the argunent presents
a claim of fundanental error, the current allegation of a R ng
and/ or Apprendi violation would not amount to fundanental error
even if this Court were to find that those decisions were not

fully satisfied on the facts of this case. I n Maddox v. State,

760 So. 2d 89, 95-96 (Fla. 2000), this Court noted several
different definitions for fundanmental error, including “error

that goes to the foundation of the case,” “error which reaches

13



dowmn into the validity of the trial itself,” and error “where
the interests of justice present a conpelling demand for its
application,” none of which is inplicated on the facts of this
case. In addition, this Court has repeatedly recognized that
not al | errors  of “constitutional magni t ude” constitute

fundanmental error. State v. T.G, 800 So. 2d 204, 212 (Fla.

2001); Maddox, 760 So. 2d at 100 (quoting Judge v. State, 596

So. 2d 73, 79 n. 3 (Fla. 2d DCA 1991)).

In Barnes v. State, 794 So. 2d 590 (Fla. 2001), this Court

found an alleged Apprendi! error had not been preserved for
appel | ate review. The United States Suprene Court has al so

held that an Apprendi claimis not plain error. United States

v. Cotton, 122 S. C. 1781 (2002) (holding an indictment’s
failure to include the quantity of drugs was an Apprendi error
but it did not seriously affect fairness, integrity, or public

reputation of judicial proceedings, and thus did not rise to

| evel of plain error). These cases confirm that any possible
constitutional violation wunder Apprendi is not “fundamental

error” warranting judicial review of an unpreserved claim

IRing is nmerely an extension of Apprendi. Clearly, the
application of Apprendi was |limted to (1) factual findings,
other than prior conviction, (2) which increase the statutory
maxi mum for a charged offense. Because the Arizona Suprene
Court interpreted its law as prescribing only a life sentence
upon conviction for first-degree nurder, R ng, 122 S. . at
2436; Ring v. State, 25 P.3d 1139, 1150 (Ariz. 2001), Rng fits
squarely wthin the Apprendi holding, and thus, the Ring
deci sion does not extend or expand the Sixth Anendnent right at

i ssue in Apprendi.

14



Even if Apprendi error could be deened fundanental in sone
contexts, the present case does not provide the facts for such
a conclusion here. Stewart fails to acknow edge that, due to
the existence of his “prior violent felony conviction”
aggravating factor, the judge was authorized to inpose the death
penalty even if additional jury findings nay be deened necessary

in the context of other cases. See Bottoson, 27 Fla. L. Wekly

at S898; S900 (J. Shaw, concurring; J. Pariente, concurring).
It is wundisputed that Stewart’s judge properly found the
existence of the prior conviction factor, and therefore no
additional jury findings were required with regard to Stewart’s

eligibility to receive the death penalty. Al nendarez-Torres v.

United States, 523 U S. 224 (1998) (prior conviction properly

used by judge alone to enhance defendant’s statutorily
aut hori zed puni shnent). Since the defect alleged to invalidate
the statute - lack of jury findings to enhance the sentence - is
not inplicated in this case due to the existence of the prior
conviction, Stewart has no standing to challenge any potentia
error in the application of the statute on other facts.

|f Stewart had no prior conviction, his sentence would still
be constitutionally valid. According to Stewart, Florida' s
capital statute is constitutionally flawed due to its failure to
require that a “death qualifying aggravating factor” be alleged

in the indictnment and expressly found by a jury. This argunent

15



is premsed on a fundamental m sunderstanding of Florida |aw.
In Rng, the United States Suprenme Court applied Apprendi to
invalidate Arizona s capital sentencing schene, which required
a judge, acting alone, to determne a capital defendant’s
eligibility for the death penalty. In Florida, unlike Arizona,
death eligibility is determined by the jury upon conviction for

first degree nurder. See Bottoson, 27 Fla. L. Wekly at S893;

S902 (J. Quince, concurring; J. Lews, concurring); Shere v.
Moore, 27 Fla. L. Wekly S752, S754 (Fla. Sept. 12, 2002)
(statutory maxi mum sentence for first degree nurder is death);

MIls v. More, 786 So. 2d 532, 538 (Fla.), cert. denied, 532

U S 1015 (2001) (sane). Ring is not applicable in Florida
because capital punishnment is not an “enhanced” sentence for
first degree nurder; accordingly, no further jury findings are
required.

Thus, Stewart’s argunent that an aggravating factor nust be
alleged in the indictnent and expressly found by a jury beyond
a reasonable doubt is wthout nerit, as the existence of an
aggravating factor s a determnation that ~concerns the
defendant’s selection for capital punishnment, rather than his
eligibility for the death penalty. Clearly, R ng does not
require jury findings for sentencing, only for eligibility. As
Justice Scalia stated, R ng “has nothing to do wth jury

sent enci ng.” Ring, 122 S. C. at 2445. Apprendi and Ring
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involve the jury’'s role in determning death eligibility, but do
not require that the actual selection of sentence be nade by a

jury. Quoting Proffitt v. Florida, 428 U S. 242, 252 (1976)

Ring acknow edged that “[i]t has never [been] suggested that
jury sentencing is constitutionally required.”? R ng, 122 S.C

at 2447, n.4. Rat her, Ring involves only the requirenent that
the jury find the defendant death eligible. That determ nation
must be made by the jury, while the actual sentencing decision

may constitutionally be nmade by the trial court. See Spazi ano

v. Florida, 468 U S. 447, 459 (1984) (finding Sixth Anmendnment

has no guarantee of right to jury trial on issue of sentence).

In addition, even if an aggravating factor is construed to
determne eligibility rather than selection, the suggestion that
it must be charged in the indictnent has no basis in law. This

claim has been repeatedly rejected. See Hldwin v. State, 531

So. 2d 124, 128 (Fla. 1988) (rejecting claim that Florida |aw
makes aggravating factors into elenents of the offense so as to
make the defendant death-eligible), aff’d., 490 U S. 638 (1989);

Li ght bourne v. State, 438 So. 2d 380 (Fla. 1983) (aggravating

circunstances do not need to be charged in indictnent). I n

addition, United States Suprene Court precedent does not support

2See Harris v. Alabama, 513 U S. 504, 515 (1995) (holding that
“[t]he Constitution permts the trial judge, acting alone, to
i npose a capital sentence. It is thus not offended when a State
further requires the sentencing judge to consider a jury's
recommendation and trusts the judge to give it the proper
wei ght .)
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Stewart’s position. Hurtado v. California, 110 U S. 516 (1984)

(holding there is no requirenent for an indictnent in state
capital cases). Apprendi did not address the indictnent issue.
Apprendi, 530 U S. at 477, n.3. Rng simlarly did not address
the issue, and although Rng, in part, overruled Walton v.

Arizona, 497 U S. 639 (1990), this claim was rejected by this

Court prior to Walton being decided and does not, in any way,
rely on Walton for support. Therefore, R ng does not conpel

further consideration of this issue.

Thus, Stewart’s death sentence satisfies the Sixth Amendnent
as construed in Ring. Hs prior violent felony convictions
permtted the judge to inpose a capital sentence, even w thout
jury involvenent. In addition, by returning a recomrendation
for death, his jury necessarily found beyond a reasonabl e doubt
that at |east one statutory aggravating factor existed. Ri ng
merely requires a jury, rather than a judge acting alone, nake
the determnation of certain factors and that those factors be
establ i shed beyond a reasonabl e doubt. These requirenents have
been nmet in this case. Stewart had a penalty phase jury which
heard evidence related to aggravation and mtigation. The jury
was instructed that the aggravators had to be proven beyond a
reasonabl e doubt. Following the instructions, Stewart’'s jury
recommended a death sentence. Clearly, aggravation was proven

beyond a reasonable doubt. See Hldwin v. Florida, 490 U S. 638
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(1989) (holding that where jury nmade a sentencing recommendation
of death it necessarily engaged in the factfinding required for
inposition of a higher sentence, that is, the determ nation that
at | east one aggravating factor had been proved). Because the
finding of an aggravating factor <clearly authorized the
inposition of a death sentence, the requirenent that a jury
determne the conviction to have been a capital offense is
ful filled.

Stewart’s speculation that the jury may have disagreed as
to whi ch aggravating factors exi st ed, or “conpletely
di sregarded” the instructions to consider aggravating factors,
IS unwarranted. Jurors are presuned to follow the court’s
instructions, and jurors are not required to agree on different

theories of Iliability. See Schad v. Arizona, 501 US 624

(1991) (jury need not agree on alternative theories of
prosecution). That seven jurors conclude at |east one
aggravator exists is nore than is constitutionally required.

In conclusion, aggravating factors in Florida are not
elements of the offense, but are constitutionally nmandated
capital sentencing guidelines. Florida’s capital sentencing
schenme affords the sentencer the guidelines to follow in
determ ning the various sentencing selection factors related to
the offense and the offender by providing accepted statutory

aggravating factors and mtigating circunstances to be
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consi der ed. G ven that a defendant faces the statutory maxi mum
sentence of death upon conviction of first degree nurder, the
enpl oynent of further proceedings to examne the assorted
“sentencing selection factors,” does not violate due process.

The plain |anguage of Apprendi and Ring establishes that those
cases cone into play when a defendant is exposed to a penalty
exceeding the maximum allowable wunder the jury's verdict.
Because Stewart was death eligible upon conviction, R ng does
not invalidate his death sentence or render Florida s sentencing

schenme unconstituti onal .
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I SSUE 111
WHETHER THE TRIAL COURT ERRED | N DENYI NG
STEWART'S MOTION TO DISMSS, WH CH ALLEGED
THAT FLORIDA'S DEATH PENALTY STATUTE IS
UNCONSTI TUTIONAL BECAUSE |IT PERM TS A JURY
RECOMVENDATI ON BY A BARE MAJORI TY.

Stewart’s next claim asserts that the trial court erred in
denying his notion to dismss, which alleged that Florida s
capital sentencing schene is unconstitutional because it permts
ajury to return a recomendation for death by a “bare majority”
vot e. This Court’s review is de novo. This Court has
repeatedly rejected this claim and Stewart has not provided any
reasonable basis for reconsideration of the issue. See

Bot t oson, 27 Fl a. L. Wekly at S893; S902 (J. Qui nce,

concurring; J. Lews, concurring); Card v. State, 803 So. 2d

613, 629, n.13 (Fla. 2001), cert. denied, 122 S. C. 2673

(2002); Sexton v. State, 775 So. 2d 923, 937 (Fla. 2000);

Thonpson v. State, 648 So. 2d 692, 698 (Fla. 1994); Brown V.

State, 565 So. 2d 304, 308 (Fla.), cert. denied, 498 U S. 992

(1990).

The United States Suprenme Court’s decision in Rng V.
Arizona, 122 S. CO. 2428 (2002), does not address this issue
and therefore does not conpel further consideration of this
claim See 122 S. Ct. at 2436, n.4. Federal |aw does not
reject Florida’s scheme or require that <capital juries be

unani nous. Proffitt v. Florida, 428 U S. 242 (1976); Johnson v.
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Loui siana, 406 U S. 356 (1972) (jury unanimty not required for

twel ve-person jury); Apodaca v. Oegon, 406 U S. 404 (1972)

(same); Wlliams v. Florida, 399 US. 78, 86 (1970)

(Constitution does not require States to provide a jury of
twel ve persons). There is no basis to recede from prior,
established | aw on this point.

Finally, Stewart’s assertion that a jury recomendation
returned by a bare mpjority “is not sufficiently reliable”
(Appellant’s Initial Brief, p. 55), is disingenuous. St ewart
does not explain why the reliability of a recomendation
returned in accordance with the law nust be questioned; to the
contrary, such a recommendation reflects the jury followed the
instructions provided by the trial court. Stewart’s specul ation
that one juror may have concluded that no aggravating factor
existed is refuted by the fact that his prior convictions were
only obtained after unaninous juries convicted him of the prior
of f enses, conclusively establishing this factor beyond a
reasonabl e doubt. Florida’s capital sentencing schene is

constitutional, and no relief is warranted on this issue.
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| SSUE |V

WHETHER THE TRI AL COURT FAILED TO PROPERLY
VEI GH THE M TI GATI NG EVI DENCE

Stewart next clainms that his death sentence nust be reversed
because the trial court allegedly failed to provide appropriate
weight to the mtigation evidence presented below. Al t hough
Stewart focuses on the weight allocated by the court below to
the statutory nental mtigation, his argument challenges the
trial court’s findings with regard to all of the mtigation
pr esent ed.

Trial court findings on mtigation are reviewed for an abuse

of discretion. Bell v. State, 27 Fla. L. Wekly S937 (Fla. Nov.

7, 2002). A review of all of the evidence presented bel ow and
the sentencing order establishes only that Stewart disagrees
with the factual conclusions reached by his trial judge, and no
abuse of discretion occurred bel ow Therefore, this claimis
w thout nerit.

In sentencing Stewart to die for the nurder of Ruben D az,
the trial judge conplied with all applicable Iaw, including the

dictates of this Court’s decision in Canpbell v. State, 571 So.

2d 415 (Fla. 1990). She expressly evaluated the aggravating
factors and mtigating circunstances, and insured adequate
appel l ate review of her findings by discussing the factual basis
for each of the aggravating and mtigating factors. Canpbel |

clearly recognizes that the factual question as to whether a
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mtigating factor was reasonably established by the evidence is
a question for the trial judge, and that the judge has the
responsibility to assess the appropriate weight of any
mtigation found. No abuse of discretion has been denonstrated
with regard to the trial judge’'s factual findings or |egal
conclusions on any factors in the instant case.

Stewart primarily takes issue wth the trial court’s
all ocation of “sonme” weight to the statutory nental mtigating
factors. The court below reduced the weight of this mtigation
based on her determnation that the “extrene” and “substantial”
qualifiers for the statutory mtigation had not been proven
(V4 769-772). Stewart would require the court below to give
further weight to these factors, based on the testinony of his
experts at the sentencing proceeding. However, this Court has
repeatedly recognized that a trial judge may reject expert
testinmony, particularly when it is refuted by other evidence

pr esent ed. Knight v. State, 746 So. 2d 423, 436 (Fla. 1998)

(noting even uncontroverted expert testinony can be rejected,
especially when it is difficult to reconcile wth other

evi dence) ; Wlls v. State, 641 So. 2d 381, 388 (Fla. 1994);

Foster v. State, 679 So. 2d 747, 755 (Fla. 1996), cert. denied,

520 U. S. 1122 (1997). In this case, Stewart’s experts were
directly controverted by Merin s testinony, which established

that Stewart’s disturbance was not extrenme and his inpairnment
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was not substantial. The resultant credibility decision was for

the trial judge. Wal ker v. State, 707 So. 2d 300, 318 (Fla

1997).

Stewart’s argunment on the trial court’s findings on these
factors offers mnor conplaints about the trial court’s witten
findings with Ilittle discussion of the testinony actually
presented by the experts bel ow The trial court reviewed the
testinmony extensively in her order addressing the presence of
the statutory nmental mtigators:

1. Extrene nental disturbance at the tine
of the shooting.

Approxi mately one week prior to his
court appearance on March 20, 2001, Dr.
M chael Maher , a forensic psychiatrist,
spent about one and one  half hour s
interview ng the Defendant. On March 19,
2001, Dr. Maher saw the Defendant for about
twenty m nutes. The doctor testified that
he had revi ewed reports from other
physi ci ans, psychologists, famly nenbers,
police reports, legal docunents related to
prior proceedings, and prior testinony.

Dr. Mher concluded that the Defendant
was suffering from a “very severe
psychi atric di sorder, specifically Post
Traumatic Stress Disorder (PTSD) related to
extrene childhood trauma and abuse, and he
was also intoxicated at the tinme and that
those factors had a mjor inpact on his
ability to think and make decisions on his

behavi or.”

Dr. Ell en Sul t an, a clinica
psychol ogi st, also testified on behalf of
t he Def endant . I n 1995 she spent
approximately twenty hours over five visits
with the Defendant. She adm nistered the
M nnesota Multi-phasic Personality Inventory
and an | Q test. She also reviewed school
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and jail records, records of the Defendant’s
suicide attenpts, and the testinony of
famly nmenbers. Dr. Sultan also spoke wth
famly nmenbers and a friend of t he
Def endant .

Dr. Sultan agreed wth Dr. Mbher’'s
conclusion that the Defendant was under the
i nfluence of extreme nental disturbance due
to Post Traumatic Stress Disorder as a
result of a “highly traumatized” chil dhood.
He suffered 1loss, violence, abandonnent,
abuse, all synptons of PTSD. The Def endant
was depressed, had suffered five prior
suicide attenpts, and had a “terrible,
terrible subst ance abuse problem”
According to Dr. Sultan, the Defendant’s
heavy drinking reduced his ability to
control his inpulses or to think clearly.

Randal |l Bilbrey testified that Kenneth
Stewart told him that at the tinme of the
hom ci de “he was drunk or had been drunk for
along tinme.”

On rebuttal the State called Dr. Sidney
Merin, a clinical psychol ogist. Dr. Merin
stated that he had reviewed naterials
related to the crine, including wtness and
police reports, and reports from famly
menbers. He also interviewed the Defendant
for about an hour in Septenber, 1986, on the
date of his conviction. Dr. Merin disagreed
wth Drs. Maher and Sultan as to the
Defendant’s nmental state at the tine he
murdered M. Diaz.

Dr. Merin concluded that the Defendant
was not psychotic, that he had “no breaks

wth reality.” Nor was the Defendant
mentally ill or suffering from an enotiona
di st ur bance. Rather, Dr. Merin testified
that the Defendant had a character or
behavi or di sorder, and t hat he had

antisocial features in his personality.

Dr. Merin found the Defendant under sone
“gener al di stress” which he had Dbeen
experiencing nost of his life. H s
enotional distress probably “pronpted himto
start drinking and using drugs early in his
life.” Thus, Dr. Merin confirmed a history
of al cohol dependency and possi bl e
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pol ysubst ance abuse. Dr. Merin stated that
“there was always a |level of enotional

distress as well, but again he lived wth
it” [and] “it did not affect his thinking in
terms of noral or legal issues.” According

to Dr. Merin, the Defendant was coherent,
relevant, and his thinking was goal directed
during his interview

On Cross-exam nati on, Dr . Merin
indicated that the Defendant had probably
suffered “very significant enot i onal
distress in his early life.” But Dr. Merin

mai ntained that although the Defendant’s
“behavior was the end product of enotional
distress, at the tinme of the victims death
t he Def endant’ s behavi or was quite
different.”

Dr. Merin's opi ni on has remai ned
unchanged since he testified in 1986, that
is, that the Defendant was not under extrene
mental distress when he nmurdered Ruben Diaz.

The Court is persuaded that Dr. Merin’s

diagnosis is correct. Dr. Merin had the
benefit of eval uati ng t he Def endant
relatively close in time to the nurder of
Ruben D az. Mor e i nportantly, t he

Def endant’s behavior during the tine at
issue reflects that of a person wth a
character di sorder, a person wth an
anti soci al personality. Al t hough t he
Def endant nmay have been under the influence
of drugs and al cohol, the undisputed facts
reveal a man who acted deliberately, out of
anger, and with brutality. He had a goal -
to neet his own needs. The needs of the
stranger who crossed his path were of no
concern to him

The Court is therefore not reasonably
convinced that the Defendant was under the
influence of extreme nental or enotional
di sturbance at the tinme of the nurder. The
Court, however, is reasonably convinced that
the Defendant’s nental health was inpaired
and that his nental problens were further
exacerbated by the use of alcohol and drugs.

The Court has therefore given sone
weight to this factor.
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2. Unable to conform his conduct to the
requirenents of law at the tine of shooting.

Dr. Maher testified that the Defendant’s
capacity to conform his behavior to the
requirenents of law was “very substantially

i npaired.” The Defendant was brought up in
a famly of “intense and cruel violence that
existed all of the tinme, not sinply on
occasion.” The Defendant began drinking

al cohol at about the age of twelve, ran away
from home at about thirteen and began
getting into trouble with the |law as a young

t eenager. At seventeen, the Defendant was
sent to prison where he |earned nore about
violent culture. It is “because of these

aspects of his background that he was
conpelled in an unthinking and reactive way
to commt these offenses.”

Dr. Sul t an testified t hat t he
Def endant’s ability to behave in a socially
accepted way was “greatly inpaired.” He was
“not able to think situations through in a
| ogi cal way, not abl e to control
i nappropriate inpulses, dangerous, violent
i mpul ses.” According to Dr. Sultan, the
Def endant supposedly deteriorated

significantly between the murders of Ruben
Diaz and Mark Harris.

When challenged on cross-exam nation,
Dr. Sultan testified that her opinion was
based primarily on her observations and
testing of the Defendant, the reports of M.

Sawyer, M. Bi | brey, t he Def endant’ s
sisters, Ms. Moore and Ms. Arnold, and in a
very small nmeasure on M. Stewart’s own
reporting. It is clear fromthe record that

neither sister knew anything significant
about the Defendant after he was twelve or

thirteen years old. They lived with him
when he was about four until he was about
twelve or thirteen. Except for one very
brief visit, neither sister had any further
contact with the Defendant until after he
was arrested for this nurder. The sisters,
t herefore, had no information about the
Defendant at the time of the nurder. In

fact, they knew nothing about his enotiona
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state or his abilities from the age of
twelve or thirteen until the date of his
arrest. Ms. Sawyer was drinking heavily at
the time of the nurder and was Dbarely
functioning herself. M. Bilbrey added
little, ot her than that he knew the
Def endant was using nmarijuana and the
Def endant had told him that he was “just
drunk or had been drunk for along tine.”

Dr. Merin testified that the Defendant’s
capacity to conform his behavior to the
requirenents of law was not substantially
I npai r ed. Rather, Dr. Merin stated that the
Def endant had a character disorder and
exhibited an “antisocial personality.” As
stated above, the Court 1is convinced that
Dr. Merin is right.

The Court has no doubt that the
Def endant endur ed abuse during hi s
chi | dhood, began drinking and using illegal
drugs at an early age, and certainly had
m xed enotions about his famly nenbers,
both his natural famly and those who pl ayed
sone famlial role in his life. This Court,
however, does not accept Dr. Maher’ s
concl usi on t hat t he Def endant was
“conpelled” to act as he did. Nor is the
Court persuaded by Dr. Sultan’s testinony.
Based on the totality of her testinony,
particularly her answer s on Cross-
exam nation, the Court doubts the validity
of Dr. Sultan’s evaluation of the Defendant
and frankly has disregarded nost of her
concl usi ons.

Dr. Merin’s conclusions are much nore
credible in light of the Defendant’s
behavior around the tinme of the hom cide.
In fact, much of the information about his
behavior conmes from the Defendant hinself.
The Defendant renenbered at |east sone of
what he had done with and to Ruben Diaz. He
told M. Bilbrey and M. Sawyer about it.
According to M. Bilbrey, the Defendant
described the victimin nore detail than M.
Bil brey could recall when he testified
before this Court.

W know from what the Defendant said
that he decided to rob soneone because he
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needed noney. He decided to search out the
owner of the car that he admred, the car

that he decided he wanted. He did not
sinply steal the car. He decided to have
the victim leave the bar with him He

decided to take the victimto a renote site.
He chose a place so isolated that he would
not be discovered. He and his acconplice
forced the victim to lie face down while
they took the victims noney and drugs. The
Def endant shot the victim once at close
range and then he noved to shoot the victim
from another angle. Al t hough the Defense
wants the Court to accept as fact that it
was t he Def endant’ s acconplice who
encouraged the nurder, the only evidence of
t hat S t he Def endant’ s sel f-serving
statenent to M. Bilbrey. Wiy did the
Def endant shoot the victim a second tine
when he had already shot M. D az at close
range? “1 don’t know' was the Defendant’s
answer .

The fact is that the Defendant had to
get a gun and decided to carry that gun. He
had to nmake certain there were bullets in
the gun. The Defendant had to decide to use

the gun. W do not know how nmuch tine
el apsed between the two shots that killed
M. Diaz. W do know, however, that the
Def endant changed positions because of the
different trajectories of the bullets. We
do know that each shot was fatal. W do

know that Kenneth Stewart decided to and did
make sure that he | eft Ruben Di az dead.

And what did the Defendant do after
taking the victims noney? He decided to
use that noney to get gasoline and other
items he wanted. He then drove around for a
period of time and finally set the victinms
car on fire in order to avoid being
appr ehended.

The credi ble evidence suggests that the
conbination of drugs, alcohol, and abuse
whi ch the Defendant experienced throughout
his relatively young Ilife certainly did
impact him The Court has no doubt,
however, that although the Defendant may
have been under the influence of alcohol and
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drugs when he mnurdered Ruben D az, he had

the capacity and the wll to nmake the

choices that put him in the position in

whi ch he now finds hinself.

The Court, therefore, is not reasonably

convinced that the Defendant’s capacity to

conform his conduct to the requirenments of

| aw was substantially inpaired. The Court,

however, is convinced that the Defendant’s

capacity was inpaired due to the conbination

of factors presented to this Court regarding

hi s background. The Court has therefore

gi ven sone weight to this factor.
(V4/ 769-772) . The trial court’s findings are consistent with
the testinony presented below, and supported by conpetent,
substanti al evidence.

Stewart primarily disputes the trial court’s credibility
determ nation that resulted in her limting the value of the
mental mtigation to “sone” weight, based on the testinony of
the State’'s expert, Dr. Mrin, in rebuttal. According to
Stewart, the trial judge abused her discretion in relying on
Merin’s testinony for a nunber of reasons. He offers the
foll ow ng observations: Merin had initially been retained by
the defense in this case and had testified previously as a
defense witness;® Merin had only briefly evaluated Stewart in
1986 and had insufficient information upon which to base his

conclusions; the court’s reliance on Merin having seen Stewart

SStewart’s reliance on Sanders v. State, 707 So. 2d 664 (Fla.
1998), to suggest sone inpropriety with Dr. Merin s testinony
below, is msplaced; that decision clearly recognized that the
defense privilege was wai ved once Merin was placed on the stand
as a witness. 707 So. 2d at 6609.
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closer in tinme to the nurder was m spl aced because Merin did not
see Stewart wuntil nearly two years after the crine;, Merin's
testinmony did not negate the possibility that Stewart had other
mental disabilities beyond the antisocial personality disorder
di agnosed by Merin; Merin “could not very well change his
opinion” since he had previously testified for the defense;
Merin' s testinony was not “totally opposed” to that of the other
doctors; Merin previously testified that Stewart was the end
product of years of extrene enotional distress; Merin s theory
is refuted by evidence that, earlier on the day of the hom cide,
Stewart drank a bottle of whiskey at his nother’s grave; the
judge’s rejection of Dr. Sultan’s testinony was not supported by
Sultan’s cross-exam nation; the judge inproperly discounted the
testinony of the other lay wtnesses; Drs. Sultan and Maher
reached different opinions than Merin; and Merin’s opinion is
unreasonable and contradictory. Stewart also attacks the
judge’s findings that Stewart acted deliberately and wthout
concern for his victimas unsupported by the evidence.

Stewart’s petty criticisms of the trial court’s order
deserve little conment. Several of his assertions are refuted
by the testinony, and notably, Stewart does not challenge the
trial court’s recitation of the facts and evidence presented
bel ow. He does not dispute the trial court’s findings on the

substance of Merin's testinony, he only attacks the reasons
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recited by the trial court for believing Merin's testinony over
the other experts. Credibility determnations are vested wth
the trier of fact for a nunber of obvious reasons, including
the opportunity to observe the wtness’ courtroom deneanor,
| evel of confidence, and qualifications. As long as the factual
findings are supported by the wevidence, a trial court’s
determ nation to believe one expert over another is beyond the
purvi ew of an appellate court.

The court’s order outlines relevant considerations which
properly inpact a reasoned credibility decision. The judge
properly considered the facts of this case, including Stewart’s
selection of the victim schemng to rob the victim taking the
victim to a renote |ocation and shooting him twice, from two
different positions, and setting the victimis car on fire to
conceal evidence. These facts refuted the defense experts’
testinmony that Stewart’s actions were not deliberate. \Were, as
here, opinion testinony relies on facts which are not supported
by the evidence, its weight is properly dimnished. VWl ls, 641

So. 2d at 388; Gudinas v. State, 693 So. 2d 953, 967 (Fla.)

(affirmng rejection of expert testinony on statutory nental
mtigators where expert’s opinion was heavily based on

unsupported facts), cert. denied, 522 U S. 936 (1997). On the

facts of this case, no abuse of discretion has been shown wth

regard to the trial court’s treatnent of the nental mtigation
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evi dence.

Stewart’s challenge to the trial court’s weighing of the
nonstatutory mtigation is simlarly without nerit. This Court
has repeatedly recognized the relative weight to be assigned any
aggravating or mtigating circunstance is wthin the broad

di scretion of the trial judge. Blanco v. State, 706 So. 2d 7,

10 (Fla. 1997), cert. denied, 525 U S 837 (1998); Cole v.

State, 701 So. 2d 845, 852 (Fla. 1997), cert. denied, 523 U S

1051 (1998): Bell v. State, 699 So. 2d 674, 678 (Fla. 1997),

cert. denied, 522 U S. 1123 (1998); Canpbell, 571 So. 2d at 420.

Not ably, the <court below did not reject a single fact in
mtigation offered by the defense, although several of the
factors identified wer e duplicitous and of mar gi na
significance. In addition, Stewart’s conplaint that the judge
i nproperly discounted sone mtigation because it had previously
been weighed in her consideration of the statutory nental
mtigation is unwarranted; his theory would require the court to
wei gh the sane evidence tw ce. Clearly, once a fact has been
wei ghed as part of one mtigating factor, it need not be
artificially enhanced by weighing it again as a separate
nonstatutory mtigating circunstance.

As a general rule, a trial court’s treatnent of mtigation
after a proper inquiry and conprehensive analysis of the

evidence wll not be disturbed on appeal. Knight, 746 So. 2d at
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436. The trial court’s single-spaced, eleven page order in this
case extensively discusses all of the judge’'s findings wth
regard to each mtigating factor proposed by the defense
(VA4 769-777) . A fair review of that order, and the testinony
supporting it, clearly refutes Stewart’'s claim that the court
below did not properly consider the mtigating evidence he
present ed.

Finally, even if this Court reaches a different conclusion
with regard to the trial court’s findings as to any of this
mtigation, there is no reason to remand this cause for
resentencing since it is clear that any further consideration
would not result in the inposition of a |ife sentence. Despite
limting the weight of sone of the statutory mtigation proposed
by Stewart (which could reasonably have been rejected), the
trial court did weigh the nental health testinony as statutory
mtigation and found an additional 23 nonstatutory factors in
mtigation (V4/769-777). Any error relating to the sentencing
court’s failure to articulate additional wei ght to the
mtigation found is clearly harmess since the mtigation in
this case cannot offset the strong aggravating factors found.

Thomas v. State, 693 So. 2d 951, 953 (Fla. 1997); Lawence V.

State, 691 So. 2d 1068, 1076 (Fla.), cert. denied, 522 U S. 880

(1997); Barwick v. State, 660 So. 2d 685, 696 (Fla. 1995);

Arnstrong v. State, 642 So. 2d 730 (Fla. 1994), cert. denied,
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514 U. S. 1085 (1995); Wckham v. State, 593 So. 2d 191, 194

(Fla. 1991), cert. denied, 505 U S. 1209 (1992); Cook v. State,

581 So. 2d 141, 144 (Fla.) (“we are convinced beyond a
reasonabl e doubt that the judge still would have inposed the
sentence of death even if the sentencing order had contained
findi ngs t hat each of t hese nonst at utory mtigating

circunstances had been proven”), cert. denied, 502 U S. 890

(1991). Therefore, this Court should affirm the sentence

i nposed.
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| SSUE V

WHETHER STEWART' S DEATH SENTENCE MJST BE
REVERSED AS DI SPROPORTI ONATE

Stewart’s last issue disputes the proportionality of his
death sentence. O course, a proportionality determ nation does
not turn on the existence and nunber of aggravating and
mtigating factors, but this Court nust weigh the nature and
quality of the factors as conpared with other death cases.

Kraner v. State, 619 So. 2d 274, 277 (Fla. 1993). The purpose

of a proportionality review is to conpare the case to simlar

def endants, facts and sentences. Tillman v. State, 591 So. 2d

167, 169 (Fla. 1991). \Wen factually simlar cases are conpared
to the instant case, the proportionality of Stewart’s sentence
is evident.

The court below found three aggravating circunstances: (1)
prior violent felony conviction, (2) under sentence of
i nprisonnment, and (3) commtted for pecuniary gain. These
factors were clearly established and are not challenged in this
appeal . No statutory mtigating circunstances were found.
Al though the court below allocated sone weight to the nental
statutory mtigating factors, the sentencing order clearly
reflects that the court found that Stewart’s nental problens,
whil e exacerbated by alcohol, were not extrene, and that the
inmpairment of his ability to conform his conduct to |aw was not

substantial (V4/769-772). The jury recommended death by a vote
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of 7 to 5 (V13/357-58, V50/4691-92).

Stewart asserts that his sentence is disproportionate due
to the trial court’s finding of the statutory nental mtigating
factors. However, the court discounted the weight of this
mtigation because the qualifiers “extreme” and “substantial”
were not shown (V4/769-772). Thus, his extensive reliance on
cases finding a death sentence to be disproportionate based on
the presence of statutory nental mtigation is m splaced.

A review of factually simlar cases supports the inposition
of the death sentences herein. An obviously simlar case is
Stewart’s other capital sentence, for victim Mark Harris, which
mrrors the mtigation found below and applies only two

aggravating factors. Stewart v. State, 588 So. 2d 972, 973

(Fla. 1991). In addition, the relevant circunstances are the
same as when this Court previously denied a proportionality
challenge in Stewart’s prior appeal for the instant nurder.
Stewart, 620 So. 2d at 180 n. 2.

Many ot her cases al so denonstrate the proportionality of the

death sentence inposed in this case. See Knight, 746 So. 2d at

437 (double nurder during robbery, despite extensive but

rejected nmental health evidence); Hldwn v. State, 727 So. 2d

193 (Fla. 1998) (presenting simlar aggravators and mtigation);

Rolling v. State, 695 So. 2d 278 (Fla.) (affirmng nultiple

murders despite significant statutory and nonstatutory nental
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mtigation and abusive childhood), cert. denied, 522 U S 984

(1997); Henyard v. State, 689 So. 2d 239 (Fla. 1996) (affirmng

two death sentences despite both statutory nental mtigators,
low intelligence, inpoverished wupbringing, and dysfunctional

famly), cert. denied, 522 U S. 846 (1997); Ferrell v. State,

680 So. 2d 390, 391 (Fla. 1996) (prior violent felony was only
aggravating factor; defendant was inpaired, disturbed, and under

the influence of alcohol); Duncan v. State, 619 So. 2d 279 (Fla.

1993) (distinguishing other cases where defendants had not

previ ously been convicted of nurder); Brown v. State, 565 So. 2d

304 (Fla.) (death sentence for mnurder commtted during the
course of burglary was proportionate where there were two

aggravating factors balanced against the nental mtigators),

cert. denied, 498 U. S. 992 (1990).
The cases cited by Stewart do not conpel a contrary result.

H s argunent relies principally upon Cochran v. State, 547 So

2d 928 (Fla. 1989), Fitzpatrick v. State, 527 So. 2d 809 (Fla.

1988), Larkins v. State, 739 So. 2d 990 (Fla. 1999), and Cooper

v. State, 739 So. 2d 82 (Fla. 1999). These cases are easily

di sti ngui shabl e. Cochran involved a jury override, presenting
different considerations than a proportionality analysis. See
Burns v. State, 699 So. 2d 646, 649, n. 5 (Fla. 1997). I n

Fitzpatrick, the experts unaninously agreed that both statutory

mental mtigating factors existed, and testinony established
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t hat Fitzpatrick was del usional and psychoti c. Lar ki ns
presented a defendant with organic brain damage and a prior
conviction obtained twenty vyears before the capital nurder.
Finally, in Cooper, the teenage defendant was diagnosed wth
brain damage and in the borderline retarded category, wth no
prior crimnal record. The nmental mtigation presented in the
i nstant case was not conparable to that at issue in Cooper.

The evidence presented in the instant case established that
the Diaz killing was the senseless beginning to an extrenely
violent series of crines. Bal anced against this heinous crine
was a laundry |list of character traits and aspects of the crine
which Stewart urged as mtigating evidence. This evidence was
thoroughly considered and properly afforded mninmal weight.
Based on the foregoing, this Court nust find that Stewart’s
sentence is proportional, and reject Stewart’s plea for a life

sent ence.
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CONCLUSI ON

Based on the foregoing argunments and authorities, the
appel l ant’ s sentence nust be affirned.
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