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l. THE TRIAL COURT PROPERLY DETERMINED THAT
THE AUTO POLICY PROVIDED UM COVERAGE.

Jack was entitled to UM coverage asa Class Onelnsured. Itiscommon
for family businessesto use the family’ s vehiclesfor work and to insure them on the
business' auto policy. However, atypical business auto policy does not provide the
broad coverage afforded by a personal auto policy. Asrecognizedin Liberty’s web
site, the DOC endorsement is designed to rectify this and provide the missing
coverage. Although afamily policy would provide UM coveragefor Jack’ s death as
apedestrian, Liberty assertsthat its policy, which includes a DOC endorsement and
insures the Weiss family vehicles, provides no such coverage.

Liberty concedes aClass One Insured is entitled to UM coverage when killed
as a pedestrian. Liberty also concedes the distinction between Class One and Two
Insureds. Class Two Insureds are only insured when occupying insured vehicles;
Class One Insureds are named in the policy and covered regardless of location.
Florida Farm Bureau v. Hurtado, 587 So.2d 1314 (Fla. 1991); U.S. Fid. & Guar.
Co. v. Curry, 395 So.2d 530, 532 (Fla. 1981).

To avoid the conclusion that Jack isa Class One Insured because he is named

YIn Curry, this Court recognized that then-Judge Grimes “correctly drew the line
between classes of insureds” in Cox v. State Farm Mut. Auto. Ins. Co., 378 So.2d
330 (Fla. 2d DCA 1980) as*“thosewho arenamed inthe policy,” ontheonehand, and
“those who are lawful occupants of the insured vehicle,” on the other.
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in the policy and provided liability coverage even when not occupying the insured
vehicles, Liberty dissectsits policy into two separate policies. It treats the business
auto policy (without the DOC endorsement) as one policy and the DOC endorsement
as another. It then argues that Jack is not a Class One Insured under the separate
business auto policy because heisnot specifically namedinit andisnot aClass One
Insured under the DOC endorsement because it “provided limited coverage.”
Liberty’sBrief at 19. However, Liberty did not issuetwo policies; it issued only one
policy of which the DOC endorsement is an integral part. Indeed, Liberty’s policy
specifically lists the DOC Endorsement as an integral part. (A. 7).

Thesingleinsurance policy issued by Liberty must be“read asawhole.” Auto-
OwnersIns. Co. v. Anderson, 756 So.2d 29, 34 (Fla. 2000). When Liberty’s policy
1SS0 read, and not parsed into two policies, the only conclusion isthat Jack isaClass
Onelnsured. First, Jack isnamedinthe policy—inthe DOC endorsement. Indeed, the
purpose of naming him is to extend him coverage beyond his occupancy of the
insured motor vehicles, i.e., beyond that afforded a Class Two Insured.

Second, Jack has liability coverage whether or not he isin the insured motor
vehicles. Liberty’s Business Auto Coverage Form covers anyone using “a covered
autoyou own, hireor borrow ....” (A.76). “You” isdefined asthe Named I nsured.
(A. 75). Thus, anyone using vehicles owned, hired or borrowed by the Named

Insurediscovered. The DOC Endorsement providestheliability coveragemissingin
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theBusinessAuto Form. It providesliability coverageto Jack and Carolinewhenthey
are using “[a]ny auto you don’t own, hire or borrow,” (A. 48), i.e., any auto not
owned, hired or borrowed by the Named Insured. These two provisions are mirror
Images, each provides the coverage missing in the other. The Business Auto Form
insures Jack when operating vehicles owned, hired or borrowed by the Named
Insured. The DOC Endorsement insures Jack when operating vehicles not owned,
hired or borrowed by the Named Insured. Together they insure Jack regardlessof the
vehicleheisoperating. Asalready noted, thisisthe hallmark of aClass Onelnsured.

Liberty looks at the DOC Endorsement inisolation. It argues“there are many
autosinwhich the DOC endorsement would not have provided Jack Weiss coverage,
including the seven listed vehicles under the policy.” Liberty’ sBrief at 18. But the
issueis not whether the DOC Endorsement covers Jack regardless of the vehicle he
Isoccupying. Instead, theissueiswhether Liberty’spolicy providesthat coverage.
Asdetailed above, it does. The coverage under the Business Auto Form, combined
with the coverage under the DOC endorsement, both of which are part of the single
Liberty policy, cover Jack regardiess of the vehicle heisin and whether or not heis

occupying avehiclelisted under thepolicy. Asaresult, Jack isaClassOneinsured.?

?The fallacy of Liberty’s argument is further illustrated by its argument at 19
concerning Fla.Stat. §627.727(1), whichreferstoa“ motor vehicleliability insurance
policy” issued with respect to specifically identified motor vehicles. According to
Liberty, this part of the UM statute, relied on by the Fourth District in . Paul Fire
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Liberty’s cases do not support it. In TravelersIns. Co. v. Bartoszewicz, 404
S0.2d 1053 (Fla. 1981), theinsurance policy insured “Vaughn Printers, Inc.” It did
not namethe company’ semployees. |n concluding that an employeewasnot anamed
insured, this Court applied the rule that “the term ‘named insured’ has arestricted
meaning and does not apply to persons not specifically named in the policy.” 404
So.2d at 1054. Here, Jack was “ specifically named in the policy,” i.e., inthe DOC
endorsement. Bartoszewicz supports Petitioners, not Liberty.

Travelers adso relies on Martin v. &. Paul Fire and Marine Ins. Co., 670
S0.2d 997 (Fla. 2d DCA 1996). There, the policy provided limited coverage to an
antiqueauto. Inview of thelimited coverage, the court concluded theinsurer wasnot
required to offer UM and stated: “Unlike atypical family auto policy, this specialty
policy provides no coverage if the named insured or a family member is driving
another automobile.” Id. at 999. Here, Liberty’s policy does provide liability
coverage to Jack when he is driving autos other than those insured under the policy,

theindiciaof aClassOnelnsured. Indeed, Martin recognized: “ The broad coverage

& Marinelns. Co. v. McDonald, 525 So.2d 455 (Fla. 4th DCA 1988), does not apply
to the DOC endorsement because it only applies to policies issued “with respect to
any specifically insured or identified motor vehicle” and “[the DOC] endorsement
appliesonly to specifically unidentified motor vehicles.” But the DOC endorsement
IS not a separate policy. Itis part of Liberty’s policy. And Liberty’s policy was
issued for “specifically insured or identified motor vehicles,” i.e., the seven vehicles
owned by the Weiss family. Fla.Stat. 8 627.727(1) applies here.
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mandated for class| insuredsinMullisisstill mandated in al policiesinsuring motor
vehicles that are family automobiles.” 670 So.2d at 1001. Here, Liberty’s policy
insures all the Weissfamily autos and provides broad coverage to Jack and Caroline
even when they are not operating them. Martin supports Petitioners, not Liberty.

Significantly, Liberty makesno attempt tojustify the Third District’ ssuperficia
analysis. TheThird District stated: “ Thelaw iswell settled that abusinessauto policy
such asthe one at issue here does not provide coveragefor officers, unlessthe person
iIswithinacoveredvehicle.” (A.3). Thereisnosuch sweepingrule. Ineachinstance
theresult depends on the policy’ sterms.¥ Here, Jack wasnamedin Liberty’ spolicy.
That policy covered him whether or not he wasin one of the insured motor vehicles.
HewasaClass Oneinsured entitled to UM coverage. The Third District’ ssweeping
generalization was wrongly applied here.

Finally, Liberty suggests this Court should revisit jurisdiction and conclude
thereisno conflict with McDonald. Asdetailedin Petitioner’ sjurisdictional brief and
main brief at 23-26, the conflict between the decision below, McDonald and Mullis
Is clear, express and important. McDonald held that a DOC endorsement which

extended liability coverage to non-owned vehicles, so that coverage was not limited

¥As Liberty acknowledges at 17, thereis such coveragein cases like American Fire
and Cas. Co. v. Snz, 487 So.2d 340 (Fla. 4th DCA 1986), wherethe officer isnamed
in the policy. Indeed, Liberty’s umbrella policy provides coverage to “officers and
directors’ of Intercontinental Properties and therefore insures Jack.
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to occupancy of the insured motor vehicles, mandated UM coverage under Mullis.
The Third District, faced with asimilar DOC endorsement, refused to so conclude.
Instead, it held that becausethepolicy was* commercial,” therewasno UM coverage.
The Third District and McDonald reached different conclusions on substantially
similar facts so as to create conflict. Moreover, because the conflict affects every
small businessowner who, like Jack and Caroline, were persuaded to drop their family
auto policiesandinsuretheir family vehiclesthrough their business, it isanimportant
one which should be resolved by this Court.

The DOC endorsement provides UM coverage for Jack’s death even if
Jack isnot a ClassOnelnsured. Liberty concedes Jack isanamed insured under
the DOC endorsement and, if the endorsement provides UM coverage, it covers his
death. Liberty’sBrief at 22-23. Liberty argues, however, that UM coverageis not
provided because the “attached schedule” to the endorsement does not show a
premium for it. The“attached schedule” isirrelevant. UM coverage exists because
apremium for UM coverage is shown in the Declarations.

The DOC endorsement isastandard pre-printed two page | SO form. Thefirst

“Liberty suggests that this principle of conflict jurisdiction, which hasits genesisin
Nielsen v. City of Sarasota, 117 So.2d 731 (Fla. 1960), did not survive the 1980
constitutional amendments. However, thisCourt hasappliedit after 1980. Crosslyv.
Sate, 596 So.2d 447 (Fla. 1992). Simply put, whentwo decisionson their facereach
different conclusions on substantially similar facts, the conflict is express.
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page consists of a schedule with twelve blank sections. Liberty filled in the two
sections where the names of the individuals covered by the endorsement are to be
listed by typing“SEE ATTACHED SCHEDULE.” Liberty left the other ten sections
for the coverageslimitsand premiumsblank. Significantly, Liberty did not direct the
policyholder to an “ Attached Schedule’ to ascertain the missing information. Page
one of the endorsement provides that if any of the sections of the schedule are | eft
blank, “information required to complete thisendor sement will be shown in the

Declarations as applicableto thisendorsement.” (A. 47). Here, it isundisputed

that a premium for UM coverage is shown in the Declarations.(A. 5). The
endorsement’ s plain language establishes that it provides UM coverage.

Liberty ignoresthe plain language and arguesthis Court should ook tothethird
pageto ascertainwhether thereisaUM premium. Liberty arguesthat when pagetwo
of the endorsement states a premium must be shown in the “Schedule,” that the
“schedule” referenced isthe third page and not the Schedule at page one. Liberty is
unable to explain, however, how a pre-printed two page endorsement could refer to
a typed third page that should not even exist.¥ Liberty glosses over this point by
arguing “schedule’ can be broadly defined to include thethird page. Page one of the

endorsement, however, instructs this Court to refer to the Declarations if “no entry

S\When Liberty assembled the endorsement it clearly thought there was a difference
between the third page and the endorsement’s “ Schedule” because both times it
referred to the third page it typed “ See Attached Schedule,” not “ See Schedule.”
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appearsabove ....” Thus, evenif “schedule’ isbroadly defined to includethethird
page, the UM premium still does not appear “above,” and the endorsement still
instructsthis Court to the Declarations, where apremium for UM coverageisshown.

Moreover, Liberty wrongly arguesthat thethird page showsonly apremiumfor
liability coverage. That page does not refer to “liability” coverage. It refers to
“BI/PD” coverage but does not define the term. As this Court stated in Tucker v.
Gov't Employees Ins. Co., 288 So.2d 238, 241 (Fla. 1973): “An insured under
uninsured motorist cover ageisentitled by the statutetothebodily injury protection
that he purchases . ...” Thus, UM includes Bl coverage, and therefore Bl cannot
unambiguously mean liability coverage to the exclusion of UM coverage.

At a minimum, Liberty’s policy is ambiguous. Mr. Sprague, Liberty’s
designated representative on underwriting, acknowledged thereferences on pageone
to the “attached schedule” created an ambiguity. According to Mr. Sprague: “Itis
just not evident herewhat theintent was.” (T1. 318). And, ashealso acknowledged:
“If | cannot discern the intent it would be construed as ambiguous.” (T1. 318-19).

Coverage provisions are construed broadly in favor of coverage while
exclusions and limitations are construed strictly. See Westmorland v. Lumber mens
Mut. Cas. Co., 704 So.2d 176, 179 (Fla. 4" DCA 1997), and cases cited therein.

Accordingly, the tria court properly construed that ambiguity in favor of coverage.



The Second Named Insured includes Jack. Liberty’s entire argument is
based on the flawed premise that “ Intercontinental Properties, Inc., Agent for Royal
Trust Towers, Ltd.” isastandard named insured provision that unambiguously names
acorporation asthe only named insured. Thetrial court disagreed and, after abench
trial, concluded there were two named insureds. The first is listed by name:
“Intercontinental Properties, Inc.” The second is listed by description: “Agent for
Royal Trust Towers, Ltd.” Thus, the second is not an entity, but a category which
includes Jack Weiss who was the general partner for Royal Trust Towers, Ltd.¢

Liberty quotes Travelersins. Co. v. Bartoszewicz, 404 So.2d 1053, 1054 (Fla.
1981) where the court said “the term ‘named insured’ has arestricted meaning and
does not apply to persons not specifically identified in the policy.” This does not
mean that anamed insured cannot belisted by descriptioninstead of by name.” Here,

the second named insured, Agent for Royal Trust Towers, encompasses a group

%Liberty wrongly claims Petitioner never pled this theory. Counts Il and Il of the
Amended Complaint both assert that Jack had UM coverage as a named insured.
Petitioner also argued this position in opposition to Liberty’s motion for summary
judgment and filed a motion for summary judgment on it. (R. 266-90; 581-615).

"See Transamerica Premier Ins. Co. v. Miller, 41 F.3d 438, 442 (9" Cir. 1994);
Industrial Chem. & Fiberglass Corp. v. North River Ins. Co., 908 F.2d 825, 830
(11™ Cir. 1990); Providence Washington Ins. Co. v. Sanley, 403 F.2d 844, 849 (5"
Cir. 1968)(quoting 4 J. Appleman, Insurance 8§ 2341 (1968 Supp.)(holding no
requirement named insured be described by name)); Fireman’s Fund Ins. Co. v.
Vordermeier, 415 So.2d 1347 (Fla. 4" DCA 1982)(enforcing named insured provision
that named “any person. . . or organization acting asareal estate manager”); 3 Couch
on Insurance 3d 8 40.3 (1997)(named insured may be identified by “name or
description”).



described by description and Jack, asgeneral partner of Royal Trust Towers, iswithin
that description and therefore a named insured.

Liberty argues this construction is unreasonable, even though based on the
policy’ s plain language and the testimony of its own employees. Significantly Alex
Perez, the employee that sold the policies, and William Stoddard, the employee that
handled the claim, both testified there were two named insur eds, not one, and that
the second named insured was “ Agent for Royal Trust Towers.” And Mr. Sprague,
Liberty’ shead of Floridaunderwriting, testified that in over 25 yearsat Liberty hehad
never seen the term “agent for” used and that by using it, Liberty had drafted an
ambiguous named insured provision. Petitioner’s Main Brief at 11-12.

Liberty’ s argument ignores not only the testimony of its own employees, but
also reads “Agent for Royal Trust Towers’ out of the policy. “Intercontinenta
Properties, Inc.” isclear. 1t doesnot need adescriptive phraseto clarify whoismeant
and Liberty has failed to show what is added or subtracted from Intercontinental’s
coverage by including the phrase.?

Liberty also contends the word “and” must appear after “Intercontinental
Properties’ for there to be two named insureds. But “and” is unnecessary because

Liberty separated thetwo named insuredsby acomma inthebusinessauto policy and

¥ Aninsurance contract should not be construed to render some part of it meaningless;
it should be construed so as to give meaning to each provision. See, e.g., Premier
Ins. Co. v. Adams, 632 So. 2d 1054 (Fla. 5" DCA 1994).
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asemicolon intheumbrellapolicy. If Liberty Mutual wanted “ Agent for Royal Trust
Tower” to bearestrictive clause modifying Intercontinental Properties, it could have
written thepoliciestoreflect thisintent.” Further, Liberty’ sconstruction requiresthis
Court to ignore the comma and semicolon and add “as’ after “Intercontinental
Properties.” In short, the essence of Liberty’s argument is that it drafted an
ambiguous named insured clause. That ambiguity must be construed against it. 2V

[l.  THE TRIAL COURT PROPERLY FOUND PLAINTIFF
WASENTITLED TO STACK UM COVERAGES.

Liberty does not dispute that it was required to comply with FlaStat. 8§

627.727(9) in order to sell non-stacked coverage. Liberty does not dispute that it

¥See Harvard Farms, Inc. v. National Cas. Co., 555 So. 2d 1278, 1279 (Fla. 3d
DCA 1990)(comma used to separate series of words and not to set off arestrictive
clause).

WWEllsworth v. Insurance Co. of N. America, 508 So.2d 395 (Fla. 1% DCA 1987)
(ambiguity in defining “named insured” construed against insurer).

WDespiteLiberty’ scontrary claim, evidenceestablished that Jack wasacting as agent
for Royal Trust Towersat thetime of hisdeath. Jack was meeting with alawyer and
business associate from Spain, Mr. Mena, to discuss both the sale of Royal Trust
Towers, an officebuildingindirectly owned by Jack and Carolinethrough Royal Trust
Towers, Ltd., toaclient of Mr. Menaand also abusiness association between Jack’s
and Mr. Mena slaw offices. The meeting was ongoing and continuing over dinner,
thus Liberty’ s citation to Sussman v. Florida East Coast Properties, Inc., 557 So. 2d
74, 75 (Fla. 3d DCA 1990) isinapposite. See Schoenfedler v. Winn & Jorgensen,
P.A., 704 So0.2d 136 (Fla. 1st DCA 1997). Liberty argues without support that the
business meeting could not have had a dual purpose (sale of the building and
association of law offices) and accuses Caroline of giving inconsistent testimony. Not
only wasCaroline’ strial testimony consistent with her earlier testimony intheworkers
compensation proceeding, it was supported by the testimony of Mr. Mena.
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offered no evidence of such complianceat trial. Liberty nevertheless claimsthat the
trial court should not have granted a directed verdict on thisissue.

Liberty claimsthetrial court abused itsdiscretioninfailing to consider a filing
it made after trial. However, the court was not required to consider such post-trial
“evidence,” especially where it was contested by other evidence. Petitioner’sMain
Brief at 39-40. Moreover, the“interests of justice” do not entitle Liberty to asecond
opportunity to put on evidence that was always in its possession. See Dalton v.
Dalton, 412 So0.2d 928 (Fla. 1st DCA 1982); Butler v. Pettigrew, 409 F.2d 1205 (7th
Cir. 1969); Corky Foods Corp., 91 B.R. 998 (S.D. Fla. 1988). Liberty’sfailureto
understand the importance of that information does not change this conclusion. See
United Sates v. Bransen, 142 F.2d 232 (9th Cir. 1944).

Liberty claims Petitioner bore the burden of proof on thisissue. Yetit fallsto
distinguish the cases which hold the burden is on the insurer with respect to the
statute’ sfirst two requirements, notice and informed rejection, and it failsto explain
why the burden shoul d not be the samewith respect to the statute’ sthird requirement.
Petitioner’ sMain Brief at 41-42. Liberty claimsthat thisinjected anew issueinto the
case. Itdidnot. Petitioner’ sMainBrief at 42-43. Finally, thetrial court continued the
trial for a day so Liberty could address the issue; Liberty asked for no additional

continuance. It cannot complain now. Petitioner’s Main Brief at 43,
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1. THE TRIAL COURT ABUSED ITS DISCRETION IN
ADMITTING LIBERTY'S UNAUTHENTICATED
REJECTION FORMS.

Petitioner’ smain brief set forth alitany of suspiciousunexplained circumstances
surrounding the unauthenticated formswhich Liberty first produced inthemiddle of
trial. Liberty does not contest that these suspicious discrepancies existed. Instead,
it cursorily claims that there was adequate authentication because the allegedly
“origina” form had acheck mark like the photocopiesit produced during discovery.
Thissimplistic response doesnot explain away themultiple, significant authentication
concerns raised by these documents.

FlaStat. 8 90.803(6) providesthat even arecords custodian’ s testimony does
not make records admissible if “the sources of information or other circumstances
show alack of trustworthiness.” Here, therewasno recordscustodian testimony and
the circumstances definitely show “alack of trustworthiness.”

Liberty suggests waiver. It argues Weiss did not object to these forms until
Liberty moved theminto evidence. But that isthe appropriatetimefor objectingtothe
introduction of documentary evidence —when it is sought to beintroduced. Liberty
citesno contrary precedent. Liberty’sclaim that the formswere admissible because
they matched the policy’ s coverage ssimilarly misses the point. The issue was what

coverage was requested, not the coverage Liberty actually issued. Finally, the cases
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on which Liberty relies to support introduction of the forms as business records
without a records custodian do not support its position.*?

Very simply, without arecord custodian’ stestimony, introduction of theforms
purporting to reject stacked coverage was error. The serious discrepancies in the
forms made authentication more important, not less. Moreover, Liberty does not
contest that this evidence was anything but prejudicial and that a directed verdict
would have been required if this evidence had not been admitted.

IV. THE TRIAL COURT SHOULD HAVE GRANTED A
DIRECTED VERDICT ON UM COVERAGE UNDER
THE UMBRELLA POLICY BECAUSE LIBERTY'S
EMPLOYEE ADMITTED LIBERTY NEVER OFFERED
UM COVERAGE UNDER THE UMBRELLA POLICY.

Petitioner’ smain brief detail sthetestimony of Liberty’ semployeesthat Liberty
doesnot offer UM coverage under umbrellapolicies, contrary to the requirements of

FlaStat. § 627.727(2). Liberty does not challenge this testimony.*¥ To avoid the

2|TT Real Estate Equities, Inc. v. Chandler Ins. Agency, Inc., 617 So.2d 750 (Fla.
4th DCA 1993) held amanager’ stestimony regarding original documentsover which
he had control was sufficient authentication. Therewasno such predicate here. State
v. Love, 691 S0.2d 620 (Fla. 5th DCA 1997) held aletter was sufficiently authenticated
aswritten by thedefendant or someoneon hisbehalf becauseit containedinformation
only the defendant would know. That is not the issue here.

B iberty statesat 41 that Weiss " adduced evidencethat UM coverageisavailablefor
umbrellapolicies.” It citesto testimony by McKnight that he once sold such apolicy.
(T2.391-94). That isnot theissue; theissueiswhether Liberty offered the Weisses
UM coverage under the umbrella policy as required by Florida law. McKnight's
testimony does not address this. In addition, McKnight “deferred” to Fiet and
Sprague on thisissue. Sprague, Liberty’s underwriter, testified: “We choose not to
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conclusion that Petitioner isentitled to adirected verdict on thisissue, Liberty clams
that Caroline was “aware” of the availability of UM coverage under the umbrella
policy because she asked for it and thought she had received it. At best, this shows
that Liberty allowed Caroline to believe she had the coverage which Liberty’s
employeestestified that Liberty did not and would not provide. Thishardly meetsthe
statute’ srequirementsthat theinsurer offer UM coverage under the umbrellapolicy.
Because Liberty’s employees admitted Liberty did not comply with FlaStat. §
627.727(2), Petitioners are entitled to UM coverage under the umbrella policy.

CONCLUSION

Petitioner respectfully requeststhis Court to concludethat Petitioner isentitled
to UM coverageunder Liberty’ sprimary and umbrellapoliciesandisentitled to stack
those coverages or, at aminimum, is entitled to a new trial on those stacking issues.

Respectfully submitted,

LARSON KING COLSON HICKS EIDSON
200 South Biscayne Boulevard 255 Aragon Avenue
Suite 3150 Second Floor
Miami, FL 33131-9003 Coral Gables, FL 33134
Telephone: (305) 373-5000 Telephone: (305) 476-7400
By:
MARC COOPER

offer that exposure on the umbrellacoverage.” (T2.326). Similarly, Fiet, Liberty’s
agent, testified: “It'smy understanding from underwriting we don’t want uninsured
motorists protected under the umbrella.” (T2. 376).
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