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i
STATEMENT OF THE ISSUE

DOES THE IMPACT RULE APPLY TO PROHIBIT THE RECOVERY OF

NON-ECONOMICDAMAGESINA LEGAL MALPRACTICECONTEXT WHEN

THE NEGLIGENCE OF A CRIMINAL DEFENSE ATTORNEY RESULTSIN A

LOSS OF LIBERTY AND RESULTING EMOTIONAL OR PSYCHOLOGICAL

HARM?

PRELIMINARY STATEMENT

For clarity, thetrial transcript will be cited separately fromtherest of therecord.
A citation of “R1-100" will refer to Volume | of therecord at page 100. A citation of
“T-200" will refer to page 200 of thetrial transcript. Thetrial transcript islocated at
the end of the record.

STATEMENT OF THE FACTS

John Rowell (hereinafter referred to as“ROWELL”) wasinitially arrested and

booked in Hillsborough County on July 6, 1995. T-244. ROWELL wasarrested for



being in possession of afirearm as a convicted felon. T-244. ROWELL had been
previoudly convicted of afelony in 1966. T-240. For ROWELL’ Sfirst appearance,
which was held the following morning, the docket is prepared in the early morning
hoursby jail personnel based on all arrests which have occurred in the 24 hoursprior
to midnight and the docket isthen distributed to the Clerk, the State Attorney and the
Public Defender along with the Criminal Report Affidavits which are present in the
courtroom of the presiding judge at thetime of the preliminary presentation. R2-354
to 355.

When ROWELL'’S case was called on the docket, ROWELL informed the
court that he had a restoration of his civil rights. R2-360. Judge Heinrich then
requested that the Public Defender at thejail obtain acopy of the document and that
it be provided to the Public Defender’ s office and then set the matter over for hearing
for thefollowing Tuesday, July 11 onthe*turnaround” docket also knownasDivision
0. R2-350, 353, 358. It isundisputed that the Clerk erroneously set a second bond
hearing for July 15, 1995, which as a Saturday and would not have been Division O,
rather than the July 11, 1995 date as instructed by the court. R-354 - 358. It is
undisputed that it wasthe Clerk’ sresponsibility to calendar the hearing for the correct
date. R2-354 to 357.

Atthetimeof ROWELL’Sarrest, theintake unit at the Public Defender’ soffice



performed variousfunctionsincluding covering preliminary presentationsboth at the
courthouse and the jail, Division O motion hearings, and adversary preliminary
hearings where no formal charges are brought by the State within 21 days of the date
of arrest. T-131to 132, R2-341. During that time frame, the intake unit was also
assigned the responsibility of interviewing at the jail each arrestee following the
preliminary presentation. T-132. Theseresponsibilitieswereshared by all of thePublic
Defendersin the intake unit on arotating basis. T-134.

None of the Public Defendersinvolved recall ROWELL or the circumstances
of his case. T-118, 127, 178. Kathleen Ford was the Public Defender in the
courtroom with JudgeHeinrichon July 7, 1995 and wasresponsiblefor reviewing the
Criminal Report Affidavitsfor theinitial probable cause determination and seeing that
the CRAs and arrest warrants were returned to the Office of the Public Defender. T-
133, 284 t0 285. Dillon Snyder was the Public Defender in the courtroom at thejail
and wasresponsiblefor having all arresteesnot represented by private counsel execute
an Affidavit of Indigency, and an Invocation of Rights. T-132 to 134, 284 to 286.
According to the videotape, ROWELL gave Snyder a copy of the restoration of his
civil rightsat the hearingon July 7, 1995. T-127. It isundisputed that neither Ford or
Snyder had any actual casefileat thetimeof thepreliminary presentation. T-134, 156

to 157. According to Ford, there would be no need to set an additional hearing

3



because the Public Defender would not change the hearing time set by the court. T-
183.

Since the hearing scheduled for July 11, 1995, did not occur asit was not set
on the docket, the next activity by the Public Defender occurred on Tuesday, July 18,
1995, when Art Shirointerviewed ROWEL L at thejail after having been assigned and
received the file on Wednesday, July 12, 1995. T-108to 109. Althoughitisunclear
what actually happened to the restoration of rights document, we assumefor the sake
of this record that it first reached the Public Defender file at the time of Shiro’s
interview of ROWELL on July 18, 1995. T-111. Asaresult of the interview, the
standard bail reduction motion wasfiled on July 19, and ROWELL wasreleased on
hisown recogni zance based on therestoration of rightsdocument at ahearing held on
July 20, 1995. T-115to 116, 153. Subsequently, the Public Defender obtained a
Letter of Release from the State Attorney and no formal charges were filed against
ROWELL. T-119.

STATEMENT OF THE CASE

ROWELL sued the Public Defender alleging that he had sustained physical
Injuries as a result of the negligence of the Office of the Public Defender. R1-157.
ROWELL alleged that hewasillegally arrested as a convicted felon in possession of
firearms following the sale of two firearms in Hillsborough County, Florida on the
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basisthat he had had acompl eterestoration of hiscivil rightsdating from June, 1975.
It is undisputed in this case that ROWELL’S damages were mental anguish,
Inconvenience, embarrassment, the so-called “loss of liberty” damages along with a
claim for loss of “past earning capacity”. T-5to 6.

The issue was raised at trial when James Thomas, an expert witness for
ROWELL, was asked whether in his opinion ROWELL had sustained a “loss of
liberty.” T-214. The Public Defender objected on the basis that there was no
predicatefor such aclaimintheabsence of aphysical impact or injury. T-214. After

alengthy argument, thetrial court overruled the Public Defender’ sobjection. T-230.

OnApril 13, 2000, thejury returned averdict inthe amount of $504.00 for loss
of wageearning capacity and $16,500.00 for mental anguish, pain and suffering. R2-
313t0 314. Theverdict was appealed by the Public Defender to the Second District
Court of Appeal. Holt v. Rowell, 2001 WESTLAW 953501 (Fla. 2d DCA Aug. 22,
2001). The Second District Court of Appeal reviewed whether non-economic
damagesfor loss of liberty fell outside the impact rulein alegal malpractice context
and applied theimpact rule. 1d. The Second District Court of Appeal certified the
guestion of great public importance before this Court. 1d.

SUMMARY OF THE ARGUMENT




Floridaadherestothe physical impact rulewhich prohibitsaplaintiff inasmple
negligence case from claiming damages for mental anguish, humiliation, pain and
suffering, intheabsence of physical or bodily injury. ThisCourt hasnever recognized
an exception for “loss of liberty” damages in an action against a criminal defense
attorney and should not do so. A “lossof liberty” exception to theimpact rulewould
be hard to prove; create purely subjective and specul ative damages; flood the courts

with trivial claims; and would not be supported by public policy.

ARGUMENT

l. LOSS OF LIBERTY SHOULD NOT BE AN EXCEPTION TO
THE IMPACT RULE.

Despiteseveral recent challenges, Floridacontinuesto adhere, with someminor
exceptions, to therequirement that theremust be physical impact or physical injury in
order torecover intangible, psychological, or mental distressdamagesin anegligence
action. See, R.J. v. Humana of Fla., Inc., 652 So.2d 360 (Fla. 1995); Gonzalez v.
Metropolitan Dade County Public Health Trust, 651 So.2d 673 (Fla. 1995).
Presently, there is no exception to the impact rule for professional negligence as

opposed to any other form of negligence.



Thelossof liberty whichresultsin aleged physical and mental suffering, without
asignificant discernible physical injury, should not become an exceptionto theimpact
rule. Lossof Liberty isnot asignificant discernible physical injury. Loss of liberty
doesnot riseto thelevel of asignificant discernibleinjury such asdeath. Rather, loss
of liberty and being misdiagnosed with afatal disease are, in and of themselves, not
significant discerniblephysical injuries. Thesetypeof aleged harmsare thosewhich
must be absorbed without renumeration astheresult of living inan organized society.
To take a contrary position would undermine the rationale for the impact doctrine.
The rationale for the impact doctrine has been held to be as follows:

[ T]hereismoreunderlying theimpact doctrinethan simply
problems of proof, fraudulent claims, and excessive
litigation. The impact doctrine gives practical recognition
to the thought that not every injury which one person may
by his negligence inflict upon another should be
compensated inmoney damages. There must besomelevel
of harm which one should absorb without recompense as

the price he paysfor living in an organized society.

Gonzalez v. Metropolitan Dade County Health Trust, 651 So.2d 673 (Fla. 1995)
(quoting Sewart v. Gilliam, 271 So.2d 466 (Fla. 4th DCA 1972)).

A. A LOSS OF LIBERTY EXCEPTION IS DIFFICULT TO
PROVE.

Mental distress without physical consequences is inadequate to support a

claim. Champion v. Gray, 478 So.2d 17, 19 (Fla. 1985). However, “[n]onphysical



Injuriesmust accompany and flow from direct traumabeforerecovery can beclaimed
for theminanegligenceaction.” Id. ThisCourt has noted that the “ zone of danger”
test isnot appropriate for emotional distressclaimsasopposedto “fright” claims. 1d.
Furthermore, this Court recognized that:

We perceive that the public policy of this state is to

compensatefor physical injuries, with attendant | ost wages,

and physical and mental suffering which flow from the

consequencesof the physical injuries. For thispurposewe

are willing to modify the impact rule, but are unwilling to

expand it to purely subjective and specul ative damagesfor

psychic traumaaone. Werecognizethat any limitation is

somewhat arbitrary, butinour view isnecessary to curb the

potential of fraudulent clams, and to place some

boundaries on the indefinable and unmeasurable psychic

clams. Id.

Asforeseeability isthe guideto tort claims, “ some outward limitations need to
be placed on the pureforeseeability rule.” Id. Once such limitation whichthis Court
has placed on the foreseeability test isthat there be a significant discernible physical
injury. Id. A significant discernible physical injury is required because a pure
foreseeability rule would be endlessin the ability to capture almost any scenario. For
example, it is not only foreseeable but absolutely certain that one is going to suffer
seriousmental distressand anguish asaresult of being negligently advised that hehas

AIDS. For thisreason, whether such injury isforeseeableisirrelevant and does not

alter the policy considerations consistently expressed by this Court in its continued
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reaffirmation of the physical impact rule. See, R.J. v. Humana of Fla., Inc., supra;
Gonzalez v. Metro Dade County Health Trust, supra.

In the Champion case, the discernible physical injury was death. Here, inthe
matter beforethisCourt, thereisnodiscerniblephysical injury norisita“fright” claim.
Thereasoning for thislimitationisbecausethe scopewould beendlessand effectively
abrogatethe physical impact doctrine. Damageshave not been recoverablefor mental
pain and anguish which is unconnected with physical injury in actions for smple
negligence. Gonzalez, 651 So. 2d at 675. However, “wherethewrongful act issuch
asto reasonably imply malice, or where, from the entire want of care of attention to
duty, or great indifference to the persons, property, or rights of others, such malice
will beimputed aswould justify the assessment of exemplary or punitive damages.”
Id. at 674 (citing Kirksey v. Jernigan, 45 So. 2d 188 (Fla. 1950)). The matter before
this Court does not rise to the level of justifying the assessment of exemplary or
punitive damages.

As set forth by the United States Supreme Court, in Danielsv. Williams, 106
So. Ct. 662 (1986), the “merelack of duecare. .. doesnot ‘deprive’ anindividual of
life, liberty or property under the Fourteenth Amendment.”

B. A LOSS OF LIBERTY EXCEPTION IS INHERENTLY
DIFFICULT TO ASCERTAIN AND MEASURE.



The damages caused by emotional distress have aninherent difficulty of being
ascertained and measured. Gonzalez, 651 So.2d at 675. Thisinherent difficulty isthe
reason for requiring physical impact, physical injury, or malicious conduct to be
present before a claimant can recover for emotional distress under Florida law. Id.
Assuch, “[e]motional damages are easier to ascertain when they are attributableto a
sole cause” such asadiscernible physical injury. Id. Injuriesresulting from purely
emotional distress givesrise to fictitious or speculative claims. R.J. v. Humana of
Fla., Inc., 652 So.2d 360, 362 (Fla. 1995) (citing, Thomas M. Cooley, 1 Cooley on
Torts 8 97 (3d ed. 1906)). Thethreat of fictitious or speculative claimsis precisely
why this Court has limited the expansion of theimpact doctrine. Emotional distress
damages, without more, are” spiritually intangible’. Id. (citing, International Ocean
Tel. Co. v. Saunders, 32 Fla. 434, 14 So. 148 (1893)). The requirement of having a
physical impact to allow recovery for emotional distress damages is a guarantee or
safeguard that the complained of injury isrea and genuine. Id. (citing, W. Keeton,
Prosser and Keetonon Torts 854, at 363 (5thed. 1984)). Anabrogation of theimpact
requirement would make defendants“[ n] ot be sure whom they had injured or where
they may haveinjured aperson, thusparalyzing their ability to defend themselves.” Id.
at 362-63 (citing, Prosser, at 364).

C. A LOSS OF LIBERTY EXCEPTION WOULD INCREASE
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TRIVIAL CLAIMS.

InHumana, the plaintiff wasnegligently misdiagnosed ashaving tested positive
fortheHIV viruswhichresultedinalleged hypertension, medical treatment and mental
anguish and pain and suffering. The suggestion that the physical impact rule be
abolished or that some limited exception be carved out for anegligent HIV diagnosis
wasreected. This Court noted that “[w]ithout question, allowing compensation for
emotional distressin the absence of aphysical injury under the circumstances of this
case would have a substantial impact on many aspects of medical care, including the
cost of providing that care to the public. R.J. v. Humana of Fla., Inc., 652 So. 2d
360, 363-64 (Fla. 1995). Furthermore, to have created the exception requested by the
plaintiff would have also alowed claimsfor emotional distressfor any misdiagnosis
asaresult of negligent medical testing. 1d. at 364. Alternatively, thisCourt noted that
it would be improper to specifically limit an exception for negligent misdiagnosis
pertaining to the HIV virusat the exclusion of the many other terminal illnesses. Id.
It was found that under either scenario, it would be almost impossible to limit
speculative claims for damages under such an exception. Id. Asthe underlying
policy reasons for the impact rule still exists, this Court concluded that there was no
justification to carve out another special exception to the impact doctrine. 1d.

Likewise, aswith the case of not being ableto limit emotional distressdamages
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for misdiagnosisspecifically involving HIV at theexclusion of other terminal illnesses,
there could be no limit specifically for aperson being incarcerated for failureto have
his rights restored, when in fact they had been. Pandora’ s Box would be open to
claimsfor emotional distress, unaccompanied by any physical injury, physical impact,
or malice, for anyonewho spent timeinjail justifiably or not. Thiswouldinvolvethe
entirecriminal context wherethe possibility of beingincarcerated alwaysexists. This
would necessarily involve cases of ineffective assistance of counsel. The chilling
effect would be for defense attorneys to be paralyzed.

Thousands of people are arrested in Florida every day. All are presumed
Innocent, and anyonefamiliar withthe criminal system knowsthat many arewrongfully
arrested based simply on predicable bureaucratic errorsor misidentifications. Toopen
the Public Defender and/or every criminal defense attorney to every claim by every
person that was jailed for a period too long would obviously open the flood gates to
excessive litigation.

D. PUBLIC POLICIES DO NOT SUPPORT NON-
ECONOMIC DAMAGESFOR LOSSOF LIBERTY.

The public policy of theimpact doctrine supportsthe practical recognition that
not every injury caused by the negligence of another is compensable in money

damages. To carvean exceptioninto theimpact doctrine ,assuggested by ROWELL,
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would allow purely subjective and speculative damages which this Court has been
extremely careful to avoid.

As ageneral proposition, it is the nature and character of the conduct alleged
against thedefendant whichisthe determining factor inwhether aclaimfor intangible
mental or emotional distress damages will be alowed. In Florida, this requires
intentional, wanton, or outrageous conduct amounting to the tort of intentional
infliction of emotional distress. Metropolitan Life Ins. Co. v. McCarson, 467 So. 2d
277 (Fla. 1985). Traditionaly, legal malpractice actionsinvolving property interests
do not give rise to claims for emotional distress.

ROWELL relies on Wagenmann v. Adams, 829 F.2d 196 (1st Cir. 1987) for
theproposition that acriminal defenselawyer should not beimmunefrom damagesin
a malpractice suit for wrongful confinement. Id. at 222. However, ROWELL’S
relianceismisplaced asthefactsaredistinguishablefrom the matter beforethisCourt.
In Wagenmann, the attorney did absolutely nothing to contest a mental health
proceeding against the plaintiff which resulted in aghastly commitment. 1d. at 219.
The conduct of the attorney was egregious as he refused to discharge himself on
request; refused to demand to set ahearing; stipul ated to the commitment; and ignored
overwhelming psychiatric evidence that the plaintiff was sane and competent. Id.

Thereisno record evidence before this Court which would support atheory that the
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Public Defender was* egregious’ totheextent of actually risingtoalevel tojustify the
assessment of exemplary or punitive damages. Furthermore, Wagenmann never
directly addressed the physical impact ruleand ssmply held that the emotional damages
from the mental health commitment were reasonably foreseeable and therefore
recoverable.

A lawyer’ snegligent act which resultsin someone being put in jail should not
be allowed to pave the way for emotional damageswhich would be purely subjective
and speculativedamages. Rather, if alawyer’ snegligent act risestothelevel of being
so malicious to justify the assessment of exemplary or punitive damages, then
emotional distress damages should be awarded, which isthe current law in Florida.
The assessment of exemplary or punitive damages is not supported by the record
before this Court involving ROWELL.

ROWELL alsorelieson this Court’ srulingsin the cases of Kush v. Lloyd, 616
So. 2d 415 (Fla. 1992) and Tanner v. Hartog, 696 So. 2d 705 (Fla. 1997). These
cases are distinguishable from the record before this Court.

In Kush, this Court held that the impact rule was not applicable to the tort of
wrongful birth. Kush, 616 So. 2d at 423. In doing so, this Court recognized that the
parents of the child had goneto considerable lengthsto avoid the precise injury they

suffered. 1d. Theimpact doctrine is not generally applicable in torts which cause

14



damages which are predominately emotional. See, Miami Herald Publishing, Co.
v. Brown, 66 So. 2d 679 (Fla. 1953)(holding that mental suffering constitutes
recoverabledamagesin casesof negligent defamation); Casonv. Baskin, 155 Fla. 198,
20 So. 2d 243 (1944)(holding that mental suffering constitutes recoverable damages
in cases of invasion of privacy).

In Tanner, this Court held that theimpact rulewas not applicablein actionsfor
emotional damages which resulted from the birth of a stillborn child because of the
defendant’s negligence. Tanner, 696 So. 2d at 708. It was conveyed that the
“[i]mpact doctrine should not be applied where emotional damages are an additional
‘parasitic’ consequence of conduct that itself is a freestanding tort apart from any
emotional injury.” Id. (citing, W. Keeton, Prosser and Keeton on Torts 8 54, at 361-
365 (5th ed. 1984)). However, this Court was careful to point out that the ruling was
“[n]ot intended to depreciate the value of the impact rule.” 1d. Furthermore, it was
noted that theimpact rule should remain part of thelaw of Floridaand “[c]ontinuesto
serveitspurpose of assuring the validity of claimsfor emotional or psychic damages.

o

As stated above, both the Kush and Tanner decisions are distinguishable from

the record before this Court. In both of these cases the subject was a child - one

stillbornand the other bornwithirreversibledefects. Although public policy may have
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dictated that in these two limited situations the impact rule should not be applicable,
expounding onthetheory of “parasitic” consequencesto further deterioratetheimpact
rule is not the dictate of public policy. Almost any situation can be classified as a
“parasitic’ consequence of one's conduct. Unlike wrongful births and negligent
stillbirths, thousands of people are arrested in Florida every day. To carve an
exception to the impact rule for loss of liberty would surely result in excessive
litigation and claims that were purely subjective and speculative.

CONCLUSION

Respondent, Julianne M. Holt, Office of the Public Defender, respectfully
requeststhat the Second DCA'’ scertified question beanswered inthe positiveand its

ruling be affirmed.
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