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SYMBOLSAND DESIGNATION OF THE PARTIES

Appellee, the Florida Public Service Commission will be referred to in this
brief as the “Commission.”

Appdlant, Level 3 Communications, LLC, will be referred to as “ Appellant”
or “Level 3.

The Commission’s Declaratory Statement, Order No. PSC-01-1662-DS-TX,
issued August 14, 2001, will be referred to asthe “Order.” (APP-1).

References to the Record on Appeal are designated (R-__ ).

References to the appendix to this brief are designated (APP-_ ).

All references to the Florida Statutes are to Florida Statutes (2000), unless

otherwise noted.
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STATEMENT OF THE CASE AND FACTS

Appellant’ s statement of the case and facts contains extensive legal argument.
The Commission, therefore, offersits own statement of the case and facts.

Level 3 Communications, LLC, holds certificates from the Commission to
provide Alternative Local Exchange (ALEC) and Interexchange (IXC)
telecommunicationsserviceinFlorida. (R-4,117) Level 3providesserviceinFlorida
through the use of communications network facilities that it owns and maintains,
including what it calls its “Gateway” facilities. (R-5, 29, 48) Level 3's Gateway
facilitiesprovideanarray of communications-rel ated servicesand alocation for other
telecommunications and information service providers to interconnect their
communi cationsequipment with thefacilitiesof Level 3and other providers. (R-5, 29,
33, 118, 130) Level 3 describesits Gateway facilities as “ sophisticated technology
centers where customers can physically locate their equipment in order to connect
directly to Level 3'sand other service provider’ s networks.” (R-29, 130)

Level 3's business in Florida includes both the provision of intrastate
telecommunications services to its own customers and the provision of collocation
facilities to other communications providers. (R-4-5, 29-30) Level 3 leases
collocation space that typically houses customer equipment used for the provision of
local and long distance telecommunications services and information services,
includingtheprovision of Internet service. (R-5, 118) Level 3 cannot easily determine
what particular servicesits collocation customers provide to their customers. (R-5,

30) Level 3assertsthat many of its collocation customers provide I nternet service or
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interstate telecommunications, while some also provide local telecommunications
services. (R-30, 118)

On May 1, 2001, Level 3 filed a Petition for Declaratory Statement with the
Commission to resolve adispute with the Commission’ sauditing staff over Level 3's
exclusion of $381,342.00 in collocation revenues from the calculation of Level 3's
regulatory assessment fees (RAFs) for 1999. (R-4) At the current assessment rate
of 0.0015, the amount in dispute was $572.01. (R-117) Level 3 asked the
Commission to decidewhether the Commission’ sregulatory assessment feeruleand
statutes included revenues an ALEC generates from collocation for the purpose of
calculating the annual regulatory assessment fee. (R-4)

Section 350.113, Florida Statutes, establishes the Florida Public Service
Regulatory Trust Fund to be used by the Commission in the performance of its
regulatory responsibilities, and section 350.113(3) generally provides that each
regulated company under thejurisdiction of the Commission shall pay asemi-annual
regulatory assessment fee to the Commission to be deposited in the fund. The fee
assessed is to be "based upon the gross operating revenues for such period," and
"shall, to the extent practicable, be related to the cost of regulating such type of
regulated company."

Section 364.336, Florida Statutes, specifically describes the method for
calculating regul atory assessment feesfor telecommunicationscompanies. It provides:

Notwithstanding any provisions of law to the contrary, each

telecommunications company licensed or operating under this chapter,
for any part of the preceding 6-month period, shal pay to the
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commission, within 30 daysfollowing the end of each 6-month period,

afee that may not exceed 0.25 percent annually of its gross operating

revenues derived from intrastate business, except, for purposes of this

section and thefee specified in s.350.113(3), any amount paid to another
telecommunications company for the use of any telecommunications
network shall be deducted from the gross operating revenues for

purposes of computing the fee due. . .

Themaost recent amendmentsto section 364.336 occurredin 1995 and 1998. 1n 1995,
the year the Legislature made sweeping changes to Chapter 364 to provide for the
development of local telecommunications competition, the Legislature amended
section 364.336 to permit the Commission to collect regulatory assessment fees
annually rather than semi-annually. The Legislature made no other changes to the
regulatory assessment fee statutesat that time. Ch. 95-403, Lawsof Fla. In1998, the
Legidature added the exception for amounts paid to other telecommunications
companiesfor the use of any telecommunicationsnetwork. Ch. 98-277, Lawsof Fla.
The Legislature made no other changes to the fee statutes at that time.

Inits Declaratory Statement Petition, Level 3 stated that; “[t]he primary issue
raised in this Petition is whether revenues realized from the provision of collocation
space should be considered ‘gross operating revenues derived from intrastate
business' under the aforementioned rule and statutes for purposes of calculating the
RAF.” (R-5) Level 3 asserted that the Commission’s regulatory assessment fee
statutes should not be interpreted to include collocation revenues as gross operating
revenues derived from intrastate business, because collocation was a simple real

property transaction, not aregulated telecommunicationsservice asthetermisdefined

in federal law, and Level 3 was not required to provideit. (R-6)
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The Commission published notice of the declaratory statement petition in the
May 18, 2001, Florida Administrative Weekly (R-16), and considered the merits of
Level 3'spetitionatitsJuly 24, 2001, AgendaConference. After lengthy consideration
of Level 3's arguments, (R-39-116) the Commission decided to issue a declaratory
statement that itsregul atory assessment fee statutes did requiretheinclusion of Level
3's collocation revenues in the calculation of fees owed. (R-21, 37, 114, 115)

The Commission issued its Declaratory Statement Order memorializing its
decisionon August 14, 2001. ( R-117, APP-1) TheCommissionfoundthat Level 3's
collocation revenueswere“ gross operating revenuesderived fromintrastate business,”
and it held that its regulatory fee statutes did not contemplate the exclusion of those
revenues from the fee calculation. The Commission reasoned that the statutes
permitted only two specific exclusions from gross operating revenues for regulatory
assessment fee purposes; interstate revenues, and a deduction for amounts paid to
other telecommunications companies for use of their facilities. Since Level 3's
collocation revenues did not fit those specific exclusions the revenues should be
included. The Commission explained:

There are limits to the scope of the regulatory assessment fee
statutes, but they are prescribed by the statutesthemselves. They do not

apply to a company’s interstate business, and they do not include

amounts paid to other companies for the use of their facilities. The

revenues in question in this case do not fal within the statutory

limitations. They derive from collocation, which is, despite Level 3's

assertions to the contrary, directly related to its intrastate business and

the use of telecommunications facilities. But for the access to

communications networks and facilities, providers would not collocate

in Level 3's Gatewaysfacilities, and Level 3 would not recelve revenue
from the lease of those facilities. Section 364.02(13), Florida Statutes,
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provides that a telecommunications facility “includes real estate,
easements, apparatus, property, and routes used and operated to provide
two-way telecommunications service to the public for hire within this
state.”

Level 3's interpretation would require us to read exceptions and
exclusionsinto theregulatory assessment fee statutesthat are ssmply not
there. The statutes plainly providethat regulatory assessment fees shall
be paid by al telecommunications companies based on their ‘gross
operating revenuesderived fromintrastate business,” andtherevenuesin
guestion here are gross operating revenues derived from intrastate
business. Theintroductory language of section 364.336 clearly indicates
that no other exclusions should beimplied by referenceto other statutes.

Order, p. 5-6. (APP-1)

The Commission also found that Level 3's collocation revenues were derived
from the lease of space in a telecommunications facility that was essentialy no
different than the revenues tel ecommuni cations companies collect for |ease of space
on telephone poles or in telecommunications vaults and conduits.

Collocation revenue is rent revenue from the lease of
telecommunications facilities, like revenue from the lease of space on
telephone poles and in telecommunications vaults and conduits. Rent
revenue hastraditionally beenincluded in tel ephone company assessment
fee calculations, and the statutes do not provide for any different
treatment here.

Order, p. 5 (APP-1)
The Commission issued its Declaratory Statement Order on August 14, 2001,

and Level 3filed its Notice of Appeal on September 12, 2001.



SUMMARY OF THE ARGUMENT

Inthe Declaratory statement proceeding below, Level 3 asked the Commission
todeclarethat itsrevenuesfrom collocation were not subject to regul atory assessment
fees, because they were not “gross operating revenues derived from intrastate
business’ under sections 350.113(3)(b) and 364.336, Florida Statutes. The
Commission held otherwise. 1t determined that the coll ocation revenueswererevenues
derived from intrastate business, and they did not fall within the specific exceptions
and exclusions explicitly defined in the statute’s language. Reading the statutory
language aswritten, the Commission declinedtoinfer that “intrastate business’ actualy

meant “intrastate tel ecommunicationsbusiness’, or “ businessderived from aregul ated

service.” The Commission’ s declaratory statement Order is entitled to great weight
and should be affirmed absent a showing that it was clearly erroneous.

The Commission’ sdecision interpreting itsregulatory assessment fee statutes
was reasonable and within itsauthority to make. The Commission did not exceed its
statutory authority by interpreting its own statute. It correctly decided that section
350.113, Florida Statutes, appliesto the Commission’ stotal cost to regulate, not the
particular costsof regulating aspecific service, and section 364.336 appliesto thetotal
business revenues of atelecommunications company, not to the particular revenues
derived from a specific service. It aso correctly determined that the scope of the fee
statutes was not limited to so-called “regulated services, but covered “intrastate
business’, aterm that is more inclusive than Level 3's narrow interpretation.

TheCommission correctly considered Chapter 364's statutory framework when
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it interpreted its fee statutes. That framework encompasses broad regulatory
responsibilities and powers with regard to the telecommunications industry. In the
exercise of that power and responsibility, the Commission incurs costs of regulation
that cannot be directly and specifically attributable either to a specific company or
specific servicesthat companiesprovide. Recognizing thisfact, and theimpracticality
of attempting such an assessment feeregime, theregul atory fee statuteswisely do not
require that effort.

Thelynch-pinof Level 3'sargument isthe categoric assertionthat itscollocation
serviceis not atelecommunications service and not aregulated service. Asidefrom
thefact that the clear language of the statute statesthat feesattach to all grossrevenues
from intrastate business, the Commission correctly questioned Level 3'sargument that
collocation was not telecommunications service. Collocation isameans and method
of interconnection, and interconnection is a fundamenta duty of all
telecommunications providers. In Florida“serviceisto be construed inits broadest
and most inclusive sense. And athough Level 3 was not required to provide
collocation, whenit choseto do so, itsrevenueswere subj ect to regul atory assessment
fees.

The Verizon declaratory statement Order is distinguishable on its
facts and is not relevant to this case, and the Commission’s decision was

constitutionally sound.



ARGUMENT
l. Standard of Review. The Court should give great weight to the

Commission’sinter pretation of itsregulatory assessment fee statutesand

should uphold the Declaratory Statement Order absent a showing that

theinter pretation was clearly erroneous.

Inthe declaratory statement proceeding below, Level 3 asked the Commission
to interpret its regulatory assessment fee statutes to exclude an ALEC's collocation
revenues from the assessment fee calculation on the grounds that collocation was
neither a"telecommunications” serviceunder federal law, a"regulated” service, nor a
servicelLevel 3was"required" to provide. Level 3argued that thetwo statutesat issue
were never intended to capture collocation revenues in calculating regulatory
assessment fees, and therefore were not "gross operating revenues derived from
intrastate business" under Sections350.113(3)(b) and 364.336, Florida Statutes. The
Commission reviewed its statutes in light of the question and the facts that Level 3
presented, and determined that the statutes did include coll ocation revenues as gross
operating revenues derived from intrastate business.

The case below was a statutory interpretation case, and it remains so in this
appeal. Thequestionisnot whether the Commission exceeded itsstatutory authority.
TheCommission had theauthority toissueitsdeclaratory statement. Section 120.565,
FloridaStatutes. The Commission had theauthority tointerpret itsregulatory statutes.

PW Ventures v. Nichols, 533 So.2d 281 (Fla. 1988). The question is whether the

interpretation it made was correct, and the appropriate standard of review of that

interpretation is the clearly erroneous standard.



Commission orderscometo this Court clothed with the presumption of validity.

Florida Interexchange Carriers Association v. Clark, 678 So.2d 1267, GTC, Inc. v.

Garcia, 791 So.2d 452 (Fla. 2001). The Commission'sinterpretation of astatuteitis

charged with enforcing isentitled to great deference. United Telephone Co. v. Public

Service Commission, 496 So.2d 116,118 (Fla. 1986) (". . . and will be approved by

thisCourtif itisnot clearly erroneous.) Seeal so, FloridaCable Television v. Deason,

635 S0.2d 14,15 (Fla. 1994); Floridiansfor Responsible Utility Growthv. Beard, 621
So.2d 410 (Fla. 1993). Theparty challenging the Commission'sorder hasthe burden
of overcoming these presumptions by showing a departure from the essential

requirements of law, City of Tallahasseev. Mann, 411 So. 2d 162, 164 (Fla. 1981),

and in a statutory interpretation case it is not sufficient to demonstrate that another
interpretation of the statute is possible, or even preferable, to the Commission’s.

Level 3must show that the Commission’ sinterpretationisclearly erroneous. D.A.B.

Constructors, Inc. v. Dept. of Transportation, 656 So.2d 940 (Fla. 1% DCA 1995)

Level 3 cannot avoid its burden, the deference due the Commission'sinterpretation,

or the clearly erroneous standard of review, simply by claiming now that the

Commission exceeded its statutory authority in making theinterpretation that it did.

Initial Brief, p. 16.

[I.  The Commission’s decision interpreting its regulatory assessment fee
statutes to include Level 3's collocation revenues was reasonable and
well within itsauthority to make.

Sections350.113, and 364.336, Florida Statutes, prescribetheformulaby which

the Commission calculates its costs and collects fees needed to cover those costs
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from telecommunicationscompanies. Thestatutesin effect createan equationfor the
fair calculation and collection of regulatory fees. Section 350.113 establishes the
Commission’ sside of theequation - the creation of the Commission’ sregulatory trust
fund, the cal culation of the Commission’ sregulatory costs, and themaximum feerate
that the Commission canassess. Section 350.113(3) appliesgenerally toall regulated
companiessubject tothe Commission’ sjurisdiction, and it requiresthat thecalculation
of the Commission’s costs “shall, to the extent practicable, be related to the cost of
regulating such type of regulated company.” Subsections(3)(a)-(e) identify thetypes
of companies subject to the fees and establish a maximum rate that the Commission
can assess against each type.!

The regulated companies’ side of the equation - the calculation of the
companies’ revenuesagainst which the Commission may assessitsfees- isprescribed
in the statutes for each regulated industry and is tailored to that industry. For
telecommunications companies the relevant statute is section 364.336, Florida
Statutes.? Section 364.336 sets the maximum rate at which the Commission can

assess aregulatory feeto 0.025 percent, providesfor a deduction of amounts paid to

1 Section 350.113(3)(b), Florida Statutes. Subsection 3(a) establishes the
maximum rate for railroads, subsection 3(c) establishes the rate for electric and gas
“public utilities” as defined in section 366.02, Florida Statutes, subsection 3(d)
establishes the rate for municipal electric utilities and rural electric cooperatives, and
subsection 3(e) establishes the rate for water and wastewater companies regul ated
under chapter 367, Florida Statutes.

2 See section 366.14, Florida Statutes, governing regulatory assessment fees
for electric and gas utilities, municipal electric utilities and rural electric
cooperatives. See section 367.145 governing fees for water and wastewater
utilities, and section 368.109 governing fees for intrastate natural gas pipelines.
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other telecommunicationsprovidersfor useof their facilitiesfrom theamount subject
to assessment, and permitsthe Commission thediscretion to collect feeson anannual
rather than a semi-annual basis. It provides that all regulated telecommunications
companies will pay an assessment fee based on their “gross operating revenues
derived from intrastate business."?

Both statutes areintegral to the fair calculation of regulatory assessment fees.
Each side of the equation is necessary, but they are not interchangeable, and the
requirements of oneare not necessarily relevant or applicableto theother. Oneof the
problemswith Level 3'sargumentsinthisappeal isthat it blursthedistinction between
the standard in section 350.113 applicable to the Commission’s calculation of its
regulatory costs (“shall, to the extent practicable, be based on the cost of regulating
such type of regulated company”) and the standard in section 364.336 applicable to
the regulated companies calculation of their regulatory fees (“gross operating
revenuesderived from intrastate business’) The standardin section 350.113 applies
tothe Commission'stotal coststo regulate all telecommunications companies, not the
particular costsof regulating individual telecommunicationscompanies, nor the costs

of regulating aspecific telecommunicationsservice. Thestandardin section 364.336

3 For purposes of calculating regulatory assessment fees for
telecommunications companies, section 364.336 is the more specific statute, not
section 350.113. Level 3issimply incorrect when it argues otherwise. Initial Brief,
page 21. Furthermore, in case of a conflict with section 350.113 or any other
regulatory statute, section 364.336 states clearly that its provisions would control,
“[n]otwithstanding any provisions of law to the contrary.”
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appliestothetotal intrastate businessrevenuesof atelecommunicationscompany, not
to the particular revenues derived from a specific service offering.

The regulatory assessment fee equation that the Legislature established in
section 350.113 and 364.336 recogni zes that the Commission's regulatory expenses
can vary considerably from year to year, and it spreadsthe costs of regulation equally
among all telecommunicationscompanies. Under thecurrent regulatory scheme, if the
Commission’ s costsrise all telecommunications companies share theincreased cost
burden through anincreaseintheassessmentrate. 1f the Commissionincurslimited
or no costs of regulating aparticular company in aparticular year, if the Commission
practiceslessregulatory oversight of competitive providers, or incursfew or no costs
related to aparticular service, all telecommunications companiesbenefit. Thereduced
costs are ultimately reflected in alower assessment fee rate for all companies.

A. Naether section 350.113(3), nor section 364.336, Florida Statutes,
limit the imposition of regulatory assessment fees to revenues
derived from so-called “regulated” services.

Initspetitionandinitsinitial Brief, Level 3 assertsthat the collocation service
it provides in its Gateway facilities to other communications providersis neither a
telecommunications service nor a service it is required to provide as a regulated
telecommunications company. (R-4) Initial Brief, page 28. Level 3 then arguesthat
theterm "grossoperating revenues' excludesrevenuesderived from servicesthat are

not telecommunications services or regulated services. Even if it could fairly be

argued that collocation services provided by atelecommunications company are not
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telecommunications services, which the Commission found questionable®, the
assessment fee statutes make no distinctions based on the type of service a
telecommunications company provides.

Level 3 claims that the Commission somehow ignored the requirements of
section 350.113 because it did not interpret the phrase "gross operating revenues
derived from intrastate business' to really mean "gross operating revenues derived
from intrastatetelecommunicationsor regulated services." (Initial Brief, pages20-22)
The Commission did not ignore section 350.113. It simply did not interpret that
statute or section 364.336 as Level 3 wanted. The Commission concentrated on
section 364.336, because that is the statute applicable to the question Level 3 asked:

arecollocationrevenuesgrossrevenuesderived fromintrastate businessfor purposes

4 Commissioner Palecki:

| think it would still be arguable if they rented space to atelecom
company that was just using it for general office purposes. But when
they're renting the space to a telecom company that usesit to
interconnect with Level 3's system, perhaps it becomes more clear that
thisis atelecom purpose that should be subject to aregulatory
assessment fee. (R-58)

Twice Commissioner Baez addressed the categoric assumption that
collocation was not a telecommunications service.

... [T]he question of the petition carries with it some implication that
collocation isn't atelecommunications service. Now | would like that -
- | mean, are we answering that question? | would like to know. |
have that question. (R-86)

That's my concern, and I'm not sure that I'm comfortable with
agreeing with the basis for Level 3's assertion that collocation is not a
telecommunications service under every circumstance. (R-89)
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of calculating a telecommunications company's regulatory assessment fees? The
Commission considered section 350.113 at its Agenda Conferenceand init’ s Order,
to the extent that it was relevant to the question before it.

Reading the statutes as written, the Commission correctly concluded that the
assessment fee statutes do not tie the cal culation of regulatory feesto services of any
particular kind, but to “intrastate business,” a term that is more inclusive than the
interpretation Level 3 propounds. “The language of the statute accounts for the fact
that the Commission’ s regulation encompasses much activity that cannot betied to
any specific servicesthat aregulated company may offer.” Order, page5. (App-1)
Atthe AgendaConference, in responseto Commissioner Palecki’ sconcern about the
lack of information in the proceeding about the costs of regulation under section
350.113, Commissioner Deason correctly described the effect of the statutethisway;

That particular section of the statute, I’ ve always interpreted that

that was to try to bring some parity or equity between the various

industriesthat weregulate, not necessarily companieswithinanindustry

and that’ s why we have different regulatory assessment fees. . ..

Now | would agree in a perfect world, a cost causer would pay

what he or she causes for the system. And if we go down that road a

long distance we may end up, for example, when we send an auditor to

a company to audit their books, we would send them a hill for the

number of hoursthat the auditor wasthere. | don’t think wewant to get

tothat. | mean, what we have hereisasurrogate for what the company

Iscausing in terms of costs. . . .

It's not a per service thing. It's revenue for a company. If a
company iscertificated to do businessin Florida, they’ re regulated, and

we have - asasurrogate of the cost they impose, wejust say we' re going

to impose a percentage to your intrastate businessrevenues. (R-92, 93,
94, 97)
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B. TheCommission appropriately considered the statutory schemein
itsinter pretation of its assessment fee statutes.

In Point | of its brief, to support its argument that the Commission's decision
in this caseis not entitled to deference, Level 3 argues that the Court need only ook
to the plain meaning of the regulatory assessment fee statutes to decide this appeal.
Initial Brief, pages 16-17. In Point Il of its brief, however, Level 3 argues that the
language in section 350.113, Florida Statutes, is plain and clear, but the language in
section 364.336 contains "the ambiguous language 'gross revenues derived from
intrastate business.™ Level 3 proposes that this inconsistency be resolved by
Interpreting the statutesto require"afinding, prior to assessing regul atory assessment
fees, that the revenues of atelecommunications company are both: (1) derived from
intrastate business; and (2) related to the cost of regulation performed by the
Commission.” Initial Brief, page22. Level 3complainsthat becausethe Commission
did not make these inferences when it analyzed the language of its regulatory
assessment fee statutesit failed to consider the broader statutory scheme of whichthe
fee statutes are a part. Thisisnot so.

Asidefrom thefact that the same language, " gross operating revenues derived
from intrastate business’, appearsin both statutes, and it is unreasonabl e to propose
that it isplain for purposes of the Court's standard of review but not for purposes of
statutory construction, the Commission did consider the broader statutory schemein
its decision. Commission appropriately found that the statutes did not tie the

collection of regulatory assessment fees to particular services. The complex nature
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of the Commission's broad regulatory activities and the costs incurred could not be
so particularly defined. Furthermore, Level 3's revenues from collocation are
comparableto other rent revenuesfrom thelease of telecommunicationsfacilities. The
Commission was correct in determining that Level 3's collocation services were
integrally related to Level 3's telecommunications business and the use of
telecommunications facilities. The regulatory statutes provide no clear basis for
treating AL EC collocation revenues any differently than ILEC collocation revenues.
Order, pages 5-6.

C. TheCommission retainsauthority over awide variety of activities
of all local telecommunications providersin Florida, including the
interconnection duties of ILECs (incumbent local exchange
companies) and ALECs and the means and manner of
inter connection.

Level 3'sargument that the Commission hasvery limited authority over ALEC
businessin Floridais overstated. Even with the Legislature's extensive revisionsto
Chapter 364 in 1995 to encourage the development of local telecommunications
competition in Florida, ch. 95-403, Laws of Fla,, it is clear that the Commission still

has broad regul atory responsibilitiesand powerswith regard to the telecommunications

industry. GTC, Inc. v. Garcia, 791, So.2d 452, 458 (Fla. 2001) Section 364.01(2),

FloridaStatutes, givesthe Commission exclusivejurisdictioninall mattersset forthin
chapter 364 to regulate telecommunications companies. Section 364.01(4), Florida
Statutes, gives the Commission the power to protect the public health safety and
welfare, promote competition, and ensure fair treatment of all telecommunications

providers by preventing anticompetitive behavior. Section 364.025 vests the
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Commission with authority to oversee the development and protection of universal
service. Sections 364.0251 and 364.0252 require the Commission to implement
consumer information programs and assist consumers in resolving any billing and
servicedisputeswith telecommunicationscompanies. The Commission enforcesthe
provisions of sections 364.08, 364.09 and 364.10, which prohibit free service,
discriminatory rates or charges, or undue preference in the provision of
tel ecommunications service.

Section 364.33 requires that al companies receive a certificate from the
Commission to provide telecommunications service in Florida. Section 364.337
directsthe Commission'soversight of ALEC'sbasiclocal telecommunicationsservice
"for purposesof establishing reasonable servicequality criteria, assuring resol ution of
service complaints, and ensuring thefair treatment of all telecommunicationsproviders
in the telecommunications marketplace." Section 364.3381(3) provides that "[t]he
Commission shall have continuing oversight jurisdiction over cross-subsidization,
predatory pricing, or other similar anti-competitive behavior and may investigate, upon
complaint or on its own motion, allegations of such practices." Sections 364.601,
364.603 and 364.604 give the Commission authority to regul ate telecommuni cations
companies hilling practices. All of the statutes described above apply to ALECslike
Level 3. All but section 364.337 apply to incumbent local exchange
telecommunications companies in Florida, and many apply to interexchange
telecommuni cations companies as well.

These statutes cover a broad range of regulatory responsibilities for the
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Commission, which generatevarying degreesof regulatory costs. Those costscannot
be tied to a particular telecommunications service a company may provide. Asa
practical matter, no simple or straightforward boundary linesexist so that the costs of
regulation can bereadily segregated or allocated. It would greatly increasethe cost to
attempt to pinpoint, track and allocate costs to every discrete service or activity of
every company. Nor isit practicable to tie regulatory assessment feesto the cost of
regul ating each particular company or eachtypeof service. Theamount of regulatory
activity acompany may generate is not necessarily or even reasonably related to the
amount of revenue it generates. Wisely, neither fee statute requires that effort.

As described above, the Commission retains authority over awide variety of
activities of all loca telecommunications providers in Florida, including the
interconnection duties of both ILECs and ALECs and the means and manner of
interconnection. Interconnectionisafundamental duty of al local telecommunications
providersin both Floridalaw and Federal Law. Section 364.16(2), Florida Statutes
states:

Each dternativeloca exchangetel ecommunicationscompany shall
provide access to, and interconnection with, its telecommunications
services to any other provider of local exchange telecommunications
servicesrequesting such accessand interconnection at nondiscriminatory
prices, terms, and conditions. If the parties are unable to negotiate
mutually acceptable prices terms and conditions after 60 days, either
party may petition the commission and the commission shall have 120
days to make a determination after proceeding as required by s.
364.162(2)pertaining to interconnection services.

Section 364.16(3) imposesthe same obligation on | LECs, and subsection (5) requires

all telecommuni cations companiesto provide accessto any “poles, conduits, rights-
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of-way- and likefacilitiesthat they own or control to other local telecommunications
companies. Whilesection 364.161, titled“ Unbundling and resal€”, imposesadditional
obligations on ILECs, the former monopoly local telecommunications providers, to
unbundle their local networks for lease by competitors, section 364.16 appliesto all
local providers.

Inthe TelecommunicationsAct of 1996, Congressimposed asimilar obligation
on all telecommunications providers. 47 U.S.C. 8§ 251 entitled “Interconnection”,
Imposes a duty to interconnect on all providers. Subsection (a) states:

General Duty of telecommunicationscarriers- each telecommunications
carrier has the duty -

(1) to interconnect directly with the facilities and equipment of
other telecommunications carriers

Like section 364.16(5), Florida Statutes, 47 U.S.C. § 251(b)(4), requires al local
exchange companiesto provide accessto poles, ducts, conduits and rights-of-way to
other telecommunicationsproviders. Thefederal law imposesadditional obligations
onincumbent companiesto | ease elementsof their networksto competing companies,
asFloridalaw does, and 47 U.S.C. § 251(c)(6) specifically requiresILECsto permit
its competitors to physically collocate their equipment on the ILECS' premises for
Interconnection and access to the elements of the ILECS' network.

The point that ismissing from Level 3'sdiscussion about collocationisthefact
that collocation isameans- perhapsthe most efficient means- to fulfill the obligation
to provideinterconnection. Collocation isthe means by which atelecommunications

company can fulfill its obligation to interconnect with other telecommunications
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companies for the seamless completion of telecommunications calls.

It is true that collocation is not the call itself. See Initial Brief, page 28.
Collocation is the act of locating the telecommunications equipment in a
telecommuni cationsfacility for the purpose of providing telecommunications. Under
Florida's law, found in section 364.02(11), Florida Statutes, “service is to be
construed in its broadest and most inclusive sense, ” and it stretches credibility to
contend that collocationisasimplereal estatetransaction, not integrally related to the
provision of telecommunications service.

Itisalsotruethat Level 3isnot required under Floridaor federal law to provide
collocation. Nevertheless, itisrequiredto provideinterconnectiontoitsnetwork, and
iIf it chooses to fulfill that responsibility by offering physical collocation servicesto
other communications providers, the Commission correctly held that its revenues
were “intrastate revenues derived from intrastate business.”

D. Levd 3'sinterpretation of the Commission’s Verizon decision is
incorrect and that decision is not relevant to the facts of this case.

In its Order, at footnote 4, page 5, the Commission dismissed Level 3's
argument that its recent declaratory statement in theVerizon case, Inre: Petition by

Verizon Florida, Inc. for Declaratory Statement on A pplicability of Sections364.336,

F.S. and Rule 25-4.0161, F.A.C., Requlatory Assessment Fees, Docket No. 001556-

TL, Order No. PSC-01-0097-DS-TL, issued January 11, 2001, Appeal pending, S.
CT. Case No. SC01-323, required the exclusion of Level 3's collocation revenues

from theregulatory assessment fee calculation. The Commission stated that Level 3's
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relianceon Verizon wasmisplaced. The CommissionexplainedthatinVerizonit had
addressed theimputation of yellow pagesadvertising revenuesgenerated by Verizon's
affiliate to Verizon for regulatory assessment fee purposes, given the fact that
Verizon' s affiliate was not atelecommunications company. That isnot the question
in this case, and the decision in Verizon is inapplicable and irrelevant. Thereisno
guestion here that Level 3 is a telecommunications company, and the collocation
revenuesareitsownrevenues. That being said, theV erizon opinion actually supports
the Commission’ sdecision here. Contrary to Level 3'sreading of that case, Verizon
was not required to provideyellow pagesadvertizing. Itwasonly required to provide
white pages advertising. Where Verizon choseto provide advertising aong withits
white pages, therevenueswere subject to regulatory assessment fees. Similarly here,
Level 3isnot requiredto providephysical collocationtointerconnect communications
providers to its network and other providers, but where it has chosen to do so, the
revenues are subject to assessment fees.

[11. The Commission’s Declaratory Statement interpreting its regulatory
assessment fee statute is Constitutionally sound.

The Commission would like to point out that Level 3 did not raise any equal
protection issues in the proceeding below and the Commission did not have the
opportunity to consider them in it’'s decision interpreting its regulatory assessment
feesstatutes. Regardless, Level 3'sequal protection claimsarewithout merit. Level
3 makes no argument that asan ALEC it has been subject to different treatment than

other ALECs. It smply argues that collocation providers who are not
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telecommuni cations compani es enjoy unregul ated status and do not pay assessment
fees. Level 3hasnot been denied equal protection becauseit occupiesthe same status
asother certificated aternative local exchange companiesin Florida, al of whom are

subject to the same regul atory assessment feerequirements. Storey v. Mayo, 217 So.

2d 304 (Fla. 1968).

As the Court stated in Florida Department of Business and Professiond

Regulation v. Investment Corp., of Palm Beach, 747 So. 2d 374, 382 (Fla. 1999),
legidativeintent isthe primary principleof statutory interpretationin Florida, whichis
determined first and foremost from the plain meaning of the statute's language.

Accord, Florida Department of Revenue v. Florida Municipal Power Agency, 2001

Fla. LEXIS 1254 (Fla. 2001) ("Even where acourt is convinced that the Legislature
really meant and intended something not expressed inthe phraseol ogy of theact, it will

not deem itself authorized to depart from the plain meaning of the language whichis

free from ambiguity.” Quoting Forsythe v. Longboat Key Beach Erosion Control
Dist., 604 So. 2d 452, 454 (Fla. 1992)

InitsOrder the Commission correctly declined to read additional limitationsor
exclusions into the language of the regulatory assessment fee statutes. The
Commission correctly found that Level 3's collocation revenues were intrastate
revenues derived from Level 3's business and thus subject to the assessment fee
statutes. The Commission madethat finding becausethelanguage of the statuteswas
clear and because L evel 3'sassertion that itscollocation revenueswereunrelatedtoits

intrastate business and the use of telecommunications facilities was not credible.
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However the Court views the clarity of the regulatory assessment fee statutes, the

Commission's interpretation was reasonable and should be upheld.
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CONCLUSION
Level 3 has not met its burden to overcome the presumption of validity that
attaches to Commission orders. It has not shown that the Commission’sdecisionis
clearly erroneous or that it departs from the essential requirements of law. The
Commission’ sinterpretation of itsregulatory assessment fee statuteswasreasonabl e,
correct, and is entitled to great weight. The Court should affirm the Commission’s
Order.
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