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I N THE SUPREME COURT OF FLORI DA

JOHN BLACKWELDER

Appel | ant,

VS. CASE NO. SC01-2058

STATE OF FLORI DA,

Appel | ee.

| NI TIAL BRI EF OF APPELLANT

PRELI M NARY STATEMENT
The record on appeal consists of 17 vol unes. The clerk’s
record including pleadings, orders, pretrial matters and the
pl ea hearing are contained in volunes one through eight and wl|

be designated with the prefix “R followed by the volune and

appropriate page nunbers. The penalty phase and sentencing
transcripts are contained in volunmes nine through 17 and wll be
designated with the prefix “T.” Ref erences to the appendix to

this brief will be designated with the prefix “App.” followed by

a letter designation.



STATEMENT OF THE CASE AND FACTS

A Col unbia County grand jury indicted John Bl ackwel der, an
inmate at Colunbia Correctional Institution, for the first
degree preneditated nmurder of another inmate, Raynond D. Wgl ey,
occurring on May 6, 2000. (R1:2) On March 15, 2000, Bl ackwel der
pl eaded guilty to the crime as charged with the understanding
that the State would seek the death penalty. (T4:646-647; 736-
760) During the plea hearing, the follow ng exchange about the
vol unt ari ness of Bl ackwel der’s plea transpired:

THE COURT: How about knowi ngly and intelligently?

THE DEFENDANT: Very intelligently. You know, | knew

from the day when it happened what going to happen,

you know. So, yeah.

THE COURT: When it happened?

THE DEFENDANT: Wen | killed Wgl ey.

THE COURT: kay. When you did that, then you knew
what was goi ng to happen?

THE DEFENDANT: That | would get the death penalty, or
hopefully will.

THE COURT: Okay. And that’s your position?

THE DEFENDANT: That’'s the position -- why | killed
hi m If it wasn't going to be him it wuld be
anot her or another, you know. I made it clear | want
-- | want off this world. | can’'t kill nyself. [’'m
not suicidal . But | sure can make it hard for

everybody el se.
THE COURT: And how was that?

THE DEFENDANT: Just doing what | have to do?



THE COURT: And what is that?

THE DEFENDANT: Until | get ny death penalty, you know.

THE COURT: kay. And what did you have to do to get
the death penalty?

THE DEFENDANT: | had to kill soneone.

THE COURT: Ckay.

THE DEFENDANT: | don’'t want to kill no nore. But if
| get another life, that’'s the way it wll be. Sooner
or later they’'re going to put nme near sonebody, and
I’11 do it again.

THE COURT: You will do it again.

THE DEFENDANT: Yes, sir. Yes, sir, | made it very
cl ear.

THE COURT: Ckay. You made --

THE DEFENDANT: | don’t want to. But if | don't get
the death penalty, yes sir.

THE COURT: You will kill again.
THE DEFENDANT: Sure.
THE COURT: As nany tinmes as necessary, is that --

THE DEFENDANT: Yes, sir.

THE COURT: -- what you're trying to convince ne of?

THE DEFENDANT: And not just trying. | wote it from
the beginning. | think M. Dekle will tell you. He's
got paperwork where | wote, you know. He had a
shrink come and talk to ne. He made his opinion. o
course, | think that shrink is sonething, but | would
ask that -- | want sone psychol ogical testing done.
| want you to feel confident that | have ny right
facilities[sic]. | know who | am what planet, what

gal axy I’ mon, everything, you know.



THE COURT: And you feel confident in that?
THE DEFENDANT: Ch, vyes.

THE COURT: In other words, there’'s no question about
you under st andi ng what we’re doi ng here today?

THE DEFENDANT: Yes, sir. Yes, sir.
|’ m asking, to save the state noney, you know, all the

way around the board, let’s just call it quits. You
mght call it assisted suicide. | don’t know, you
know.

But the point is I know how I am |’m stuck in
prison the rest of ny life. There’'s no way of getting
out . |’m not being in there. | can’t handle it.

It’s not even |like the old prison system it’s a |ot
different ball gane.

| don't |ike being nessed wth, you know. The
reason | took that one out was from nessing with ne,
you know. It don't matter who it will be. It could
be an officer the next tinme, and that's what | don't
want .

| really don't want to hurt nobody. | took a
little plan on picking the woman. | knew he had a
life sentence. | knew he had no parole. | knew he
was in for rape. So yes, | preplanned it.

THE COURT: And |I'm getting the inpression that you're
trying to convince nme that, if you aren’t executed by
the state, that you' re going to execute soneone el se.
I s that your position?

THE DEFENDANT: To be honest with you, | can't tell you

for sure. But I -- | can’t see ne staying in prison
| ong.

THE DEFENDANT: Right. Now, |'m not waiving the jury
phase. | want the jury phase.

THE COURT: For the penalty phase.

THE DEFENDANT: That’'s right.



THE COURT: And why do you want -- why do you want

t hat ?

THE DEFENDANT: Well, | figure this. Nunber one, |
don’t want it all falling on your shoulders. Okay?
And | then that it would be hard, if | was in you
position, to do it by just one person than what 12
reconmends. | think it would be easier for you, for

you to hear them conme back and say vyes, his
aggravating factors are nore than the mtigating.

THE COURT: And you want to speak to the jury.

THE DEFENDANT: Sur e.

THE COURT: COkay. Well, | respect that right.

And we all agree then to have -- inpanel a jury for
penal ty phase?

MR. DEKLE: Yes, sir.

MR. AFRI CANO Yes, sir.

THE DEFENDANT: Yes, sir. | don't want to nmake it hard
on no one.

(R4: 739-742) Blackwelder told the court that he wanted his
attorneys to investigate and present at the penalty phase
anything they could find in mtigation. (R4:747-748)

The prosecutor related the factual basis for the plea, and
the defense agreed that the State could establish a prima facie
case:

MR. DEKLE: Basically, the state stands ready to prove

t hat the defendant, in his cell at Col unbi a

Correctional Institution here in Colunbia County, tied

inmate Raynond Wgley in a four-point restraints into

-- on the bottom bunk that was in that cell, that he

then took a ligature and tied it around the neck of
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M. Wgley and conpressed that ligature to the point
that he killed M. Wgley by strangul ati on.

At that point he then left the cell, leaving the
body in the cell, went and reported his conduct to a
correctional officer. The FDLE and the O fice of the
| nspector General were summoned to the scene.

Since that tinme M. Blackwelder has given a ful
and conplete taped statenent in which he admtted to
preneditating the nmurder of M. Wgley and descri bing
how he commtted that nurder. That conplete taped
statenent was nmade after a full and conplete advisa
of his Mranda rights. A transcript of that statenent
isin the court file.

Since that tinme M. Blackwelder has witten a
nunber of letters which <contain what the State
contends to be admissions to the -- to the -- to the
hom ci de.

And that’s basically the evidence that the state
stands ready to prove to prove the preneditated
hom ci de. When we get to the penalty phase, we’'ll be
offering a trenendous anmount of additional evidence as
it relates to the circunstances of the hom cide. But
that’ s enough to prove the preneditated nurder.

(R4:746-747) Circuit Judge E. Vernon Douglas accepted the plea
and scheduled the case for a penalty phase trial. (R4: 753-756)
The court ordered a psychol ogical exam nation and a presentence
investigation at the request of the defense. (R4:753-754, 757-
758)

The jury recommended a death sentence with a 12 to 0 vote.
(R7: 1240; T14: 831-834) Judge Dougl as inposed a death sentence.
(R 8: 1410-1425; T16:791-819)(App. A) In the sentencing order
four aggravating circunstances were listed as proven: (1) the
hom ci de was conm tted while Bl ackwel der was under a sentence of

i mprisonnment; (2) Blackwelder had been previously convicted of



a violent felony; (3) the homcide was especially heinous,
atrocious or cruel; (4) the homcide was conmtted in a cold
cal cul ated and preneditated manner. (R8:1410-1415)(App. A

Regarding mtigation, the order addressed statutory and
nonstatutory mtigation. (R8:1415-1422)(App. A) Four statutory
mtigators were di scussed:

(1) Blackwel der was under the influence of extrenme nenta
or enotional disturbance at the time of the crinme. The factor
found and given little weight based on a finding that
Bl ackwel der suffered antisocial personality disorder.

(2) The victimwas a participant in the crinme. The factor
was rej ect ed.

(3) Bl ackwel der acted under extreme duress or the
substanti al

dom nation of another. The factor was rejected.

(4) Blackwelder’s capacity to appreciate the crimnality of
his conduct or to conform his conduct to |egal requirenents were
substantially inpaired. The factor was found and given little
wei ght, on the basis of Blackwelder’s diagnosis of antisocial
personal ity di sorder

Four nonstatutory mtigating factors were di scussed:

(1) Blackwelder’s relationship with his parents. The factor

found as a mtigation circunstance and given little weight.



(2) Blackwelder’s history of sexual abuse as a child. The
factor found as a mtigation circunstance and given little
wei ght .

(3) Blackwelder’s history as friendly, loving and hel pful
to friends and famly. The factor was rejected.

(4) Blackwelder’s nental inpairnents. Based on a diagnosis
of antisocial personality disorder, the factor found and given
little weight.

A Notice of Appeal to this Court was filed. (R3:1440-1441)

Penalty Phase Tri al

State’'s Presentation

On May 6, 2000, John Bl ackwel der was housed in F-dormtory
at Colunmbia Correctional Institution. (T11l: 390-391) Bl ackwel der
approached Sergeant Tinothy Saxon, a correctional of ficer
supervisor, and said, “You can go ahead and take ne to jail
Sar ge. | just killed a fagot in nmy cell.” (T11:391, 406-407)
Saxon had anot her correctional officer handcuff Bl ackwel der, and
he proceeded to Bl ackwelder’'s cell. (T11:391) In the cell, Saxon
found the body of Thomas Wgley face down on the bottom bunk
partially covered with a sheet. (T11:392-395)

Shawmn Yao, a crinme l|aboratory analyst, examned and

phot ographed the crinme scene. (T11:421-430) Photographs of the



cell, the bed and the body were introduced as State’'s Exhibits
13-21) (T11:423-427) The body was nude and had a white strip of
cloth wapped around the throat as a ligature. (T11l: 423-425)
Clothing was found on top of a footlocker. (T11:426-427)
Additional strips of cloth were attached to the bottom of the
bunk. (T11:425-426) One strip was |ocated wunderneath the
mattress. (T11:426-429) Yao took the strips of <cloth into
evi dence. (T11:427-430) (State’ s Exhibits 24-26)

Dr. Bonifacio Floro, a forensic pathol ogist, perfornmed the
autopsy on Wgley. (T11:372-373) The body arrived conpletely
nude with a white cloth tied around the neck. (T11:374) Due to
the blood going to the brain being unable to return because of
the ligature, the neck and head were swollen and red. (T11:374-
375) Upon renoving the ligature, Floro found a furrow around the
neck with and abrasions or scratches, which Floro opined were
caused by Wgley's attenpt to |oosen the ligature. (T1l1:376)
Both eyes contained henorrhages consistent with strangul ation.
(T11:376-377) Floro
concl uded that cause of death was strangulation as the result of
a

hom ci de. (T11l:377-378)
According the two inmates who lived in the sane dorm

Bl ackwel der and Wgley had a honobsexual relationship. (T11l:396-



398, 412-413) Londell Mss was Bl ackwel der’s roommate for three
weeks. (T11: 396- 398) During that tinme, Moss said that
Bl ackwel der and Wgley used the cell for sex perhaps three
times. (T11:398, 401) They would ask to “borrow the cell.
(T11:398) A friend of Wgley's, Walter Martinez, said that
Wgley and Bl ackwel der had a break-up of the relationship for
about a week, but they were back together for a week at the tine
Wgley was killed. (T11:413-415) On the day W gley died,
Bl ackwel der mentioned to Mdss that he and Wgley were having
probl enms. (T11:398) Later, when Mdss returned to the cell after
his job, he net Blackwel der who carried his property and said he
was noving. (T11:399) He told Mbdss that Wgley was asleep in the
bunk in the cell. (T11:399) Mss said there was cardboard on the
cell w ndow which he renpoved. (T11:399-400) He nudged Wgl ey,
but he did not nove. (T11l:400) Moss pulled back that blanket and
was shocked to find Wgley dead. (T11:400) Sergeant Saxon
arrived and had Mss escorted to another dorm (T11:400) Moss
said he knew that Blackwelder had been taking psychotropic
medi cation and that he stopped taking it over three weeks
earlier, about three days before Mss noved into the cell.
(T11:401-402) Blackwelder would sonetinmes play cards wth

imaginary friends -- Bubba, No-Nanme and Jimmy. (T11:401) He

10



woul d becone upset when Bubba would win the card gane. (T11:401)

Bl ackwel der gave four statements to Jack Schenck, the
correctional officer performng the crimnal investigation.
(T12:441-530) The first statenment was shortly after the hom cide
on May 6, 2000. (T12:444-474) (State’'s Exhibits Nos. 27 & 28) At
that tinme, Blackwelder advised that he killed Wgley to stop
Wgley from sexually harassing him (T12:448-449) Initially,
Bl ackwel der and Wgley had been friends. (T12:450) There was no
sex involved in the relationship. (T12:450) Wgley kept asking
to give Blackwel der oral sex, and one day, Bl ackwel der agreed.
(T12: 450-452) Bl ackwel der told Wgley he did not like it and did
not want to engage in any sexual acts with him (T12:452-454)
For about two weeks, Wgley Kkept comng back to Blackwel der
asking for sex -- wanting to be |overs. (T12: 448-449)
Bl ackwel der told Wgley that he had been nolested as a child and
he had psychol ogi cal problens. (T12:449) After the noon neal
on May 6, Blackwelder returned to his cell. (T12:454) He was
housed in an open popul ation area where the inmtes were free to
nmove around during the day. (T12:451-452) H's roonmate was not
at the cell and Blackwel der went to the guard station to advise
that he was not there since he had been paged. (T12:454-455)

Upon his return to the cell, Blackwelder found Wgley sitting

11



in the cell waiting for him (T12: 454-455) Wgley said, “Cone
on, let’'s do sonmething.” (T12:455) Bl ackwel der told him that
he would have sex with him if Wgley stripped and allowed
Bl ackwel der to tie himdown to the bed. (T12:456) Wgl ey agreed,
took his clothes off and placed them on a footlocker. (T12:456-
457) Bl ackwel der tied Wgley's hands and feet with strips of
cloth which had been attached to the bed while he was face down
on the bottom bunk. (T12: 457-458, 461-462) Additionally,
Bl ackwel der tied a wash cloth over Wgley's nouth. (T12:458,
462) Bl ackwel der took his pants off and got on his knees sitting
on top of Wgley s back. (T12:459) Bl ackwel der asked, “Are you
read for the fun?” (T12:459) At that tinme, Blackwelder pulled
another strip of cloth from under the top bunk mattress and
| ooped it over Wgley's neck and strangled him (T12:459, 464-
466) At first, Wgley said, “John, stop. John, you're hurting
me.” (T12:465) Bl ackwel der responded, “Really? Aln't that a
bitch. You should have thought about that before. W mght just
finish it.” (T12:465) Blackwelder pulled the string tighter
until Wgley' s face turned blackish and blood canme out of his
nose. (T12:465-466) He then untied Wgley, placed his persona
property in a pillow case and walked to the captain’s office
where he advised the officers “there was a dead one in there.”

(T12: 466) Bl ackwel der realized killing Wgley was not the right,

12



but he had been trying to get psychological help. (T12:472) He
said he could no longer talk to Dr. Hamlton at the institution
because he could not trust the confidentiality of his
conferences. (T12:472)

A second interview of Blackwel der occurred at 7:00 p.m on
May 6, 2000. (T12:474-478) Schenck again asked Bl ackwel der about
the sequence of the events, and then, he questioned Bl ackwel der
about his nmotives. (T12:476-488) Bl ackwelder intended to Kkill
Wgley so that he would not again bother anyone. (T12:489-498)
Bl ackwel der felt as if Wgley was another nolester trying to
mani pul ate just |ike the one who nolested Blackwelder as a
child. (T12:489) The string Blackwel der used had been in place
under the mattress for a couple of days. (T12:494-495)
Bl ackwel der said he prepositioned the string to be ready because
he felt that Wgley was not going to stop bothering him
(T12: 494-495) For four nonths, Blackwel der had been sexually
harassed by other inmates. (T12:495) He went for psychol ogica
hel p, but instead of help, Blackwelder said he received a
disciplinary report for making a verbal threat. (T12:496) He
concluded that the next tinme a problem arose he would deal wth
it hi msel f rather than trying to seek help. (T12: 496)

Bl ackwel der killed Wgley to stop him (T12:497-499)

13



On May 9, 2000, Schenck conducted a third interview of
Bl ackwel der. (T12:500-503) Schenck asked Bl ackwel der about the
relationship he had wth Wgley and confronted him with an
allegation that he killed Wgley because Wgley had started a
relationship with soneone else. (T12:510-513) Bl ackwel der deni ed
that was true and said it would have been a blessing if Wgqgley
had a relationship with sonmeone el se. (T12:513)

Schenck interviewed Blackwelder a fourth tine on My 31,
2000. (T12:523-530) Blackwelder had sent a letter to the State
Attorney which contained a riddle about a wist watch. (T12:524-
527) After killing Wgley, Blackwelder took Wgley' s watch.
(T12:527) He denied that he killed for the watch and that he
took it since Wgley didn't need it anynore. (T12:527) Schenck
t ook possession of the watch during the interview (T12:528)

The State introduced several |etters Bl ackwel der wote after
the hom cide. (T12:529-547)(State’s Exhibits Nos. 39-46) These
letter were addressed to the State Attorney, FDLE, the Governor,
and a newspaper. (T12:534-548) Two letters to the State Attorney
included the riddle about the watch and one suggesting that
other nmurders in prison were in sone way connected and urging
the State Attorney to get him to trial. (Ex. Nos. 39,
40) (T12: 536) A letter to the FDLE urging that the State

Attorney be pressured to get Blackwelder to trial or there would
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be other nmurders in the prison system (Ex. No. 41)(T12:537) One
letter to a nanmed FDLE agent nentioned earlier msinformtion
Bl ackwel der sent about the Adam Wal sh case and stated that he
had a dream about a crop duster spraying a purple haze over a
crowmded NFL football ganme in Florida. (Ex. No. 43)(T12:539) The
first of three letters Blackwelder sent to the Governor asked
for a pardon to be released from prison to seek revenge on
el even others in the community. (Ex. No. 42) (T12:538) The second
letter to the Governor related the dream about crop dusters
spraying a purple haze on a football gane. (Ex No. 44)(T12:540-
541) A third letter to the Governor, admtted that he killed
Wgley and had planned the nurder for days. (T12: 542)
Bl ackwel der explained in that letter that he had a life sentence
with no chance of release and therefore had a license to kill.
(T12:542-543) He said there was no advantage or disadvantage to
kill inmates or staff when you had a life sentence. (T12:543)
The letter suggested that depending on how Bl ackwel der’s case is
resolved will show other inmates with a life sentence if there
is a reason not to kill in prison. (T12:543) Bl ackwel der stated
in this letter that he had vowed to kill 13 people who caused
himto unjustly be inprisoned for l[ife and would kill inmates or
staff as substitutes. (T12:544) The letter also nentioned the

crop duster dream (T12: 544)Bl ackwel der stated that he prayed

15



for the death penalty and that if he received death he woul d not
kill anyone else. (Ex. No. 45) (T12:544) A letter was sent to
the Ft. Pierce News Tribune which in substance was the sane as
the letter to the Governor. (Ex. No. 46) (T12:545)

The State introduced, via a stipulation, Blackwelder’s prior
convictions: sexual battery on a child under 12; attenpted
sexual battery on a child under 12; and five counts of |lewd and
| ascivious or indecent act on a child wunder 16. (State’s

Exhi bits Nos. 48 & 49) (T12:548)

Def ense Presentati on:

Dr. Chat Ham | t on, a psychol ogi cal speci al i st W th
Department of Corrections, was Blackwelder’'s case nmanager
(T13:612-614) Bl ackwelder had a working diagnosis of inpulse
control di sorder, anti soci al personality di sor der and
pedophilia. (T13:615, 633) He was treated with nedications --
Prozac and Mel laril. (T13: 615-616) Ham | t on first saw
Bl ackwel der in 1999, and he thought Bl ackwel der had been on the
medi cations since 1998. (T13:616) In January 2000, Bl ackwel der
cane to Hamlton with a psychological alert problem (T13:616)
A procedure was in place for where an inmate could who is
di straught, wants to hurt hinmself, or wants to hurt soneone el se

can decl are a psychol ogi cal energency and be seen for assistance
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within an hour. (T13:617) Hamlton said such a request 1is
considered a “cry for help.” (T13:617) Bl ackwel der stated that
he felt |like he was being sexually harassed in his housing area.
(T13:617) He did not want to hurt hinself or to be hurt, but he
did want the harassnment stopped. (T13:617) He felt like hurting
soneone else. (T13:617) He wanted a break from the housing area
and sought sonme kind of confinenent. (T13:619) There were two
types of confi nenent opti ons avail abl e to hi m (D
adm ni strative confinenment afforded to inmates who feel their
life is threatened and (2) confinement of inmates who have nade
verbal threats to hurt sonmeone. (T13: 618-620) Bl ackwel der did
not want the first, admnistrative confinenent for protection.
(T13:619) In this context, for the purpose of obtaining
tenporary confinenent, Blackwelder nmade a threat -- he felt I|ike
using the laces from his boot to strangle another inmate -- for
the purpose of being confined. (T13:617-621) He knew a threat
was a ground for breach of confidentiality and that Ham|ton
woul d have to advise security. (T13:621) Neither Hamlton nor
Bl ackwel der realized that in addition to confinenent, security
would also wite a disciplinary report (DR) puni shi ng
Bl ackwel der for his threat. (T13:621) Bl ackwel der wote Ham I ton
wth his frustration over the DR and said he could no | onger

trust Hamlton. (T13:622) He also expressed concerns about
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i nadequate protection of confidentiality of patient records.
(T13:622-623) Bl ackwel der wanted a transfer to receive nental
health treatnment from soneone he could trust. (T13:622) Doug
Johns, Blackwelder’s <classification officer, wote a report
acknow edging Blackwelder’s major nental health issues and
recommended a transfer. (T13: 657-661)

Dr. Pabl o Lamangcolob , a psychiatrist wth the Departnent
of Corrections, treated Blackwelder.(T13:664-665) He used a
wor ki ng diagnosis of inpulse control disorder and pedophilia.
(T13: 665- 666) Tr eat ment included both nedications and
psychot herapy. (T13:666) Aggression, inpulsivity and violence
can be the result of inpulse control disorder. (T13:669) On
March 27, 2000, Blackwelder requested to stop his nedication.
(T13: 669) Lamangcol ob  counsel ed against that action, but
Bl ackwel der exercised his prerogative to stop nedication.
(T13:669-670) From March 27th until June 6th, including the date
of the homcide of Wgley, My 6th, Blackwel der was not taking
his nmedications or recei ving psychot herapy. (T13: 670-671)
Lamangcol ob saw Bl ackwel der on May 9th, after the hom cide, and
at that tine, Blackwelder said that if he had been taking his
medi cations the homcide probably would not have occurred.

(T13: 671-672)
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A long-tinme friend of Bl ackwel der’ s, M chael Guer o,
testified. (T13:699) CGuero knew Bl ackwel der as a conpassionate
and giving man. (T13:700) He was thoughtful, never forgot a
bi rthday and would help plan famly gatherings. (T13:700) He was
a friend who was always there to help. (T13:702) Guero did not
know nmuch about Bl ackwel der’ s youth, except that he attended an
acadeny when a child. (T13:700) Bl ackwelder’s parents were tough
people. (T13:700-701) Guero knew Blackwel der when he ran the
famly business, and he did not think Blackwelder was fairly
conpensated for his work. (T13:701-702) He knew that Bl ackwel der
was hurt by the way his parents treated him (T13:702)

Jean Gardner is Blackwelder’s sister. (T13:705) She said
John was the youngest of four children to parents who only
wanted two. (T13:705) The ol dest, Dwi ght, was the favored child.
(T13:705) John was a baby when the famly noved from Chio to
Florida. (T13:706) Their father, an alcoholic, ran a bar for a
time in Sanford. (T13:706) Utimtely, the famly opened a
restaurant in Fort Pierce. (T13:706) Jean, at 13, was expected
to work long hours at the restaurant. (T13:706-707) Jean, her
younger sister, Susanne, and John, when he was a bit ol der,
wor ked constantly in the restaurant. (T13:706-707) They would
work until 10:00 at night, their dad would pick up a quart of

[ iquor as he drove them honme, they would arrive hone sonetines
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as late as 11:00, eat dinner and do their honmework. (T13:707)
When John was five-years-old, his parents sent him to boarding
school, Sanford Navel Acadeny. (T13:708) An instructor at the
acadeny nolested him (T13:708) John kept calling his parents
and begging to conme hone. (T13:708) Finally, John and another
boy broke into a car in the parking lot and the acadeny sent him
home on a bus. (T13:708) Their dad was angry that the school had
sent him honme on a bus because he was so young. (T13:709) The
nmol estation was never even acknow edged or talked about, nuch
| ess anything done about it. (T13:709) Jean renenbered that John
woul d do anything for attention from his parents. (T13:709) She
said he was |ike a puppy trying to get soneone to pet him
(T13:709)

When John was grown, he worked running the fam |y business.
(T13:710-711) She said he was never fairly conpensated
(T13:710-712) Their parent seened to think that allowing himto
live at the house and drive one of their cars was a substitute
for a salary. (T13:710)

Bl ackwel der testified personally about several matters
pertaining to his childhood, his nental health condition, the
circunstances of the crime and the letter he wote after the

hom ci de. (T13: 715-785)
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When Bl ackwel der was eleven years old and in the sixth
grade, a teacher at the Sanford Naval Acadeny nolested him
(T13:716) The teacher used to take three or four of the children
to the novies and other outings. (T13:716) One night, two of the
ol der children awoke Bl ackwelder and told him to go to the
teacher’s room (T13:716) At the room the older boys pulled
Bl ackwel der’s pants down and the teacher, M. Minday, had him
cone to his bed. (T13:716) Miunday was nude. (T13:716) He had
Bl ackwel der perform oral sex on him (T13:716) Bl ackwel der
started crying and was told to go to his room (T13:717) The
next norning the commandant stopped him and asked hi m why he had
been in the hallway during the night crying. (T13:717)
Bl ackwel der told him what happened. (T13:717) The commandant
scolded him told him to go to class and forget about it.
(T13:717) Munday was fired. (T13:718) Bl ackwel der started
rebelling -- snoking on canpus, stealing hub caps off of cars in
the parking lot. (T13:717-718) The school never gave him
counseling, but he was sent home on bus. (T13:718-719) H's
parents were told of allegations that a teacher bothered him
(T13: 719) Bl ackwel der never received counseling. (T13:719)

The circunstances leading up to the homcide started in
January 2000. (T13:719) Bl ackwel der stated that sone innmnates at

Col unbia Correctional were sexually harassing him (T13:719) He

21



said when it 1is known you are incarcerated for nolesting
children a label is attached. (T13:719) Although he tried to
avoid problens, a tine came when he could not. (T13:720)
Bl ackwel der went to nental health services under the self-
decl ared nedical energency procedure.(T13:720) He advised Dr.
Ham [ ton about the harassnment from three inmates. (T13:720)
During the interview Blackwel der said he nade a verbal threat
toward Inmate Geen. (T13:720) He threatened to strangle him
with a shoelace. (T13:720-721) Blackwelder mnmade the coment
solely to be sent to protective confinenent. (T13:721) He knew
Ham [ton would have to report the threat. (T13:721) However,
Bl ackwel der did not expect to also receive a D R for the
comment, and he felt ill toward because Ham lton did not have to
wite the D.R under the circunstances. (T13:721) Bl ackwel der
said his trust in the prison nental health services was further
eroded when he saw inmate files in the hallway, conprom sing
confidentiality. (T13:722-723) He gave up on the nental health
services. (T13:723) After he was denied protective managenent by
renmoval to another institution and the reliance on drugs rather
than counseling, Bl ackwel der stopped seeing the prison
psychol ogi sts. (T13: 723-725) He also stopped taking his

medi cati ons on March 27, 2000. (T13:670-671, 723)
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Anot her inmate introduced Blackwelder to Wgley. (T13:725)
Bl ackwel der needed funds to buy soda and toiletries, and Wgley
offered him a deal. (T13:725) Wgley would supply Bl ackwel der
with those itens, and in return, Blackwel der would act as his
“woman.” (T13:725-726) The understanding was that there would be
no sex involved. (T13:725-726) Wgley wanted to change his inage
on the conpound so that others would think he was a “nan” now.
(T13: 726) Bl ackwel der knew that when at another prison Wgley
had been a “boy.” (T13:727) Bl ackwel der woul d serve Wgley --
change sheets on his bed, get drinks during neal tine, give him
massages. (T13:726) After about two weeks, Wgley wants to break
the deal and Blackwelder agreed. (T13:726-727) A week |later,
Wgley approached Blackwelder to restart the arrangenent.
(T13:727) Wgley said to show he was sincere, he would perform
oral sex on Blackwel der. (T13: 727) Afterwards, Blackwelder told
Wgley that he did not want to restart a relationship with him
(T13:727-728) However, Blackwel der knew Wgley would be back to
bot her him again about the relationship. (T13:728) Blackwel der
made a decision that he would deal with the situation. (T13:729)
He set up the bunk with the strips of cloth as tie downs.
(T13: 729)

Wgley showed up in Blackwelder’'s cell after [lunchtine.

(T13:729) Blackwelder’s roommate was not there at the tine.
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(T13: 729-730) Wgley asked for sexual activity of sonme Kkind.
(T13:730) In response, Blackwel der said they could do sonething
if Wgley would allow Bl ackwel der to tie him and have sex as the
domnate. (T13:730) Wgley agreed, renoved his clothes and |ay
down on the bunk. (T13:730) Blackwelder tied Wgley s hands and
feet and placed a cloth nouth piece on him (T13:730-731)
Then, Blackwelder took his own pants off and sat on Wgley's
back. (T13: 731-732) He lead Wgley to believe he was going to
have sex wth him (T13:731) Bl ackwel der then put another string
around Wgley's neck and strangled him (T13:731-732) Although
Bl ackwel der denied he was acting on inmpulse, he did state that
if Wgley had not cone to his cell he would not have killed him
(T13:732) After Blackwelder lost his appeals, he told hinself
that he would not live in prison for a long tine. (T13:736) He
knew he would kill soneone eventually because he wanted to be
given the death penalty. (T13:737-738)

Bl ackwel der admtted witing the various letters after the
hom ci de which the State introduced. (T13:744-750) He wote them
to inflanme and provide aggravating factors for a death sentence.
(T13:748-749) Acknow edging that he would never get out of
prison, Blackwel der said his goal was not to hurt anyone, but to
“call it quits.” (T13:749) He said he had no renorse for

Wgley's death, and he actually thought he did hima favor since
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Wgley, too, had a life sentence wthout parole and suffered

fromcirrhosis of the liver. (T13:753-754)

Spencer Heari ng:

A Spencer hearing was held on July 30, 2001. (T17:1-32)
Prior to the hearing, the State introduced a judgnment from the
US Dstrict Court, Southern District of Florida against
Bl ackwel der for threatening the |life of the Vice President.
(R7: 1260- 1266) Against the advise of counsel, Blackwelder had
the psychological reports from Dr. MMhon and Dr. Matre
i ntroduced as evidence. (T17:3-8; R7:1338-1345)

Dr. El i zabeth MMahon’s sunmarized her psychol ogi cal
exam nation of Blackwelder. (R7:1338-1339) She found no nmajor
t hought disorder or affect disturbance. (R7: 1338) However, she
did find Bl ackwel der suffered form a poorly devel oped
consci ence, was self-indulgent and had difficulty delaying
i mpul se gratification. (R7:1339) McMahon concl uded t hat
Bl ackwel der was conpetent. (R7:1339) Additionally, she did not
find that Blackwelder qualified for statutory or nonstatutory
mental mtigating circunmstances. (T7:1339)

Dr. Unesh WMuatre conducted a psychiatric evaluation of
Bl ackwel der. (T7:1340-1345) He found Blackwelder sane at the

tinme of t he of f ense, not qual i fied for I nvol untary
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hospitalization and conpetent to proceed in court. (T7:1345)
Mhatre’s psychiatric inpressions were that Bl ackwel der exhibited
pedophilia, antisocial personality disorder and depression which
was in remssion. (T7:1345) In Muatre s opinion, Blackwelder’s
desire for the death penalty was not grounded in depression.
(T7: 1344)

Bl ackwel der personally addressed the court at |ength taking
issue with various statenents and opi nions of the prosecutor and
def ense counsel. (T17: 9-29) Utimtely, Blackwel der asked the

court to inpose a death sentence. (T17:9-29)
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SUVVARY OF ARGUMENT
1. John Bl ackwel der killed in order to obtain the assistance
of the State of Florida in commtting his own suicide. Fromthe
tinme he planned the hom cide through the penalty phase trial and

sentenci ng, Blackwelder’s efforts were ained at securing a death

sent ence. These efforts included the selection of a jury
inclined to vote for death. These efforts effectively turned
the adversarial process on its head. Rat her than two parties

wWith conpeting goals selecting a jury to fairly try the issues,
the selection process was skewed in favor of selecting a jury
inclined to vote for death. The skewed jury selection process
and the trial court’s giving the jury’'s death recommendation
great weight has tainted the reliability of the death sentence

inposed in this case in violation of the Florida and United

States Constitutions. Art. |, Secs. 9, 16, 17, Fla. Const.;
Amends. V, VI, VIII, XIV, US. Const.
2. The trial court asked the State and the Defense to

prepare proposed sentencing orders prior to the sentencing
heari ng. The State advised the court that sent enci ng
menor anduns would be appropriate. Both the State and the
Def ense presented sentencing nenoranduns. A conparison of the
trial court’s sentencing order and the State’s sentencing

menmor andum reveals that the sentencing order is virtually a
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verbatim copy of the State' s sentencing nenorandum Florida' s
deat h penalty sentencing schene requires, as

a fundanental structural part, the careful witten analysis of
the sentencing judge. See, e.q., Sec. 921.141 (3), Fla. Stat.;

Patterson v. State, 513 So.2d 1257, 1261-1263 (Fla. 1987); Van

Royal v. State, 497 So.2d 625 (Fla. 1986); State v. D xon, 283

So.2d 1, 8 (Fla. 1973). In adopting the State’s sentencing
menorandum as the sentencing order, the trial court has
abdicated its sentencing responsibility. The death sentence in
this case has been inposed in a constitutionally wunreliable
manner and nust be reversed. Art. |, Secs. 9, 16, 17 Fla.
Const.; Anmends. V, VI, VIII, XIV U S. Const.

3. The State asserted that Bl ackwel der’s federal conviction
for threatening the life of the vice president and his
convictions for lewd act on a child under 16 supported the prior
violent felony aggravator provided for in Section 921.141(5)(b)
Florida Statutes. In the sentencing order, the trial court
found that these convictions supported the aggravating factor.
Crimes of violence for purposes of the aggravating circunstance
are “life-threatening crines in which the perpetrator cones in

direct contact with a human victim” See, Lewis v. State, 398

So.2d 432, 438 (Fla. 1981). Bl ackwel der’s conviction for

threatening the vice president does not qualify since he was
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never in direct contact with a human victim and the purpose
behind the crinme is to punish for the disruption cause by such
threats, not for an actual assault. See, 18 U S.C A sec. 871

(a); United States v. Patillo, 438 F.2d 13 (4th Gr. 1971). The

convictions for lewd act on a child do not qualify for the
aggravating circunstance because this offense is not per se a
crime of violence and the State presented no facts to establish

that violence was actually involved. See, Hess v. State, 794

So.2d 1249, 1264 (Fla. 2001). In using these convictions to
support the aggravating circunstance of a prior violent felony
tainted the sentencing weighing process rendering the death
sentence unreliable and unconstitutional. Art. |, Secs. 9, 16,
17 Fla. Const.; Amends. V, VI, VIII, XIV U S. Const.

4. Sections 782.04 and 921.141 Florida Statutes are
unconstitutional because they do not neet the due process and

right to a jury trial requirenents set forth in Apprendi v. New

Jersey, 530 U S. 466 (2000). Florida's death penalty sentencing
schene violates Article |, Sections 9, 16, 17 and 22 of the
Constitution of Florida and Anmendnents V, VI, VIII and XV to
the United States Constitution. This Court has previously
rejected challenges to Florida's capital sentencing schene based

on Apprendi v. New Jersey, 530 U S. 466 (2000), reasoning that

“[b] ecause Apprendi did not overrule Walton [v. Arizona, 497
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US 639 (1990)], the basic schenme in Florida is not overruled

either.” MIls v. More, 786 So.2d 532, 537 (Fla. 2001), cert.

denied, 121 S. . 1752 (2001). However, the United States

Suprenme Court recently agreed in Ring v. Arizona, 122 S. C. 865

(2002), to decide whether Apprendi overrules Wlton. The
validity of this Court’s holding in MIls is therefore dependent

on the outcone of R ng.
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ARGUVMENT

| SSUE |

WHETHER THE SENTENCE OF DEATH --1 MPOSED I N PART ON THE
TRIAL COURT’ S AFFORDI NG THE JURY DEATH RECOMVENDATI ON
GREAT WEIGHT -- |S THE RELI ABLE PRODUCT OF ADVERSARI AL
TESTING  SINCE BLACKWELDER, WHO ACTIVELY SOUGHT A
DEATH SENTENCE AND THE SELECTION OF A JURY | NCLINED TO
VOTE FOR DEATH, PREVENTED COUNSEL FROM CHALLENG NG
JURORS WHO COULD HAVE BEEN EXCLUDED FROM SERVI CE  ON
THE BASI S OF THEI R PRO- DEATH PENALTY ATTI TUDES?

John Bl ackwel der killed in order to obtain the assistance
of the State of Florida in commtting his own suicide. Fromthe
tinme he planned the hom cide through the penalty phase trial and
sentenci ng, Blackwelder’'s efforts were ainmed at securing a death
sent ence. These efforts included the selection of a jury
inclined to vote for death. (T79:4 - T10:322) As Bl ackwel der
specifically stated at the Spencer hearing,

Just like there is no law that stopped nme from

having people on the jury that would not think twce
about giving ne the death penalty and getting rid of

those that weigh -- that mght not vote for the death
penal ty.
(T17: 27) Moreover, defense counsel, during jury selection,

specifically advised the court that Blackwelder was directing
that challenges to certain jurors not be nade. (T9:96)
Bl ackwel der’s efforts effectively turned the adversarial process
on its head. Rather than two parties with conpeting goals
selecting a jury to fairly try the issues, the selection process

was skewed in favor of selecting a jury inclined to vote for
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deat h. In cases where a defendant is actively seeking a death
sentence, this Court reviews structural errors effecting the

reliability of the sentencing process de novo. See, e.q., Hauser

v. State, 701 So.2d 329 (Fla. 1997); Farr v. State, 621 So.2d

1368 (Fla. 1993); Hanblen v. State, 527 So.2d 800 (Fla. 1988).

The skewed jury selection process and the trial court’s giving
the jury’'s death recommendation great weight has tainted the
reliability of the death sentence inposed in this case in
violation of the Florida and United States Constitutions. Art.
|, Secs. 9, 16, 17 Fla. Const.; Amends. V, VI, VIII, XIV U S
Const .

At least two jurors served in this case who could have been
subject to cause or perenptory challenge due to the inpact their
views concerning the death penalty had on their decision-nmaking

ability. See,e.q., Bryant v. State, 601 So.2d 529, 532 (Fla.

1992) (juror opinion favoring death penalty which inpairs juror

ability to be inpartial basis for cause challenge); San Martin

v. State, 717 So.2d 462 (Fla. 1998)(juror’s views on death
penalty which fall short of basis for cause challenge is a valid
ground for a perenptory chall enge).

Juror McCallister

Juror McCallister held strong beliefs that a death sentence

was the only appropriate sentence for preneditated nurder.
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(T9:89-90) (App. B) When asked if he could set aside those
beliefs and apply the law which is contrary to those beliefs
McCallister said he thought he probably could do it, but “it
woul d be really difficult.” (T9: 91)
M5. JOHNSON[ DEFENSE COUNSEL]: Do you believe that that
death penalty should be inposed in all cases involving

first degree nurder?

THE PRCSPECTIVE JUROR: | don’t know what first degree
murder is versus other types.

M5. JOHNSON: Where there is preneditation, thought,
pl anni ng, do you believe the death penalty should be

i nposed?
THE PROSPECTIVE JURCR Preneditation, yes. If they
actually plan on killing them and they want to kill

them and they think about it for a length of tine,
yes, | think it should be.

M5. JOHNSON: Can you ponder or think of any situation
where even if soneone plans the nmurder and thinks
about it and preneditates it that the death penalty is
not appropriate?

THE PROSPECTI VE JUROR: No, not sitting here, | don't
think I can.

M5. JOHNSON: You are telling me that you think in al
cases involving prenmeditation or planning or nurder,
first degree nurder, the death penalty should
absol utely be inposed?

THE PROSPECTI VE JUROR: Yes.

M5. JOHNSON: Even with that feeling, do you think you
could still look at the aggravating evidence and the
mtigating evidence and weigh that even if you knew
the nmurder was preneditated or planned? Coul d vyou
still look at the evidence and base your advisory
deci sion on the evidence al one?
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THE PROSPECTIVE JUROR | think it would be really
difficult; but I think | probably could do it, yeah.

(T9:89-91)
Upon further questioning, MCallister said he had no probl em
voting for death for soneone who had killed and requested the

deat h

sentence. (T9:93-94)

M5. JOHNSON: M. MCallister, M. Africano and | are
faced wth an unusual situation. Qur client is going
to ask you to put him to death. Could you still --

even if you hear that request -- still | ook at the
evi dence, neani ng the aggravating factors presented by
the state and the mtigating factors -- could you | ook

at them and weigh them and not rely solely on the
request from M. Bl ackwel der?

THE PROSPECTI VE JURCR My first thoughts are if he has
killed sonebody for no reason and he wants to be put

to death -- my first thought is | don’t see a problem
with that.
M5. JOHNSON: Do you think if he wants it, | should

gi ve hi m what he want s?

THE PROSPECTI VE JUROR: | think so. Al t hough, | think

if I am asked to review the circunstances | think |
can be professional enough to do ny best to be fair
about it. Yeah, | think you should give him what he

wants if that’'s what he wants.

M5. JOHNSON: Do you think you could follow the |aw as
Judge Douglas wll instruct you and solely follow
t hat ?

THE PROSPECTIVE JUROR: | would like to think | could
be professional enough to do that. | have never been
in this situation before. | don’t know for certain.
That’s what | would |ike to believe.

34



(T9: 93-94)

After the questioning of Juror MCallister, defense counsel,
advi sed the court that Blackwelder had “instructed that that M.
McCallister is not a challenge for cause.” (T9:96)

Juror Till eman

Juror Tilleman had personal feeling which she said would
predi spose her to vote for death. (T9:104-106)(App.B) Tilleman
had a friend and co-worker who was recently nurdered by her
husband. (T9:105) She candidly stated that the experience |eft
her with strong feelings favoring the death penalty for nurder
(T9: 105-106)

MR. DEKLE[ PROSECUTOR]: Are you one of those people --

you have such strong feelings that you could not

follow the law and the evidence in this case?

THE PROSPECTIVE JUROR: Due to personal circunstances,

it is possible that I would not -- that | would fall

under one of those categories.

MR. DEKLE: What was that personal circunstance?

THE PROSPECTIVE JUROR | had a friend I worked with
t hat was nurdered by her husband.

MR. DEKLE: Wbul d that have been recently?

THE PROSPECTI VE JURCR Yes, sir. It was a couple of
years ago.

* * * *

MR. DEKLE: You understand that if you are accepted as
a juror, that particular case and your feelings about
that particular case should play no part 1in your
verdict in this particular case?
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THE PROSPECTI VE JURCR: Yes, | do.

MR. DEKLE: Can you set those feeling aside?

THE PROSPECTI VE JUROR: | can try.

MR, DEKLE: | hate to be -- | hate to push or press.
W really need a definite answer on this na’ am Can
you set those feelings aside?

THE PROSPECTI VE JURCR: Probably not.

MR. DEKLE: Probably not?

Wuld -- | am assunm ng those feelings would predi spose
you to recomend the death penalty?

THE PROSPECTI VE JURCR: Probably so.

(T9:105-106) The prosecutor continued to question Tilleman
explaining that this case was not a husband/w fe situation. (T9:

106-107) Tilleman upon further questioning said she “could” vote
for a |life sentence if the mtigating circunstances called for
it. (T9: 107)

Nei ther a cause or perenptory challenge was made against
seating either MCallister or Tilleman. (T9:96, 111; T10:318-
321) Bl ackwel der stated that he nmade the decisions concerning
the challenges to prospective jurors. (T17:27) Both MCallister
and Tilleman served on the jury which recormended a sentence of
death. (T10:321-322, T14:833) Since the jury selection process
was skewed in favor of selecting jurors prone to recomend
death, the jury's decision lacks reliability. The trial court
gave the recommendation great weight. (R8:1425) The resulting

sentence of death is not reliable and violates due process

36



protections and cruel and unusual punishnments prohibitions. Art.
I, Secs. 9, 16, 17 Fla. Const.; Anends. V, VI, VIII, XIV US

Const .
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| SSUE 11

THE TRI AL COURT ABDI CATED | TS SENTENCI NG

RESPONSI BILITY TO THE PROSECUTOR WHEN THE COURT

COPI ED, VIRTUALLY VERBATIM THE STATE' S SENTENCI NG

MEMORANDUM AS THE SENTENCI NG ORDER | MPOSI NG THE DEATH

SENTENCE.

At the conclusion of the penalty phase, the trial court
asked the State and the Defense to prepare proposed sentencing
orders prior to the sentencing hearing. (T14:836) The State
advised the court t hat sentencing nenoranduns would Dbe
appropriate. (R7:1346) Both the State and the Defense presented
sentenci ng nenoranduns. (R7: 1326; 1284; R8:1377) A conparison
of the trial court’s sentencing order (R8:1410-1425)(App. A,
and the State’ s sentencing nenorandum (R7:1284-1302) (App. O,
reveals that the sentencing order is virtually a verbatim copy
of the State’'s sentencing nenorandum Florida’s death penalty
sentencing schene requires, as a fundanental structural part,

the careful witten analysis of the sentencing judge. See, e.q.,

Sec. 921.141 (3) Fla. Stat.; Patterson v. State, 513 So.2d 1257,

1261-1263 (Fla. 1987); Van Royal v. State, 497 So.2d 625 (Fla.

1986); State v. Dixon, 283 So.2d 1, 8 (Fla. 1973). The tri al

judge is required to make the findings and weighing analysis
necessary to inpose a sentence of death. |bid. This Court
reviews the adequacy of the trial court’s sentencing order de
novo. In adopting the State’s sentencing nenorandum as the

sentencing order, the trial court has abdicated its sentencing
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responsibility. Ibid. In order to be valid, a death sentence
must rest on the careful findings of fact, weighing and anal ysis
of the sentencing authority -- not that of the prosecutor.
| bi d. The death sentence in this case has been inposed in a
constitutionally unreliable manner and nust be reversed. Art. 1,
Secs. 9, 16, 17 Fla. Const.; Anends. V, VI, VIII, XIV US.
Const .

The trial judge' s duty to make findings of fact concerning
aggravating and mtigating circunstances and to weigh these
circunstances in the sentencing process is a fundanental
safeguard to insure reliability in Florida s death penalty

schene. See, Sec. 921.141 (3) Fla. Stat.; State v. D xon, 283

So.2d at 8. This court has required that these findings be in
witing in order to enhance deliberative process of the trial

judge and to provide a basis for this Court to review the

sentence. See, Van Royal v. State, 497 So.2d 625 (Fla. 1986).
From the time the jury rendered its sentencing recommendati on,
the trial judge in this case expressed his wllingness to
abdicate his responsibility to find, weigh and consider the
circunstances in conmng to a sentencing decision. Thi s
wi | lingness was evidenced by the trial court’s initial request
to the state and the defense to present proposed orders prior to

the sentencing hearing. (T14:836) This wllingness becane
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mani f est when the court adopt ed, al nost verbatim t he
prosecutor’s sentencing nenorandum as the sentencing order.
(R7:1284; R8:1440) (App. A & C A review of the sentencing order

and the State nmenorandum shows that the two docunments are

virtually identical. Both have the sane outline format. Bot h
are broken into sections |abeled the sane. Most telling --
except for a few mnor changes and additions -- the actual

wordi ng in both docunents is sane.

In Patterson v. State, 513 So.2d 1257 (Fla. 1987), this

Court reversed for a new sentencing hearing because the tria
court delegated to the prosecutor the responsibility to prepare
t he sentencing order. This Court wote:

we find that the trial judge inproperly del egated
to the state attorney the responsibility to prepare
the sentencing order, because the judge did not,
before directing preparation of t he or der,
i ndependently determine the specific aggravating and
mtigating circunstances that applied in the case.
Section 921.141, Florida Statutes (1985), requires a
trial judge to independently weigh the aggravating and
mtigating circunstances to determne whether the
death penalty or a sentencing of Ilife inprisonnent
shoul d be inposed upon a defendant...

Patterson, 513 So.2d at 1261. VWiile the prosecutor in
Bl ackwel der’s case declined the judge's request to provide an
“order” and instead provided a “nenorandum” (R7:1284, 1346)

The effect was the sane as the del egation of preparation of the
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order in Patterson -- the prosecutor, not the judge, did the
sent enci ng anal ysi s.

The trial court’s sentencing order does not reflect that the
trial court perfornmed its duty to independently find, consider
and weigh the aggravating and mtigating circunstances.
Bl ackwel der’s death sentence has been inposed in an unreliable
and unconstitutional manner. Art. 1, Secs. 9, 16, 17 Fla.

Const.:; Amends. V, VI, VIII, XIV U S. Const.
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| SSUE |11

THE TRIAL COURT ERRED IN RELYING ON TWO FELONY

CONVICTIONS TO SUPPORT THE PRIOR VIOLENT FELONY

AGGRAVATI NG Cl RCUMSTANCE SINCE THE FELONIES DI D NOT

QUALI FY AS PRI OR VI OLENT FELONI ES FOR PURPCSES OF THE

AGGRAVATI NG Cl RCUMSTANCE.

The State asserted that Bl ackwel der’s federal conviction for
threatening the life of the vice president and his convictions
for lewd act on a child under 16 supported the prior violent
fel ony aggravator provided for in Section 921.141(5)(b) Florida
St at ut es. In the sentencing order, the trial court found that
t hese convictions supported the aggravating
factor. (R8:1411) (App. A Crinmes of violence for purposes of the
aggravating circunstance are “life-threatening crinmes in which

the perpetrator conmes in direct contact with a human victim?”

See, Lews V. State, 398 So.2d 432, 438 (Fla. 1981).

Bl ackwel der’ s conviction for threatening the vice president does
not qualify since he was never in direct contact with a human
victim and the purpose behind the crine is to punish for the
di sruption cause by such threats, not for an actual assault.

See, 18 U S.CA sec. 871 (a); United States v. Patillo, 438

F.2d 13 (4th G r. 1971). The convictions for lewd act on a child
do not qualify for the aggravating circunstance because this
offense is not per se a crine of violence and the State
presented no facts to establish that violence was actually

involved. See, Hess v. State, 794 So.2d 1249, 1264 (Fla. 2001).
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In using these <convictions to support the aggravating
circunstance of a prior violent felony tainted the sentencing
wei ghing process rendering the death sentence unreliable and
unconstitutional. Art. I, Secs. 9, 16, 17 Fla. Const.; Anmends.
V, VI, Vill, XIV U S. Const.

Legal Standards

Determning whether a crimnal offense is a crime of
vi ol ence for pur poses of est abl i shing t he aggravating
ci rcunstance of a previous conviction for a violent felony, sec.
921. 141(5)(b) Fla. Stat., is a question of law reviewed in this
court under the de novo standard. A felony involving the use or
threat of wviolence, in order to qualify for the aggravating
circunstance, nust be “life threatening crimes in which the
perpetrator cones in direct contact with a human victim” Lew s

v. State, 398 So.2d at 438; Johnson v. State, 720 So.2d 232, 237

(Fla. 1998). The violent nature of the felony can be
establ i shed based on the statutory elenents of the offense. See,

e.q., Hess V. St at e, 749 So.2d 1249,1263-1264 (Fl a.

2001);Lewis v. State; Johnson v. State. If the elenents of the

crimte do not require an elenment of violence in which the
perpetrator nust be in direct contact with the victim the State
is permtted to establish through proof of underlying facts that

the offense did factually involve such violence. See, e.q., Hess
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v. State, 749 So.2d at 1264; Mann v. State, 453 So.2d 784 (Fla.

1984) .

Threatening The Life O The Vice President Not A Cinme O

Vi ol ence

The federal offense of threatening the life of the vice
president is not a crime neeting the definition of a violent
felony for purposes of Section 921.141(5)(b) Florida Statutes.

See, 18 U S.C.A Sec. 871; United States v. Patillo, 438 F.2d 13

(4th Cr. 1971). |In pertinent part, the statute reads:

Whoever know ngly and wllfully deposits for
conveyance in the mail or for delivery from any post
office or by any letter carrier any letter, paper,
witing, print, mssive, or docunent containing any
threat to take the life of, to kidnap, or to inflict
bodily harm upon the President of the United States,
the President-elect, the Vice President or other
officer next in the order of succession to the office
of President of the United States, or the Vice
President-elect, or knowingly and willfully otherw se
makes any such threat agai nst the President,
President-elect, Vice President or other officer next
in the order of succession to the office of President,
or Vice President-elect, shall be fined under this
title or inprisoned not nore than five years, or both.

18 US.CA Sec. 871 (a). This statute is ained at preventing
the disruption of presidential activities, not any actual

assault upon the President or Vice President. See, Patillo, at

15-16. A person is crimnally liable under this statute for the
threat, alone, even where there is no attenpt to comrunicate the

threat to the President or Vice President. 1Dbid. The el enents
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of the offense do not require the violent activity of the
perpetrator who conmes in direct contact with the victim as is
needed for t he aggravati ng ci rcunst ance under Section
921. 141(5) (b).

The State did not present any underlying facts of this
offense -- only a certified judgenment was offered as proof.
(R7:1260-1266) No attenpt was made to establish actual violence

through the presentation of evidence. See, Mann v. State.

During his testinony, Blackwel der addressed the nature of this
offense and admtted that he threatened the Ilife of Vice
Presi dent Quayle. (13:778) Bl ackwel der nmade the threat know ng
that it was a federal offense and he would have a place to sleep
when | ocked up. (T13:778)

Bl ackwel der’s conviction for threatening the life of the
Vice President was not a violent felony qualifying for the
aggravating circunstance of having a previous conviction for a
vi ol ent fel ony.

Lewd Act On A Child Under 16 Not A Crine O Viol ence

Bl ackwel der stipulated to his conviction for lewmd act on a
child under 16. The State did not present any evidence of the
facts underlying the offense. The prosecutor did state the jury
charge conference that the sentencing scoresheet had points for

sexual contact. (T12:588-590) In its sentencing nmenorandum the
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State nerely asserted that the offense was a crinme of violence
qualifying for the aggravating circunstance. (R7:1289-1290) (App
C The trial court accepted this conclusion and found the
convi ction to be a qual i fyi ng crime of vi ol ence.
(R8:1411) (App.A) The trial court erred.

This court has held that the crine of lewd act on a child
is not per se a crine involving violence for purposes of the

aggravator provided for in Section 921.141 (5)(b). See, Hess v.

State, 794 So.2d 1249, 1263-1264. As this Court wote,

However, the trial court also found that |ewd assault
on a child was a prior violent felony, per se.
Section 800.04(1), Florida Statutes (1993), states
that it is a crine for a person to handle, fondle, or
assault any child under the age of sixteen years in a
| ewd, | ascivious, or indecent nmanner. However,
because this crime does not include sexual battery,
the | anguage does not indicate any inherent violence
or threat of violence, we conclude this not per se a
crime of violence. Thus, the State had the burden of
proving that this crime involved violence or the
threat of violence under the actual circunstances in
which it was conm tt ed.

Hess, at 1265. Since the prosecutor offered no evidence of the

circunstances of the crinme in an effort to show the conmm ssion
of the offense involved violence or the threat of violence, the
conviction did not qualify as a prior violent felony for
pur poses of the aggravating circunstance.

Concl usi on
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The trial court’s finding, considering and weighing these
convictions in support of the aggravator was error and
unconstitutionally skewed the sentencing process in favor of
death. Art. I, Secs. 9, 16, 17 Fla. Const.; Anends. V, VI, VIII,

XIV U S. Const.
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| SSUE |V

WHETHER FLORIDA'S CAPI TAL  SENTENCING SCHEME | S
UNCONSTI TUTI ONAL BECAUSE T DCES NOT REQUI RE
AGGRAVATING CIRCUMSTANCES TO BE CHARGED [N THE
| NDI CTMENT, DOES NOT REQUI RE SPECI FI C, UNANI MOUS JURY
FI NDI NGS OF AGCRAVATI NG Cl RCUMSTANCES AND DOCES NOT
REQUI RE A UNANI MOUS VERDI CT TO RETURN A RECOMVENDATI ON
OF DEATH?

Sections 782. 04 and 921. 141 Fl ori da St atutes are
unconstitutional because they do not neet the due process and

right to a jury trial requirenments set forth in Apprendi v. New

Jersey, 530 U.S. 466 (2000). Florida s death penalty sentencing
schene violates Article |, Sections 9, 16, 17 and 22 of the
Constitution of Florida and Anmendnents V, VI, VIII and XV to
t he Uni t ed St ates Constitution. Thi s i ssue of t he
constitutionality of Florida's death penalty sentencing statute
presents a question of law which this Court reviews de novo.
Initially, this Court has previously rejected challenges to

Florida’s capital sentencing schene based on Apprendi v. New

Jersey, 530 U S. 466 (2000), reasoning that “[b]ecause Apprendi

did not overrule Walton [v. Arizona, 497 U S. 639 (1990)], the

basic schenme in Florida is not overruled either.” MIls .
Moore, 786 So.2d 532, 537 (Fla. 2001), cert. denied, 121 S C.
1752 (2001). However, the United States Supreme Court recently

agreed in Rng v. Arizona, 122 S . C. 865 (2002), to decide

whet her Apprendi overrules Walton. The validity of this Court’s

holding in MIIs is therefore dependent on the outcone of Ring.
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The views of several Justices of the Supreme Court of the
United States create serious doubt whether Wlton, or the

Florida cases on which it was based, can ultinately be

reconciled with Apprendi. See Apprendi, 530 U. S. at 521 (Thonas,

J., concurring) (“ Under our recent capi t al - puni shnent
jurisprudence, neither Arizona nor any other jurisdiction could
provi de—-as, previously, it freely could and did,—that a person
shall be death eligible automatically wupon conviction for
certain crines. We have interposed a barrier between a jury
finding of a capital crine and a court’s ability to inpose
capital punishnent. Whether this distinction between capital
crimes and all others, or sone other distinction, is sufficient
to put the forner outside the rule that | have stated is a
question for another day.”); Apprendi, 530 U.S. 538(O Connor, J.

dissenting) (“If the Court does not intend to overrule VWAlton

one would be hard pressed to tell from the opinion it issues

today.”); Jones v. United States, 526 U S. 227, 272 (1999)

( Kennedy, J., di ssenti ng) (“If it IS constitutionally
inperm ssible to allow a judge’'s finding to increase the nmaxi mum
puni shment for carjacking by 10 years, it is not clear why a
judge’s finding may increase the maxi rum puni shnment for nurder
from inprisonnent to death”). Al t hough Justice Stevens

di stingui shed Walton in Apprendi, he has previously nmade clear
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his view that the right to a jury should “appl[y] wth special
force to the determ nation that nust precede a deprivation of

life.” Spaziano v. Florida, 468 U S. 447 at 482-83 (1984)

(Stevens, J., dissenting); see also Jones, 526 U S at 253

(St evens, J., concurring) (noting that Wilton should be
“reconsidered in due course” in light of Court’s holding of
defendant’s entitlement to jury determination of facts that
I ncrease maxi mum sent ence) .

In Apprendi, the Suprenme Court held that “[o]ther than the
fact of a prior conviction, any fact that increases the penalty
for a crime beyond the prescribed statutory maxi mum nust be
submtted to a jury, and proved beyond a reasonable doubt.” 530
US at 490. The constitutional underpinnings of the Court's
holding are the Sixth Amendnent right to trial by jury, and the
Fourteenth Anendnent right to due process. Ibid. at 476-77
(“At stake in this case are constitutional protections of
surpassi ng inportance: the proscription of any deprivation of
liberty wthout ‘due process of Ilaw,’ Amdt. 14, and the
guarantee that ‘[i]n all <crimnal prosecutions, the accused
shall enjoy the right to a speedy and public trial, by an
inpartial jury,” Amdt. 6"). “Taken together, these rights
i ndi sputably entitle a crimnal def endant to ‘a jury

determ nation that [he] is guilty of every elenent of the crine
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with which he is charged, beyond a reasonable doubt.’” 1bid. at
477. The provisions under which the death sentence was inposed
in this case violate Apprendi and the Sixth and Fourteenth
Amendnent s.

The New Jersey statutory nmechanism found unconstitutiona
in Apprendi is remarkably simlar to the capital sentencing
scheme in Florida. Apprendi involved the interplay of four
statutes. The first statute, N J. Stat. Ann. 8§ 2C 39-4(a) (West
1995), defined the elenents of the wunderlying offense of
possession of a firearm for an unlawful purpose. The second
statute, N. J. St at. Ann. § 2C 43-6(a)(2) (West 1995),
established that the offense is punishable by inprisonnent for
“between five years and 10 years.” The third statute, N.J.
Stat. Ann. 8 2C 44-3(e) (West Supp. 2000), defined additional
el ements required for punishnment of possession of a firearm for
an unlawful purpose when conmmtted as a “hate crine.” The
fourth statute, NJ. Stat. Ann. 8§ 2C 43-7(a)(3) (West Supp.
2000), extended the authorized additional puni shnent  for

of fenses to which the hate crine statute applied. See Apprendi,

530 U.S. at 469-70. Each statute is independent, yet operated
together to authorize Apprendi's punishnent. The Court in
Apprendi held that under the due process clause, all essential

findings separately required by both the wunderlying offense
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statute and the statute defining the elenents of punishnent had
to be charged, tried, and proved to the jury beyond a reasonabl e
doubt .

Florida's <capital sentencing schene also involves the
interplay of several statutes: (1) Section 782.04(1)(a), Fla.
Stat. , defines the capital crine of first-degree nurder, and
the only elenents it contains are those necessary to establish
preneditated or felony first-degree nurder; (2) section
775.082(1), Fla. Stat. provides that a defendant convicted of
first degree nurder is to be punished by Ilife inprisonnent
unl ess “the procedure set forth in 8§ 921.141 results in findings
by the court that such person shall be punished by death”; (3)
section 921.141(5) sets forth the “aggravating circunstances,”
at |east one of which nust be found before a defendant can be
sentenced to death and which nust be weighed against mtigating
circunstances to determ ne whether a sentence of death should be
i nposed; and (4) section 921.141(3), Fla. Stat., provides
further in pertinent part:

Notwi thstanding the recomendation of a
majority of the jury, the ~court, after
weighing the aggravating and mtigating
circunstances, shall enter a sentence of
life inprisonment or death .

Florida | aw sets out a scheme whereby the statutory maxi num

penalty for capital crinmes is |ife inprisonnment unless the tria
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court, after holding a separate and distinct proceeding under
section 921.141, makes findings of fact justifying inposition of
the death penalty. Sec. 775.082(1), Fl a. Stat.; Sec.
921.141(3), Fla. Stat. The requisite findings include

(1) whether the state has proved at |east one
aggravating factor beyond a reasonable doubt,
rendering the defendant eligible for the death
penalty, State v. D xon, 283 So.2d 1, 9 (Fla.
1973) (noting that aggravating circunstances set
forth in section 921.141(5) “actually define

those crines . . . to which the death penalty is
appl i cabl e in t he absence of mtigating
circunstances.”); Blanco v. State, 706 So. 2d 7,
13 (Fl a. 1997) (Anst ead, J., concurring

speci al l y) (“ Under Florida's deat h penal ty
schenme, a convicted defendant cannot qualify for
the death sentence unless one or nore statutory
aggravators are found to exist in addition to the
conviction for first-degree nurder”);

(2) whet her “sufficient aggravating
circunstances exist” to justify inposition
of the death penalty Sec. 921.141(3); Dixon,
283 So.2d at 9; and

(3) whether the mtigating circunstances are

sufficient “to outweigh the aggravating
ci rcunstances.” Sec. 921.141(3); D xon, 283
So. 2d at 9.

The findings necessary to inpose a death sentence are made by
the judge, not the jury, which nerely renders an *“advisory
sentence.” See Sec. 921.141(3), Fla. Stat. If the court “does
not nmake the finding requiring the death sentence,” it “shall
i npose sentence of life inprisonnment in accordance with Section

775.082.” | bi d. Florida’s capital sentencing schene,
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like the hate crinmes statute at issue in Apprendi, thus exposes

a defendant to enhanced punishnment — death rather than life
i nprisonment — when a nurder 1is commtted “under certain
circunstances but not others.” 530 U.S. at 484. However, none

of the Sixth Amendnent and Due Process requirenents identified
in Apprendi and Jones were satisfied in this case. The
indictment did not give notice of the aggravating circunstances
on which the State wuld rely to attenpt to establish
eligibility for the death penalty. The judge, and not the jury,
made the specific findings authorizing inposition of the death
penalty. The judge, and not the jury, was assigned and carried
out the responsibility for determ ning whether an aggravating
ci rcunst ance exi sted. Absent that finding, Blackwelder was
ineligible for the death penalty, and the sentence provided
under Florida law was life inprisonnent. The jury in this case
was not told that the existence of any aggravating circunstance
had to be agreed upon by all jurors, and their non-binding
recomendati on was not unani nous.

Bl ackwel der’s death sentence nust therefore be vacat ed.
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CONCLUSI ON
For t he above reasons, this Cour t shoul d reverse
Bl ackwel der’ s death sentence and remand for inposition of a life

sent ence.
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