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STATEMENT OF THE CASE AND OF THE FACTS

The Respondent, Florida Departnent of Law
Enf orcenent (FDLE), accepts the Petitioner’s Statenent of
the Case and of the Facts, except to add that the First
District Court of Appeal in noting conflict with Doe v.
State, 595 So.2d 212 (Fla. 5th DCA 1992), expressly
“conclude[d] that the Doe court failed to consider the
i npact of certain relevant Florida Suprene Court
deci si ons and, because of that, reached an incorrect
result.” Randall v. Florida Departnent of Law
Enf orcenent, 791 So.2d 1238, 1242 (Fla. 1st DCA 2001).

SUMVARY OF ARGUNVENT

Thi s appeal asks the Court to resolve the question

of whether the record of a pardoned conviction can be



expunged notwi t hstanding the explicit statutory
prohi biti on agai nst expunging the record of a conviction.

The power to pardon offenses is reposed exclusively
in the Governor and Cabinet, and may not be curtailed by
the Legislature or the Judiciary.

The expunction of agency crimnal history records is
at the courts’ sole discretion, but is not an inherent
judicial power. Rather, it is alimted, conditioned
| egislative grant of authority, which affords the
privilege, with a few specific exceptions, of denying the
fact of the expunged record and preventing others from
accessing it. To be eligible for expunction, by law, the
appl i cant nmust not have been convicted (adjudicated
guilty) of a crimnal offense.

The Petitioner contends that Doe v. State, 595 So. 2d
212 (Fla. 5th DCA 1992), requires Respondent FDLE to
treat himas if he had never been convicted, that his
pardon “w pes out” the fact of conviction and any
consequences attaching to it. Doe relies on dicta (not
t he hol dings) fromolder United States and Fl orida
Suprene Court cases which can be read as inclining toward
such an expansive (not to say extravagant) view of the
effects of a pardon

However, this Court’s own precedent, properly



construed, firmy establishes that a pardon renoves

puni shment and restores civil rights, but does not
obliterate the record fact of the conviction or prevent a
licensing or regulatory board from knowi ng of the

convi ction and hol ding the pardoned of fender accountabl e
for the conduct which resulted in the conviction. Such
know edge and accountability are not puni shnent.

If the dicta on which Doe depends is given a literal
application, as Petitioner urges, no |icensing board,
court, enployer, or entity of any sort could ever inquire
into the circunstances of a pardoned conviction because
that conviction, and the offense which occasioned it,
woul d have ceased to exist in the eyes of the | aw

But that interpretation cannot be reconciled with
this Court’s understandi ng of pardons, and is
i nconpatible with the public policy goals animting that
under st andi ng: An ex-of fender cannot be absol utely
barred fromentering or remaining in a profession because
of a pardoned conviction, but is nonethel ess responsible
for the conduct underlying that conviction, which the
board or enpl oyer assessing the pardoned offender’s
fitness for practicing that profession nust not be denied
access to or awareness of.

Thus, even in the absence of Randall v. Florida



Department of Law Enforcenent, 791 So.2d 1238 (Fla. 1st
DCA 2001), the Court’s precedent would | ead, inevitably,
to the conclusion that a pardoned of fender is not thereby
made eligible to expunge his or her record and erase -
with fewand |limted exceptions — all know edge of the
convi ction and underlying conduct from public view

What Randall, 791 So.2d at 1245, does is carefully
exam ne this Court’s own prior decisions on the effect of
a pardon, scrupul ously separating out the law fromthe
dicta to resolve that Doe “msinterpreted the .. law .. and
arrived at an erroneous conclusion.”

Randal | s reading of the controlling precedent is
nmore closely aligned with this Court’s | aw of pardons,
and with the public policy inplications of that |aw

Eligibility for records expunction is not a civil
right that is |lost upon conviction and then restored by a
pardon, nor is ineligibility (which can stem from any
failure to satisfy the prescribed statutory criteria) a
puni shment whi ch a pardon renoves.

Because Doe was, for a tinme, the only appellate
decision directly on point on the issue of eligibility to
expunge a pardoned conviction, FDLE did issue
certificates of eligibility to expunge crimnal history

records to persons whose convictions had been pardoned.



However, that practice, since discontinued, does not
estop the State from now mai ntai ning that Randall
represents the better view of the law Randall is
consistent wwth the position the State has taken on the
effect of a pardon since before Doe was deci ded.

The Legislature’s reputed “failure” to anmend the
expunge statute after Doe should not be seen as ot her
than a prudent decision to refrain fromattenpting to
define the effects of a pardon.

Finally, Randall’s analysis of the effect of a
pardon with respect to expunction is in step with federal
rulings and the majority trend in other state courts.

In brief, Randall is the |ogical outgrowth of this
Court’s |l aw of pardons, applied in the context of
eligibility to expunge the record of a pardoned
conviction, and should be affirmed by this Court.

ARGUNMENT
|. Even if Randall had not been decided, this Court’s

own precedent would fully warrant overturning Doe and
affirmng that a pardon does not pernit the expunction of

the record of a crimnal conviction.

The issue presented in this case is purely a | egal
one: The effect of a pardon on the Petitioner’s
eligibility to expunge the record of an offense for which

he was adjudicated guilty. The standard of reviewis,



t herefore, de novo.

Par doni ng convicted offenders is the sole
prerogative of the Governor and Cabinet. “By this self-
executing constitutional provision, the people of this
state chose to vest sole, unrestricted, unlimted
di scretion exclusively in the executive in exercising
this act of grace.” Sullivan v. Askew, 348 So.2d 312,
315 (Fla. 1977).

_ Expunction of agency (nonjudicial) crimnal history
records is not an inherent power of the Courts in
Florida, rather “under the separation-of-powers doctrine,
the courts’ power to order the sealing [or expunction] of
nonjudicial crimnal history records not in the custody
of the courts derives only froma |egislative grant by
statute.” State v. D.H W, 686 So.2d 1331, 1335 (Fla.
1996) .

The condi tions under which an expunction of agency
records may be ordered are set out at Section 943. 0585,
Fla. Stat. (2001). In D.H W, 686 So.2d at 1334, the
Court found that the statutory preconditions for sealing,
including the requirenent that the petitioner for such
relief not have been adjudicated guilty of any of the
acts stemmng fromthe arrest to be sealed, are

constitutional.



The ruling in D.H W upholding the constitutionality
of the statute governing sealing, applies equally to the
| aw concerni ng expunction. See State v. Silva, 691 So.2d
529 (Fla. 3d DCA 1997).1

To be eligible for expunction, the record subject must be able to attest, under oath, that
he or she “has not been adjudicated guilty of ... any of the acts stemming from the arrest or
alleged criminal activity to which the petition pertains.” Section 943.0585(1)(b)2., Fla. Stat. In
addition, Section 943.0585(1)(b)1., Fla. Stat., requires the petitioner for expunction to affirm
that he or she “[h]as never prior to the date on which the petition isfiled, been adjudicated
guilty of acrimina offense.” The same requirements, with virtually the same wording, apply to
FDLE'sissuance of a certificate of eligibility, at Section 943.085(2)(d) and (e), Fla. Stat.

FDLE saction inissuing or denying a certificate isaministerial one, Rowell v. Sate,
Department of Law Enforcement, 700 So.2d 1242, 1243 (Fla. 2d DCA 1997), while “any
request for expunction ... may be denied at the sole discretion of the court.” Section 943.0585,
Fla. Stat.

However, it appears that a court’s decision to grant expunction when a certificate of

eigibility has properly issued is effectively unreviewable. Oymayan v. Sate, 765 So.2d 812

! The | aw governing eligibility for expunction does not
differ fromthat for sealing in any respect material to
the issues here. Sealed records are nore accessible than
expunged. See Section 943.059(4), Fla. Stat. (2001).

The | aw concerni ng expuncti on and seal i ng has not been
amended in recent years in any way that affects this
argunment. All statutory citations are to the 2001
Florida Statutes. The Record on Appeal will be
designated as (R - _ ).



(Fla. 1st DCA 2000), recites that appellate courts may review the denial of petitions to
expunge under an abuse of discretion standard, but does not suggest that the granting of a
petition to expunge filed by an eligible petitioner would ever be reversible under an abuse of
discretion standard. (No case implying such is known.)

The Petitioner asserts that his pardon overrides the quoted statutory proscriptions and
obliges FDLE to issue him a certificate of digibility, based on Doe v. Sate, 595 So.2d 212
(Fla. 5th DCA 1992). Contrary to the statement at page 9 of his Initial Brief, Doe did not hold
that FDLE must give a pardoned offender a certificate of eligibility to expunge notwithstanding
an otherwise disqualifying conviction. Doe was decided on February 28, 1992, before the
effective date, July 1, 1992, of the statutory amendments which imposed the certificate of
eligibility requirement. See Chapter 92-73, Laws of Fla. However, this oversight does not
ater the crux of the Petitioner’s argument: That Doe authorizes the expunction of a pardoned
conviction, even though someone seeking expunction must swear that he or she has not been
convicted of any crime as of the time he or she petitions the court.

The Petitioner is asking this Court to rule that Randall v. Florida Department of Law
Enforcement, 791 So.2d 1238, 1245 (Fla. 1st DCA 2001), is bad law, because it held “that
the Doe court misinterpreted the state of Florida law on the issue [of the effect of a pardon],
and arrived at an erroneous conclusion.”

In what follows, Respondent FDLE will first undertake to show that the First DCA was
correct in Randall: That this Court’ s own precedent, when properly read and understood, not
only does not support Doe but cannot be reconciled with it. In other words, this Court would

have ample grounds to reverse Doe' s holding that a pardon lets the record of a conviction be
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expunged even if Randall had never been decided. In so doing, Respondent hopes also to
make manifest that Randall is nothing more (or less) than an accurate and comprehensive
summation of this Court’s consideration of the law of pardonsin Florida.

An executive pardon following conviction differs fundamentally from ajudicial set
aside after appeal. See United Sates v. Schaffer, 240 F.3d 35, 38 (D.C. Cir. 2001) (Where
pardon mooted pending appeal of conviction, final judgment was never reached because
appeal process was terminated prematurely, but “pardon does not, standing alone, render
[recipient] innocent of the alleged [criminal] violation” as “[f]inality was never reached on the
legal question of [recipient’ ] guilt”).

If a conviction has been set aside by an appeals court, the aspirant for expunction may
truthfully state that he or she has not been convicted because the conviction itself —and not
just the effects or consequences of the conviction — has been negated and nullified by judicial
action.

As aresult of the set aside, the conviction asalegal fact no longer exists, while the
conviction as an historical fact remains but is entirely superseded by the record fact of a
subsequent contrary disposition.

Under the controlling law of Florida, asis shown below, and that of many if not most
other jurisdictions, a pardon does not have the same effect as does a set aside. A pardon
modifies, but does not eliminate, the legal fact of a conviction, by removing some but not all of
its consequences. Specifically, it removes punishment and restores civil rights. The historical
fact of a pardoned conviction, far from being obliterated, is not affected in any way: The

beneficiary of a pardon (as opposed to an expunction) cannot then deny that he or she has

11



been convicted without committing perjury.

Simply put, a pardon does not make a conviction disappear if the conviction is being
used, not to punish the person convicted, but to hold such person accountable for his or her
past conduct when that conduct is relevant to measuring moral character for the benefit of the
public.

The best place to begin a survey of this Court’s law of pardonsiswith Sate v. Shyder,
136 Fla. 875, 187 So. 381, 382 (1939):

The fact of having been restored to citizenship and civil rights by virtue of a pardon
from a conviction of embezzlement in no way affects a disbarment proceeding, even
though predicated on the fact of conviction alone, Branch v. Sate, 120 Fla. 666, 163
S0. 48. The case for disbarment may therefore proceed not-withstanding the pardon.

The case for disbarment grows out of the stigma attached to the fact of having been
charged with and convicted of embezzlement. Thisis on the theory that such conduct
unfits the perpetrators to associate with the fair and honorable members of the
profession. A pardon does not reach and purge him of this stigma but goes only to
civil rights. He may purge himself by showing in another proceeding that heisafit and
proper person to re-engage in the practice of law.

The mere fact of conviction of the crime of embezzlement bars one from the
practice of law in this State. ... In thisview of the case, there was no basis whatever on
which a pardon should have been permitted to work an abandonment of the disbarment
proceedings.

The pardon does not blot out the fact of having committed the crime for which
disbarment isimposed and was no part of the punishment for it. It merely restores
civil rights that were forfeited for having committed and been convicted of the
crime. If he can later show that he isfit and worthy to be restored to the roll of
practicing attorneys, that is another question but it takes more than a pardon to do this.
(Emphasis added.)

Shyder encapsulates the Court’ s understanding of pardons and contains all that

is needed to resolve the present controversy: A pardon does not alter every single

conseguence triggered by “the fact of conviction alone,” though it may mitigate the

12



ultimate resolution of proceedings which turn on consideration of the facts underlying
the conviction. Disbarment, which isnot acrimina punishment but the removal of a
professiona license for the protection of the public?, “may ... proceed notwithstanding
the pardon.” A pardon restores civil rights, but “does not reach and purge [the] stigma”
of conviction, at least in the non-criminal arena. “The mere fact of conviction”
continues to have repercussions even after a pardon is granted, because a* pardon

does not blot out the fact of having committed the crime for which disbarment [a non-
criminal sanction] isimposed.”

Just as disbarment may proceed notwithstanding a pardon, because
“disbarment is not punishment,” DeBock, 512 So.2d at 166, the record of a pardoned
offender may continue to be made public for use in, for example, hiring or selection for
sensitive positions, because the public availability of the record is*no part of the
punishment for” the crime.

The conviction, though pardoned, is and remains an historical and record fact,
and “[t]he pardon does not blot out the fact of having committed the crime for which”
expunction is sought.

Shyder, in short, is sufficient to dispose of this case, but (unlike Doe) it does

not stand alone. It keeps close company with other rulings from this Court of the same

2 See DeBock v. State, 512 So.2d 164, 166 (Fla. 1987), in
which this Court “rejected the idea that an inquiry into
an attorney’'s fitness to practice lawis penal,” and
“reaffirnfed]” its holding “that bar disciplinary
proceedi ngs are renedial, and are designed for the
protection of the public and the integrity of the

courts.”

13



import, and culminated in the First District’s precise dissection of this Court’s pardon
casesin Randall. But Randall is not new law as much as adistillation of the Court’s
deliberations on the effect of a pardon in forums where the conduct the conviction
represents (conduct which has either been admitted by the defendant or found by the
trier of fact beyond a reasonable doubt), is significant for purposes other than
punishment.

Equally on point is Page v. Watson, 140 Fla. 536, 192 So. 205, 208 (1938), involving
the revocation of a medical license on the grounds of having been convicted of afelony, in
which this Court quoted with approval from 46 C.J. pages 1192, 1193, par. 32, the following
description of “the effect of afull and absolute pardon”:

“While a pardon has generally been regarded as blotting out the existence of guilt, so
that in the eye of the law the offender is as innocent asif he had never committed the
offense, it does not so operate for all purposes and as the very essence of a pardon is
forgiveness or remission of penalty, a pardon implies guilt; it does not obliterate the
fact of the commission of the crime and the conviction thereof; it does not wash

out the mora stains; as has been tersely said[:] it involves forgiveness and not
forgetfulness.” (Emphasis added.)

Consistent with this description, the Court found that “[t]he effect of a pardon should
not be construed or extended to strike down the statutes of Florida requiring moral
gualifications to receive alicense to practice medicine in Florida.” Page, 192 So. at 210.

Aswith Shyder, Page contains the guidance needed to decide the instant
matter. While a pardon has, at various times and for certain purposes, been thought to

render the recipient, asit were, “asinnocent asif he had never committed the offense,”

apardon is not auniversal solvent, dissolving the stain of the conviction from whatever

14



it might touch. Logically and legally, “a pardon implies guilt”® and thus “does not
obliterate the fact of the commission of the crime and the conviction thereof.”

And just as a pardoned conviction can (and indeed should) be evaluated when
deciding on fitness to practice law and medicine, so the fact of having committed the
crime and been adjudicated guilty of it should not be erased from the public record for
al but afew, severely restrained, uses. (Section 943.0585(4), Fla. Stat., specifiesa
limited number of entities — such as the Florida Bar — which may be informed of the
existence, but not the contents, of an expunged record, while providing that the contents
may be disclosed only upon court order.)

Thisis both alegal and a policy argument: The decisional law suggests that a
pardoned conviction is not “wiped out” for al purposes, and in particular is not negated
when the recipient’ s suitability to engage in alicensed profession is under scrutiny. The
conviction remains afact of record, even while the pardon restores civil rights and
prevents further punishment.

The Court’ s pardon holdings are in conflict with the notion that one seeking
expunction may deny the pardoned conviction, or demand that FDLE, when issuing a

certificate of digibility, closeit eyes to the conviction as though it had never happened.

3 Except, that is, when granted upon belief of innocence.
Such a pardon, which is intended to correct and, insofar
as may be possible, renedy a m scarriage of justice
rather than to forgive and absol ve one whose conviction
was just, may be designated by the Governor and Cabi net
as affording the recipient eligibility to expunge the
record of the pardoned offense. See Appendi x A,

Transcri pt of Board of Executive C enmency Meeting,

Cct ober 28, 1999 (R 50-53).
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The cases also advance a public policy interest: That the boards and
commissions which pass upon an individual’ s fitness to enter or practice a regulated
profession should have access to, and hold the applicant answerable for, “the fact of the
commission of the crime and the conviction thereof.”

If thisisagood ideafor law and medicine, it must be equally sound policy for
other regulated professions, and in this litigious age, for private employers as well.*

An expunction denies most government agencies, and essentially the entire
genera public, any knowledge of the existence of a pardoned offense unless the ex-
offender chooses to disclose it.

This result cannot be made to accord with the rational e expounded in the cases
just cited, except by the questionable stratagem of labeling “doctors and lawyers’ as
unique among the occupations having a potential to adversely affect the lives of this

state' s citizens. Recent events would prompt the addition of auditors and accountants

4 See, for exanple, Section 68.096(2), Fla. Stat.,
creating a presunption against negligent hiring if a
background investigation, which “must include” an FDLE
crimnal history check, does not “denonstrate[] the
unsuitability of the prospective enployee.” Failure to
performa crimnal history check on an enployee will not
necessarily give rise to liability for negligent hiring
or retention. See Board of County Commirs of Bryan
County, Cklahoma v. Brown, 117 S.Ct. 1382 (1997); and
Tal | ahassee Furniture Co. v. Harrison, 583 So.2d 744
(Fla. 1st DCA 1991), review denied, 595 So.2d 558 (Fl a.
1992). By definition there can be no “failure” to check
an expunged record in nbst instances. But that

consi deration would be of no confort to the victimof a
pr edaci ous enpl oyee whose crimnal history record m ght,
at | east, have pronpted further inquiry or increased
precautions by the prospective enpl oyer.

16



to any “short list,” and it would be arbitrary and invidious to draw the line there.

What about those employees or contractors who routinely ask to enter the
homes of unsuspecting families to perform a service or solicit asale? And, sadly, what
about those vocations traditionally entrusted with the care of our most vulnerable
populations? Congress, recognizing the danger posed to children, the elderly, and the
disabled by unscreened employees and volunteers, sought to facilitate the process of
conducting background checks by passing the National Child Protection Act of 1993,
as amended, 42 U.S.C. Section 5119a, implemented in Florida at Section 943.0542,

Fla. Stat.

No imputation of any kind is intended against the Petitioner, or any other
person who is pardoned. For many, perhaps most, the pardon confirms a character
transformation that has already taken place. But it is not the pardon that rehabilitates —
the convicted person must do that, in part by exhibiting the qualities which, ideally,
vindicate the granting of the pardon. Shyder, 187 So. at 382, alluded to this truth: “If
he can later show that heisfit and worthy to be restored to the roll of practicing
attorneys, that is another question but it takes more than a pardon to do this.”

(Emphasis added.)

The person pardoned is not subject to additional punishments or disabilities for the
crime or crimes covered by the pardon, but taking the crime into account when deciding
whether to issue or revoke a professional licenseis not a punishment. The distinction was
acknowledged, and taken as so well established that no elaboration was needed, by this Court

in Fields v. Sate, 85 So.2d 609, 610 (Fla. 1956), when it referred in passing to:
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The rule that a pardon does not preclude consideration of acriminal convictionin
disbarment proceedings, or as grounds for the discretionary ruling of a board
empowered to revoke professional licenses ... .

At the same time, Fields held that a pardoned felony conviction could not be
counted as a“prior” for habitual offender sentencing. That is a (punitive) consequence
which a pardon abolishes. But if knowledge of a pardoned crime on the part of a
“board empowered to revoke professional licenses’ were likewise a consequence of
the conviction which a pardon does away with, Fields and the cases which precede it
would have been wrongly decided.

That they were not wrongly decided is borne out by Sandlin v. Criminal
Justice Sandards & Training Commission, 531 So.2d 1344 (Fla. 1988), which
follows logically and readily from the cases just cited. Sandlin, id. at 1346, adopted
(or, to be precise, advised that the Court had previously adopted) what it termed “the
middle ground, i.e., that a pardon removes punishment, but not moral guilt.”

Theissue in Sandlin was the effect of a pardon on the digibility of a convicted felon for
certification as alaw enforcement officer. A determination that the conviction remained an
absolute statutory bar to entering the profession would, in the Court’s view, “diminish[] the
effect of a pardon and impose alegal disability,” aswell as “creat[ing] a head-on confrontation
between the legidature’ s power to enact laws to protect the public and the executive’' s power
to pardon convicted felons.” Sandlin, 531 So.2d at 1346.

The Court in Sandlin steered a middle course: It did not set the pardon at naught, but

neither did it use the pardon to cast the fact of conviction into oblivion. The Court

pragmatically observed that “[i]t isimperative that law enforcement officers be of good
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character. Thus, it is entirely appropriate and necessary to review closely a pardoned felon’'s
character.” 531 So.2d at 1347. It followed that “[i]n determining whether to certify Sandlin
the commission may take into account and rely upon the facts of Sandlin’s pardoned
convictions ... ."” Id.

_If Sandlinis somehow construed as meaning that a pardoned conviction does not
preclude expunction of the record of the pardoned offense, by analogy to its holding that a
pardoned felony would not categorically prohibit certification as alaw enforcement officer, it
would diverge from the line of cases which lead up to it. For then it would be made to stand for
the novel proposition that the fact of a pardoned conviction can be deemed (as alegd fiction)
to have been blotted out when applying for a certificate of eigibility to expunge from FDLE,
and that any awareness of a pardoned conviction should, in general, be denied to those charged
with the task of assessing the character and fitness of the person pardoned.

That is not the holding of Shyder, Page, and Fields, and it is not a proper reading of
Sandlin. In Shyder, the attorney retained the prospect of “showing in another proceeding that
heisafit and proper person to re-engage in the practice of law.” 187 So. at 382. In Sandlin,
the applicant for certification as a law enforcement officer could attempt to convince the
certifying commission of his fitness, but neither Sandlin nor Snyder were offered the privilege of
denying the fact of the conviction, or the benefit of being regarded asif it had never happened.

Again, it isno answer to urge that attorneys and law enforcement officers are, by
statute, excepted from the right to deny which accompanies expunction. (See Section
943.0585(4) Fla. Stat.) The principleis not limited to these two professions. Sandlin builds

upon and solidifies the philosophy adumbrated in the earlier decisions: A pardon removes
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punishment and restores civil rights, but it does not extinguish the fact of the conviction (or of
the underlying crime) for al purposes. The pardoned offender remains responsible for conduct
and character, as when applying for a position or permit which necessitates a background
investigation. He or she cannot refuse to acknowledge the conviction. A pardonisnot an
expunction.

Moreover, aruling that a pardon does not permit expunction of the record of a
conviction does not “creat[€] a nonrebuttable presumption that pardoned felons are not of
good character,” nor does it threaten “a head-on confrontation between the legislature’ s power
to enact laws ... and the executive' s power to pardon convicted felons,” as the Court sought to
avoid in Sandlin, 531 So.2d at 1346.

The pardoned offender whose record is not expunged is not thereby prevented from
proving to alicensing board or hiring committee that he or she is of good moral character.
Rather, extending an expunction to the ex-offender would, in most instances, eliminate the need
to even make that showing in the first place.

With respect to expunction, then, no conflict can be posited between the Legidature's
power to enact laws which, under strictly limited conditions, bestow the privilege of expunction
of criminal history records, and the Executive’ s power to remove the penalties and disabilities
associated with a conviction by pardoning.

Due consideration of a pardoned offender’ s record is not, according to this Court in the
cases just mentioned, a punishment, and, as will be shown more fully below, digibility to
expunge that record is not acivil right “lost” upon conviction.

Only one Florida case, Doe, supra, stands for the proposition that a pardon entitles the
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holder to expunge the record and deny the existence of acriminal conviction.

Doe€'srationae, 595 So.2d at 213, rests entirely upon a venerable United States
Supreme Court case, Ex Parte Garland, 4 Wall. (71 U.S.) 333 (1866), and those Florida
Supreme Court cases which cite it, for the following exposition of a pardon’s effects:

When the pardon is full, it remits the punishment and blots out of existence the guilt, so
that in the eyes of the law the offender is as innocent as if he never committed the
offense. [Citations omitted.] A pardon not only blots out the crime committed, but
removes al disabilities resulting from conviction and givesto an individual in whose
favor it is granted a new character, and makes of him or her a new person. [Citation
omitted.] A full and unconditional pardon removes al that is left of the consequences of
conviction. [Citations omitted.]

Some parts of thislanguage (e.g., “remits the punishment,” “removes all disabilities’)
have carried over into more recent judicial parsing of the pardon power, but other formulations
(“blots out of existence the guilt, so that in the eyes of the law the offender is as innocent asif he
never committed the offense”) have not survived.

It may be observed at the outset that if the most extravagant attributes of a pardon from
Doe (and Garland) are taken literally, the Petitioner, aswell as Singleton, Snyder, Sandlin, and
all other recipients of a pardon, would not need an expunction. The pardon itself would have
accomplished all that expunction could do and more, by “blot[ting] out of existence the guilt, so
that in the eyes of the law the offender is as innocent as if he never committed the offense.”
Were that indeed the effect of a pardon, no board, commission, or court could take the fact of
the conviction or the underlying conduct into account for any purpose, and the further relief of
an expunction would be, if not superfluous, akin to the cowardly lion’s medal in The Wizard of

Oz

But the quoted dictum from Garland does not now, if it ever did, correctly embody the
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law of pardonsin Florida, and it isimportant to recall that it is dictum. In Garland, an
attorney who had served in the Confederate Congress was given the Hobson’ s choice of
swearing that he had taken no part in the “late Rebellion” or forfeiting his license to practice
law. In holding the federal law which placed him in this dilemma unconstitutional as both a bill
of attainder and an ex post facto punishment, the Supreme Court, 71 U.S. at 379-380,
remarked:

The question, in this case, is not as to the power of Congress to prescribe qualifications

[for the office], but whether that power has been exercised as a means for the infliction

of punishment, against the prohibition of the Constitution. That this result cannot be

effected indirectly by a State under the form of creating qualifications we have held [in a

companion case], and the reasoning by which that conclusion was reached applies

equally to similar action of the part of Congress.

Thisview is strengthened by a consideration of the effect of the pardon
produced by the petitioner, and the nature of the pardoning power of the
President. (Emphasis added.)
The Garland Court, 71 U.S. at 380, then set forth the much-quoted gloss that
a pardon “releases the punishment and blots out of existence the guilt, so that in the eye of the
law the offender is as innocent asif he had never committed the offence.” But thisanalysis of
the function of pardons was not necessary to the Court’s holding. 1t smply “strengthened”
the “view” aready taken by the Court, which aone was sufficient to resolve the case, even if
Garland had not been pardoned.
By the same token, adjudging that a pardon “blots out of existence the guilt” and leaves

the one pardoned “as innocent as if he had never committed the offence” was not a requirement

for ruling that a pardon allowed Garland to continue practicing law. Having aready found that

the statutory prohibition at issue was a punishment, and an unconstitutional one at that, the
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Supreme Court need only have noted that a pardon “rel eases the punishment.”

In sum, the al-encompassing theory of pardons which wendsits way from Garland
down to Doe, and is absolutely essential to Petitioner’s contention that a pardon entitles him to
an expunction, is dictum within dictum.

Later citations of Garland by the Supreme Court reinforce this conclusion. United
Satev. Lovett, 328 U.S. 303, 315 (1946), for example, referred to Garland as having “held
invalid on the same grounds [*because it constituted a bill of attainder and because it had an ex
post facto operation”] an Act of Congress which required attorneys practicing before this Court
to take asimilar oath.”

_ InPublic Citizen v. United States Department of Justice, 491 U.S. 440, 485
(1989), Garland was adduced for “the principle that Congress cannot interfere in any way with
the President’ s power to pardon.”

And, the Florida Supreme Court has carefully distinguished Garland on the critical (if
not dispositive) issue of whether a disbarred lawyer should be reinstated to the practice of law
upon receiving a pardon, in Branch v. Sate, 120 Fla. 666, 163 So. 48 (1935). In line with
Shyder and Sandlin, the Branch Court, id. at 49, reasoned that “the disbarment of a practicing
attorney is not a part of the punishment inflicted for the commission of crime,” so that a“pardon
wiping out the conviction of the criminal offense will no more reinstate the attorney who has
been disbarred (not because of conviction, but because of the commission of a particular act)
than would the refusal to grant the pardon preclude such person upon a proper showing from
being reinstated in the practice of law.”

The Court then sensed that it was incumbent upon it to reconcile this view of the pardon
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power with Garland:

It appears that in [Garland], a contrary conclusion was reached, but a careful
consideration of the opinion in that case will disclose that the court was dealing with a
condition not presented in the case at bar. In that case it was contended that although
the petitioner had been pardoned by the President, yet he could not be reinstated in the
practice of law without taking the oath prescribed in the Act of Congress of January 24,
1865 [citation and history omitted], [which] act was extended to apply to al persons
who applied for admission to practice law as attorney or counsellors at the bar of the
[federal courts]. The several applicable acts, when taken together, constitute the
disbarment a part of the punishment for the offense of participating in the rebellion,
and therefore, the disbarment being an element of the punishment for the alleged
offense, it was held that the pardon operated as a reinstatement. (Emphasis added.)

—The Florida Supreme Court quoted a later United States Supreme Court decision,
Hawker v. New York, 170 U.S. 189, 18 S.Ct. 573, 577 (1898), for the explanation that oaths
such as the one at issue in Garland, which “*had no relation to the fitness or qualification of
the'” parties seeking to practice their chosen profession, were thus “* not legitimate tests of
qualification, but in the nature of penalties for past offenses.’”

From this exacting look at what is and is not a punishment, some general principles of
Floridalaw emerge: Disqualification to engage in alicensed occupation is not a punishment
when based on past criminal conduct, including a pardoned conviction, provided the applicant
IS given an opportunity to show that he or she isfit to engage in that occupation despite the
conviction. While a pardon removes any absolute bar to entering or continuing in agiven
profession imposed because of a conviction, it does not preclude consideration of the facts
underlying that conviction when deciding whether the pardoned offender isfit to enter or
continue in that profession.

This principle, in turn, cannot coexist with the proposition that a pardon entitles the

recipient to expunge his or her record, and thereafter (with but few and narrow exceptions) to
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exercise the privilege of denying the fact of the conviction and effectively preventing an
employer or regulatory body from even looking into the conduct which resulted in the
conviction as, possibly, a pertinent factor in determining fitness.

It should be pointed out, as well, that the Florida Supreme Court cases which guote
what may be termed, appropriately, the Garland dictum, do so in dictum and not as part of the
holding.

The Advisory Opinions to the Governor, reported at 14 Fla. 319 (1872), and 306
S0.2d 520 (Fla. 1975), have only alimited bearing on the issue at hand, and in quoting or
paraphrasing the Garland dictum do not trandate it into a holding that a pardon will nullify a
conviction for purposes of eligibility to expunge, let alone that a pardon was ever intended to
allow the recipient to deny the conviction and suppress knowledge of the crime when seeking
employment or licensure.

Sngleton v. State, 38 Fla. 297, 21 So. 21 (1896), emphasized that the pardoning
power was vested exclusively with the Governor and Cabinet, and that the L egislature could
not exercise such power for purposes of restoring a convicted felon’s competency to testify at a
trial.

Marsh v. Garwood, 65 So.2d 15 (Fla. 1953), relates to parole and distinguishes it
from a pardon, and its teaching that the latter removes disabilities and restores customary civil
rightsis, to that extent, consistent with the modern understanding of pardons.

_ Fields, 85 So0.2d at 610, as noted above, ruled that a pardon “‘removes al that is left
of consequences of conviction,”” but would not impede consideration of a conviction by a

board with discretion to revoke professional licenses.
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This Court’s own precedent, particularly Shyder and Sandlin, would be enough to
conclude that Doe was wrongly decided, even without the aid of Randall. But Randall studies
closely this Court’ s previous examinations of the effects of a pardon, and takes note of the law
in other jurisdictions as well as scholarly commentary. It should not be lightly brushed aside.®

Randall, 791 So.2d at 1244, did not blink at the authority which seemsto lend some
plausibility to Doe' s treatment of pardons, but explained that the Court

read nyder, Page and Sandlin as intended by the court to limit the effect of the
extremely broad language regarding the effect of a pardon in Advisory Opinion,
Sngleton, and Marsh. More particularly, [the First DCA] read the former cases as
intended to recede from any suggestion in the latter cases that a pardon has the effect of
wiping out guilt, so that the conviction is treated as though it had never occurred.

Randall and Doe cannot be harmonized or distinguished. Both are able to point to
passages in this Court’s earlier opinions which sustain their differing viewpoints. But Randall
sifts through those passages to sort out what is dicta from what is law, and “conclude[s] from
Shyder, Page and Sandlin that our supreme court has adopted the position that, while a full
pardon has the effect of removing al legal punishment for the offense and restoring one' s civil
rights, it does not wipe out either guilt or the fact of conviction.” 791 So.2d at 1245.

With respect, Randall represents, if not the only possible construction of this Court’s

law of pardons, certainly the better one.

[I. Eligibility for expunction isnot a civil right lost upon conviction, nor isineligibility a
punishment imposed by conviction.

> The First DCA recently reaffirmed its holding in
Randall, in RJ.L. v. State, Florida Departnment of Law
Enforcement, = So.2d __ (Fla. 1st DCA June 6, 2002),
attached hereto as Appendi x B.
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Indligibility for the legidatively-created remedy of expunction is not a punishment. A
person who has never been adjudicated guilty of any crime but previously had arecord
expunged isjust asindigible to expunge a different crimina history record as is someone who
has been convicted of acrime. See Section 943.0585(1)(b)1 and 3, Fla. Stat. In neither event
is the applicant for a certificate of eligibility subjected to punishment for his or her status. He
or she smply fails to meet the statutory criteriafor eigibility. See Sate v. Greenberg, 564
S0.2d 1176, 1177 (Fla. 3d DCA 1990), review denied, 576 So.2d 287 (Fla. 1991), and later
cases which refer to it as authority for the ruling that the ex post facto proscription does not
apply to amendments affecting (restricting) eligibility for expunction, because “the expungement
statute as awhole is aremedia statute providing remedies which are civil in nature and this
section has already been held to apply retroactively.” (Emphasis added.)

In this case, ineligibility is a consequence of a past (and pardoned) conviction, but a
pardon does not (and could not) eliminate all logical consequences of a conviction, such as the
historical fact of having been convicted.

Asthe Court below put it, “the retention of Randall’ s criminal history record does not
constitute punishment of any sort but, rather, merely accurately reflects the historical fact of his
arrest and subsequent conviction.” Randall, 791 So.2d at 1238.

Just as the fact of a conviction is not removed by a pardon in non-criminal contexts,
even those in which a person’s livelihood and career may be at stake, so the fact (and thus, in a
limited sense, the consequences) of a conviction do not vanish when dligibility for expunction is
inview. The pardoned offender, per Shyder, Page, and Sandlin, is not being punished when

held accountable, in the civil arena, for the conviction and what it implies.
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The statute itself confirms that expunction is not a civil right: “This section [943.0585,
Fla. Stat.] does not confer any right to the expunction of any criminal history record, and any
reguest for expunction ... may be denied at the sole discretion of the court.”

Atissuein Sngleton, 21 So. at 23, was “the disability of not being able to testify asa
witness,” which was found to be “as much a part of the pains and penalties of the violated law
asincarceration.” But the “disability” of not being eligible to expunge arecord is of an entirely
different order from that of not being able to vote, hold office, serve on ajury, or give evidence
before a court. Expunction of one'srecord is not a recognized or traditional civil right that is
lost upon conviction of afelony. It isa privilege, whose availability is subject to judicia
discretion, and to which the Legislature has, constitutionally, attached certain conditions. See
D.H.W.,, 686 So.2d at 1334-1335.

FDLE' s denial of the Petitioner’s application for certification of igibility to expunge
has not deprived him of a civil right, for he has no constitutional right of privacy in his Florida
crimina history record. Articlel, Section 23, of the Florida Constitution, providesin pertinent
part: “This section shall not be construed to limit the public’s right of access to public records
and meetings as provided by law.”

Criminal history records in Florida are, with limited exceptions such as expunction,
made public by law, at Section 943.053(3), Fla. Stat.

The disclosure of a public record, as required by law, does not infringe the record
subject’ s privacy rights under the Florida Constitution. See Post-Newsweek Stations, Florida
Inc. v. Doe, 612 So.2d 549, 552 (Fla. 1992): “The privacy amendment has not been

interpreted to protect names and addresses contained in public records ... .” See aso Michel

28



v. Douglas, 464 So.2d 545, 546 (Fla. 1985) (“[Article I, Section 23, Fla. Const.] does not
provide aright to privacy in public records”).

Expunging arecord is not acivil right, and the denia of eligibility to expunge is not a
penalty. Under this Court’s view of the matter, a pardon does not restore the one, or remove
the other.

[Il. FDLE’ssince-abandoned practice of issuing certificates of eligibility to expunge

the recor ds of pardoned convictions does not estop the State from asserting that this
practicewasand isin error.

FDLE would maintain, contrary to the Petitioner, that the Executive Branch’s grasp of
the law as to the effect of a pardon on dligibility to expunge a record has not changed since
October 28, 1999, but rather was articulated and reemphasized by the Board of Executive
Clemency as shown in the transcript of its meeting of that date (App. A). Doe did not vitiate
the Florida Supreme Court’ s previous understanding of pardons, as Randall, 791 So.2d at
1242, recognized, but did cause a temporary aberration or detour from the outcome logically
yielded by that precedent, during which FDLE issued certificates of eligibility to persons whose
convictions had been pardoned.

However, FDLE's former action, which should now be seen as erroneous in light of
Randall and the substantial authority it draws upon, does not estop the State from arguing that
a pardon does not (and did not) automatically entitle the recipient to an expunction of the
record of the pardoned conviction.

Estoppel is not applicable in this situation. See State, Department of Revenue v.
Anderson, 403 So.2d 397, 400 (Fla. 1981): “Asageneral rule, equitable estoppel will be

applied against the state only in rare instances and under exceptional circumstances. [Citation
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omitted.] Another genera ruleisthat the state cannot be estopped through mistaken statements
of the law.”

The uncontested fact that certificates of eligibility were given to pardoned applicants
before the Governor and Cabinet vocally objected to the practice, does not give this or any
petitioner a*“vested right” to insist that his or her record be deemed eligible under FDLE's
“former” interpretation of the law. See Lewisv. Sate, Department of Health and
Rehabilitative Services, 659 So.2d 1255, 1257 (Fla. 4th DCA 1995): “Lewis has no vested
right to retain the incorrectly paid benefits and therefore HRS should not be precluded from
following its regulatory scheme to recover overpayments.”

___ ThePstitioner has not shown that the Executive Branch was ever disposed to adhere to
Doe sview of “the expansive effect of afull and unconditional pardon,” 595 So.2d at 213. The
State vigorously opposed this construction of a pardon in Doe, id., “argu[ing] in its motion for
reconsideration that a full and unconditional pardon does not remove the adjudication itself but
only removes the disabilities which flow from such an adjudication.”

That, of course, isthe result Randall reached almost 10 years later. But thiswas aso
the State’ s position in 1981, as evidenced by an informal Florida Attorney Genera’s Opinion to
the Coordinator of the Office of Executive Clemency, dated June 2, 1981, attached as
Appendix C, which *“conclude[d] that ... a person who has been granted a full and unconditional
pardon for aconviction of afelony ... by the Governor [and] Cabinet, is required to state on an
employment application form of a public employer, if requested, that he or she has been
convicted of afelony.”

Opinions of the Attorney General, formal or informal, do not declare the law, but have
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been pronounced “ entitled to considerable weight” in construing constitutional provisions,
Chilesv. Phelps, 714 So.2d 453, 459 (Fla. 1998). The Attorney General’ s reading of the law
anticipates Randall’s, citing many of the same precedents.

What has changed since 1981, to put the matter bluntly but succinctly, is not the State's
understanding of a pardon, nor (Respondent would respectfully submit) this Court’s
jurisprudence of pardons, but the availability of intermediate appellate precedent directly on
point. Prior to Randall, Doe was the only District Court of Appeal decision to squarely
address the effect of a pardon on eligibility to expunge the record of the pardoned offense.

The Legidature' s supposed failure to amend the expunction and sealing statutes in the
wake of Doe does not imply, much less establish, that the Legislature accepted or endorsed
Doe' s conception of a pardon’s effects. Sngleton, 21 So. at 23, cautioned “that an attempt
on the part of the legisature to exercise any part of the pardoning power exclusively conferred
upon [the Executive Branch] by [the state] constitution, would be in conflict with that
instrument, and therefore void.”

The Legislature cannot be faulted, and should not be second-guessed, for declining to
enter the fray. “Neither the legidature nor the judiciary may infringe upon the executive's
authority to grant pardons.” Sandlin, 531 So.2d at 1346.

In Parole Commission v. Lockett, 620 So.2d 153, 154-155 (Fla. 1993), the Court
took painsto reiterate:

that the clemency processis derived solely from the constitution and is strictly an
executive branch function, and that, consequently, the Legidature, by statute, may

neither preempt nor overrule the clemency rules without violating the separation of
powers doctrine expressly set forth in article 11, section 3, of the Florida constitution.

31



__ Anenactment announcing that a pardon would not permit expunction could be seen as
an incursion upon the Court’ s exclusive power to say what the law is, while alegidative
mandate that FDLE issue a certificate of eligibility to anyone whose conviction had been
pardoned, no matter what the circumstances, might well be regarded as hemming in the
Governor and Cabinet’s unshared and all but unlimited power to grant pardons.

Indeed, the split of opinion between two District Courts of Appea which now
confronts this Court adequately attests to the wisdom of the Legislature’' s discretion.

The Petitioner presents no grounds from which to infer that his pardon should be
handled any differently from pardons issued after October 28, 1999, when the Governor and
Cabinet formally expressed their intent as to a pardon’s effect on resort to expunction. That
expression signaled a reaffirmation, not arevision, of the State’ s previous thinking on the
subject.

V. Both federal precedent and the decisions of other state courtsarein linewith this
Court’s“middle ground” approach to pardons, and support Randall’sholding that a
pardoned conviction isnot eligible for expunction.

The First DCA reviewed federal caselaw on pardonsin Randall, 791 So.2d at 1244-
1245, as did the Respondent in its Response below (R- 33, 37). As Randall remarked, id. at
1244, federal law is relevant because the Florida Supreme Court has looked to the United
States Supreme Court to augment its understanding of the effect of a pardon.

The “modern view” of pardonsis carefully explicated in United Sates v. Noonan, 906
F.2d 952, 955 (3d Cir. 1990), in which “[t]he centerpiece of Noonan’s argument [was that a
pardon ‘blots out of existence the guilt,”” for which, as one might expect, Garland had been

cited as the principal authority.*

32



“[O]n the basis of long-held traditional views on the effect of a pardon,” and more
recent authorities, the Noonan Court “conclude[d] that the Presidential pardon of 1977 does
not eliminate Noonan’s 1968 conviction and does not * create any factua fiction’ that Noonan's
conviction had not occurred to justify expunction of his criminal court record.” 1d. at 960.

Noonan was cited with gpproval in In re North (George Fee Application), 62 F.3d
1434, 1437 (D.C. Cir. 1994), amended at 1994 U.S. App. LEXIS 40850 (D.C. Cir. Oct.

21, 1994) (without changing holding, reasoning, or language quoted), which concluded:
“Because a pardon does not blot out guilt or expunge a judgment of conviction, one can
conclude that a pardon does not blot out probable cause of guilt or expunge an indictment.”

These cases are of a piece with this Court’s choice of the “middle ground,” Sandlin,
531 So.2d at 1346-1347, “that a pardon removes punishment, but not moral guilt,” and thus
that “‘ the events underlying the pardoned conviction may be and should be evaluated, and
relied upon reasonably, by the proper public body or authority.”” Thisreasoning isflatly at
odds with the notion that a pardon entails expunction of the recipient’s criminal history record.

Although the prerequisites and effects of expunction (or sealing) of criminal history
records differ from state to state, decisions from other states evince a general tendency not to
permit expunction of a conviction record on the basis of a pardon, unless statutory law so
authorizes, or a pardon is (still) regarded as having the all-absolving effect ascribed to it in
Garland.

In Delaware v. Skinner, 632 A. 2d 82, 85 (Del. 1993), the Delaware Supreme Court
discounted the defendant’ s reliance on the dictum of Garland: “While the pardon may have

forgiven [Skinner’s] conviction, it did not obliterate the public memory of the offense.”
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(Emphasis added.)

The Court in Skinner, id. a 85, note 5, added that it was “not dealing with a pardon
granted upon grounds of innocence, which would pose an entirely different issue.” Thisis
precisaly the position of the Florida Board of Executive Clemency (Governor and Cabinet).
(See App. A)

Illinois v. Glisson, 69 Ill. 2d 502, 372 N.E. 2d 669, 670 (1978), quoted the Executive
Clemency Rules Book issued by the Illinois Parole and Pardon Board: “‘ The granting of a
pardon does not expunge the record. 1t merely provides official forgiveness, which only in
recent years is noted on fingerprint transcripts.”” Further: “[1]t cannot be concluded that the
simple issuance of a pardon vests the recipient with an entitlement to this expunction and return
[of arrest records].” Id. at 670.

The Court in Massachusetts v. Vickey, 381 Mass. 762, 412 N.E. 2d 877 (1980),
ruled that a pardon is not analogous to a dismissal of charges and does not entitle a defendant
to immediate sealing. “The law of pardons has been somewhat obfuscated by the failure to
differentiate a pardon for innocence from a pardon for other reasons.” 412 N.E. 2d at 881.
“The truism that a pardon does not wipe out guilt has consequences for law enforcement and
other public informational needs ... . Thelaw ... has continued to support the state’ s interest in
making available the facts of both the conviction and the pardon.” Id. at 882 (citations
omitted). The Court cited a series of cases adverting to a substantial governmental interest in
access to the facts behind a pardoned conviction.

Under Missouri law, as reported in Missouri v. Bachman, 675 SW. 2d 41, 51 (Mo.

App. 1984), “the fact of conviction was obliterated and not the fact of guilt” upon receipt of a



pardon, with “[t]he net result [being] that a pardon does not order, direct, or authorize the
closure of records.” Bachman relied upon an earlier Missouri Supreme Court decision that
had “* disapproved of the broad language of the Garland opinion.”” Id. at 50.

The law in South Carolina, as summarized in that State’s Attorney General’s Opinion
No. 80-68 (1980), subscribes to the limited view of a pardon’s efficacy: A pardon relieves a
convicted person from the remaining punishment for his offense, and restores to him certain
rights of citizenship; but does not establish the innocence of the person pardoned nor does it
serve to obliterate the conviction record of the pardoned offense.

Two final casesin which expunction was not directly at issue should nonetheless be
mentioned for their understanding of pardons as not changing history. In Washington v. Cruz,
139 Wash. 2d 186, 985 P. 2d 384, 390 (1999), the Dissent, in a point not in dispute,
commented:

Even a pardon by the Governor does not serve to eliminate the criminal conviction: In

Washington, a Governor’ s unconditional pardon does not expunge the crime pardoned

from the pardoned recipient’s record. [Citation omitted.] It merely forgivesthe crime

by commuting the sentence. The rationale for this stems from the nature of the pardon
itself; by a pardon, the Governor forgives the individua for the crime committed. Such
forgiving implies that the guilt was established.

Although again the right to expunction was not involved, the Court in Dean v. Skeen,
137 W. Va. 105, 70 S.E. 2d 256, 257 (1952), “ expressed the view that an unconditional
pardon of a prior offense did not serve to destroy the historical effect of the conviction thereof.”
The West Virginia Supreme Court of Appeals rejected what it termed “the minority view [that

is] seemingly based upon the postulate that an unconditional pardon servesto wipe out all the

effects of the prior convictions and makes the offender ‘anew man,’” just as though he had
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never committed the crime.” Id. at 259.

To be sure, contrary opinions are found where the Garland dictum continues to hold
sway, or theissue is governed by statute. See, for example: Indiana v. Bergman, 558 N.E.
2d 1111, 1113 (Ind. App. 1990) (Observing, however, that “ Some [states, such as New
Y ork, South Carolina, Vermont, and Virginia hold that a pardon merely actsto relieve a
person of the punishment or penalty for the offense, but does not wipe out the fact of the
conviction™); Ohio v. Cope, 111 Ohio App. 3d 309, 676 N.E. 2d 141, 142 n. 4 (1996)
(Distinguishing its holding from that in Delaware v. Skinner, supra, which “took a different
view of the effect of afull pardon”); Pennsylvaniav. C.S,, 517 Pa. 89, 534 A. 2d 1053, 1054
(1987) (A pardon without expungement is not a pardon”);_Texas Department of Public
Safety v. Moran, 949 SW. 2d 523 (Texas App. 1997) (Statute permits expunction after
pardon).

On balance, the current state of the law may well be reflected in arecent opinion, Inre
Abrams, 689 A.2d 6, 11 (D.C. App. 1997), which refers to both Noonan and North as
instructive and, while criticizing Garland' s “blotting out” rhetoric, surmised that a Presidential
pardon would not preclude bar disciplinary proceedings against an attorney convicted of a
crime involving dishonesty: “We discern no basisin law, justice, or reason to challenge this

overwhelming trend.”
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CONCLUSION

This Court’s precedent, unlike Doe, does not induce a departure from “this
overwhelming trend.” Rather the Court has aligned Florida with what appears to be the
majority view: That a pardon “wipes out” punishment but not the record fact of conviction or
the reality of remaining responsible for the conduct behind the conviction, which therefore
should not be erased from public sight in the process of restoring those rights lost upon
conviction. Randall simply ratifies this understanding of pardons, and appliesit, correctly, to

the question of digibility to expunge. It should be affirmed by this Court.
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