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CLAI M |

APPELLATE COUNSEL WAS | NEFFECTI VE FOR

FAI LI NG TO RAISE AND ARGUE ON DI RECT APPEAL

THAT THE PETI TI ONER WAS DENIED A FAIR TRI AL

BECAUSE OF THE ADM SSION | NTO EVIDENCE OF

THE STATEMENTS  PETI TI ONER MADE DURI NG PLEA

NEGOTI ATI ONS W TH THE GOVERNMENT.

This claimis not procedurally barred. This claimis
distinct from any other claim that has been made in this
petition or in any prior court filing.

On direct appeal appellate counsel argued that the trial
court “erred in denying the notion to suppress appellant’s
conf ession.” (Initial brief of Appellant p.24-31.) Appel | ate
counsel based this argunent on three grounds: One, that the
police lacked a well founded suspicion to stop and seize the
Appel lant. Two, the manner in which Appellant’s statenents were
obtained , over the many hours of interrogation, resulted in
psychol ogi cal coerci on. Thr ee, the police <continued to
interrogate Appellant after he invoked his right to remain
silent.

On direct appeal this Court found the question of the stop
was wthout nerit because the police stopped and arrested M.

Onen based on outstanding warrants and a photographic

identification. Onen v. State, 596 So. 2d 985, 987 (Fla. 1992).

This Court found that the assertion that M. Oaen’'s statenents



to police were obtained through psychological had previously

been rejected. ld. citing Onen v. State, 560 So. 2d 207 (Fl a.

1990). Lastly, this Court found that M. Owen’'s confession was

not obtained in violation of Mranda. 1d. This Court did not

find that M. Onen’s statenments were not part of plea
negoti ati ons.

On direct appeal from the denial of M. Onen’s Rule 3.850
nmotion, this Court did not specifically find that this claimwas
procedural |y barred. What this Court found was that the claim
the on the issue of whether *“attorney Kirscher was ineffective
during the suppression hearing” was raised and rejected on
direct appeal. 1d. at 513 FN. 5 nunber 10.

The issue of the inproper adm ssion of M. Ownen’s statenents
made during plea negotiations was raised on direct appeal
followwng trial or the appeal from the denial of the Rule 3.850
not i on. It also was never raised by trial counsel. The point
of this issue is that appellate counsel was ineffective for
failing to raise this issue on direct appeal either as an issue
standing by itself or as an ineffectiveness claimin that tria
counsel should have preserved M. Owen’'s rights by raising this
issue at the trial level. This failure on the part of the sane
i ndividual who served both as trial counsel and appellate

counsel was ineffective.



The plea statenents that were inproperly admtted were all
the statements made by M. Owaen to |aw enforcenent. Once plea
negoti ati ons were under way, any statenents M. Onen nade were
in furtherance of the same and were inadmssible at trial apart
from whether the requirenents of Mranda and voluntariness were
met .

Section 90. 410, Florida Statutes grants inmmunity to
i ndi vi dual s engaged in plea negotiations as was M. Oaen. VWile
t he Respondent can point to statenments nmade by |aw enforcenent
t hat suggested that the final authority was not wth |aw
enforcenment, |law enforcenent nmade it clear that it controlled
whet her or not the charges were dropped and that M. Omnen had to
go through |aw enforcenent if he wanted to receive the benefits
of any pl ea deal.

M. Owen continues to rely on the quoted dialogue in the
initial habeas petition, but asks this Court to consider that
pl ea negotiations refers not only to the sentence but also to
what charges M. Owen would have faced. In a case where the
State could have charged M. Omnmen with second degree nurder or
not sought the death penalty this truly was a |life or decision.
Law enforcenent made it clear that M. Omen “offer
sonething” if he ever wanted to avoi d death.

The fact that | aw enforcenent read M. Omen Mranda does not
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give law enforcenment the option of luring M. Onen in to a plea
bargain for his life and then using that against him at trial.
This issue should have been raised by any attorney who accepts
the responsibility of representing M. Oamen on a case in which

the state seeks to take his life.



CLAIM | |
APPELLATE COUNSEL WAS | NEFFECTI VE FOR NOT
RAI SI NG AND ARGUI NG THAT THE VENI RE FROM
VWH CH THE JURY WAS SELECTED IN MR, OVNEN S
TRI AL WAS UNCONSTI TUTI ONAL BECAUSE THE
VENI RE UNCONSTI TUTI ONALLY EXCLUDED AFRI CAN
AVMERI CANS FROM THE VENI RE FROM WHI CH MR
ONEN S TRI AL JURY WAS SELECTED.

M. Onen continues to rely on his initial habeas petition
but reiterates that this issue was preserved. Trial counse
properly prayed in the wherefore clause that “ . . . .this
chal l enge to the panel be sustained and that. . . . a new
panel be brought, in and drawn in the sane nmanner and fromthe
sane area as the grand jury which returned the indictnent.

. (R 4716). Alternatively. If this |lacked the technical
preci sion necessary to preserve this issue the fault lies with
trial counsel who did not adequately draft the notion at
i ssue.

Incorrectly, the Respondent states that this issue did

not exist at the time of M. Omen’s trial and appeal. As this

Court stated in Mureland v. State, 582 So. 2d 618, 619 (1991),

“Spencer. . .did not create new | aw or nmake a mmj or
constitutional change of |law. Rather, at the first existing
opportunity it applied existing sixth anmendnent law to a new

situation.” |d. Cearly, both appellate counsel and tri al



counsel, the sanme individual in this case, should have known
and utilized existing sixth amendnent |aw as did Spencer’s
trial and appell ate counsel.
CLAIM 11

APPELLATE COUNSEL WAS | NEFFECTI VE FOR

FAI LI NG TO RAI SE AND ARGUE ON DI RECT APPEAL

THAT THE TRI AL COURT SHOULD HAVE DECLARED A

M STRI AL OR STRUCK SGT. MCCOY' S | MPROPER

STATEMENT THAT THE “HURTI NG WOULD START ALL

OVER AGAIN,” AND THAT THE TRI AL COURT

SHOULD HAVE GRANTED OVNEN S MOTI ON FOR A

M STRI AL.

M. Onen stands by his initial claimin his habeas
petition but states that this issue is neither procedurally
barred nor harm ess error. The adm ssion of this statenent
clearly influenced the jury to both convict and nost
inportantly to recomend deat h.

Trial counsel objected to the “hurting statenent” at
trial and properly noved for a mstrial. The sane individual
al so served as appell ate counsel and failed to raise the trial
court’s failure to grant a mstrial or to strike the “hurting
statenent.”

This Court’s and the lower court’s finding that
M. Omen’s statenents were not coerced or involuntary is

irrelevant in regards the adm ssion of this unfairly

prejudicial statenment. Sinply because a statenent is not

-6-



i nadm ssabl e on vol untari ness grounds does not nean that the
statenent is adm ssible where the prejudicial inpact outweighs
the probative value. Here, this statenment was clearly
i nadm ssi bl e under Section 90.403 and 404, Florida Statutes
and the case law cited in the instant petition.

This Court has repeatedly held that ineffective
assi stance of appellate counsel clains are appropriately

raised in a petition for wit of habeas corpus. Freeman v.

State, 761 So. 2d 1055, 1069 (Fla. 2000). The cases cited by
t he Respondent are clearly distinguishable fromthe instant
case.

The Respondent cited Parker v. Dugger, 550 So. 2d

459(1989). In that case the Petitioner filed a successor
habeas petition and a successor Rule 3.850 while under a death
warrant. |d. at 460. The instant case is different because
there was a proper objection at trial and this is not a
successor habeas petition. M. Oanen raises this claimas

i neffective assistance of appellate counsel not as an

i ndependent issue. Wile the Respondent may be correct that
this issue could have been or should have been raised the
error is that appellate counsel could have and shoul d have
raised this issue on direct appeal but because of his

i neffecti veness he did not raise this issue. | neffective

-7-



assi stance of appellate counsel could not have been raised on
di rect appeal because the direct appeal had not occurred at
that time. This Court should grant relief because M. Owen
was denied the effective assistance of appellate counsel.

Wil e the Respondent cited Jent v. State, 408 So. 2d

1024, 1029(Fla. 1981),for the well settled proposition that a
trial court’s ruling on admssibility will not be disturbed
unl ess there has been an abuse of discretion, it is stil

i ncunbent on the trial court to use that discretion. This was
not nmere hearsay. |In the instant case the trial court failed
to grant a mstrial after the “hurting” statenent was heard
by the jury which recommended 10 to 2 that M. Oaen be put to
death. This certainly was not harm ess, indeed, it was
devastating to any hope that M. Omen would receive a fair
trial and a fair penalty phase.

Lastly, it is inportant to note that appell ate counsel
has a responsibility to develop all issues on direct appeal to
avoid falling into the procedural bar trap that the Respondent
woul d have this Court believe exists. Sinply stated,
appel | at e counsel cannot sinply raise just enough of the
i ssues to avoid being declared ineffective but fail to fully
raise all issues when relief may be granted.

CLAIM IV
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APPELLATE COUNSEL WAS | NEFFECTI VE FOR

FAI LI NG TO RAI SE AND ARGUE ON DI RECT APPEAL
THAT MR. OAEN WAS DENI ED DUE PROCESS OF LAW
BECAUSE THE TRI AL COURT WAS BI ASED TOMNRDS
THE STATE AND SHOULD HAVE RECUSED | TSELF.

The Petitioner relies upon the initial habeas petition
and the argunent and authority therein. This issue is not
procedural ly barred because it is fundanental and appellate
counsel could have raised this as a substantive issue on
appeal .

The fact that the State in its view still proceeded with
this case does not obviate the fact that without M. Onen’s
statenents on this case the State’s possibility of conviction
was greatly dimnished. The State obviously thought these
statenents were inportant enough to argue for admssibility
and to present themduring its case in chief.

Moreover, it is inportant to renmenber that had the trial
court found that M. Omen’s statenents were inadm ssible on
one case it would have found that they were inadm ssible on
all cases. On sone of these cases the State first gained a
conviction and then used the convictions as prior violent
fel ony aggravators to obtain a death sentence.

As the Respondent stated in its response to claimlll, “A

trial court has wi de discretion concerning the admssibility
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of evidence, and a ruling will not be disturbed unless there
has been an abuse of discretion. Respondent’s response at 17

citing Jent v. State, 408 So. 2d 1024, 1029 (Fla. 1981).

I nherent in this discretionis that the trial court wll
exercise its discretion in an unbi ased manner w t hout regard
to the effect on the State’s ability to prosecute.

Lastly, the trial court’s bias calls into question not
just the trial court’s denial of the notion to suppress but
the entire trial and the validity of M. Onen’s death
sentence. There is nothing nore fundanental then a fair
tribunal, especially in a case where the State seeks death

CLAI M V
APPELLATE COUNSEL WAS | NEFFECTI VE FOR
FAI LI NG TO RAI SE AND ARGUE ON DI RECT APPEAL
THE TRI AL COURT' S DENI AL OF PETI TIONER' S
JURY | NSTRUCTI ON ON THE DI FFERENCE BETWEEN
SEXUAL BATTERY AND VAGQ NAL PENETRATI ON COF A
DECEASED | NDI VI DUAL KI LLED PRI OR TO ANY
SEXUAL CONTACT.

M. Onen relies upon the initial habeas petition and the
argunent and authority therein. This particular claimis not
procedurally barred because it was not argued on direct appeal
or on appeal fromthe denial of M. Ownen’s 3.850 notion.

Trial counsel properly requested that the jury be instructed

on the applicable law, that in sum sexual battery requires a

-10-



live victim Accordingly, this issue was properly preserved
for appellate review but not raised by appell ate counsel due
to ineffectiveness.

M. Omen’s case presented unique facts where there was a
guestion of whether the victimwas alive or dead at the tine
of the alleged sexual battery. The trial court did deny the
nmotion for judgnment of acquittal. The denial of this notion
only neant that the state had presented enough evidence to go
to the jury, not that the jury did not have to still decide
whet her the a sexual battery had occurred. A sexual battery
requires a live person. This was a jury question which the
jury never were instructed they nust decide. Accordingly, it
is nore than likely that the jury found that vagi nal
penetration had occurred but did not know that to return a
verdict for sexual battery they had to find that the victim
was alive.

The denial of the jury instruction, while preserved, was
never raised on appeal. Based on the question surrounding
whet her the victimwas alive or dead at the tine of
penetration, a proper instruction of the jury required that
the trial court instruct the jury that the victimneed to be
al i ve beyond a reasonabl e doubt for the jury to return a

verdict of guilty. Apart fromthe trial court’s denial of the

-11-



motion for j.o.a. and this Court’s finding sufficient evidence
to convict the error still remains that the trial court’s
failure to give the requested jury instruction allowed the
jury to return a verdict of guilty when the jury had a
reasonabl e doubt that the victi mwas deceased at the tinme of
t he sexual penetration.

Any procedural bar applies to the 3.850 does not apply to
this case. The point of the procedural bar was that this
i ssue shoul d have been raised on direct appeal. It was not

rai sed because appel |l ate counsel was ineffective.
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CLAI M VI
APPELLATE COUNSEL | NEFFECTI VELY RAI SED AND
ARGUED THE SUFFI Cl ENCY OF THE STATE' S
EVI DENCE USED TO PROVE THE AGGRAVATOR S AND
BY NOT RAI SI NG AND ARGUI NG THAT THE TRI AL
COURT DI D NOT PROPERLY CONSI DER ALL OF THE
M Tl GATION | N FAVOR OF MR OVEN
M. Onen relies upon the initial habeas petition and the
argunment and authority therein. Had appellate counsel raised
fully raised these issues the result of M. Ownen’ s appeal
woul d have been different and this case woul d have been
remanded for a new sentencing. Appellate counsel was
ineffective for not using the record to show that M. Owaen did
not get a fair sentencing and that the trial court inproperly
found the cold, calculated and preneditated aggravator.
Lastly, the non-statutory mtigation on the record would have
also justified this Court overturning M. Owen’s death
sentence and remanding for either a new sentencing or for the
trial court to sentence himto life.
CLAIM VI |
THE TRI AL COURT | LLEGALLY SENTENCED MR
OVNEN ON THE NON- CAPI TAL CASES BECAUSE
SENTENCI NG GUI DELI NES WERE UNCONSTI TUTI ONAL
AT THE TIME MR OWEN WAS SENTENCED.

M. Onen relies upon the initial habeas petition and the

argunment and authority therein. Any other litigation that M.

13-



Onen is pursuing pro-se is irrelevant to this petition.
Whet her or not M. Omaen’s direct appeal on another case or
post-conviction litigation is successful in State court, the
fact remains that he was illegally sentenced on this case and
this Court should remand this case for resentencing.
CLAIM VI | |

APPELLATE COUNSEL WAS | NEFFECTI VE FOR

FAI LI NG TO Cl TE DI RECTLY CONTROLLI NG

PRECEDENT AND THE RECORD ON APPEAL ON THE

| SSUE OF WVHETHER MR. OWEN S CONFESSI ON WAS

I NVOLUNTARY THUS DENYI NG THI S COURT THE

OPPORTUNI TY FOR MEANI NGFUL REVI EW OF MR

ONEN S CASE ON APPELLATE REVI EW

M. Onen relies upon the initial habeas petition and the
argunment and authority therein. This claimasks this Court to
take in consideration that appellate counsel has a duty to not
merely raise an issue but to raise an issue in a natter that
woul d al l ow for neani ngful appellate review.
CLAIM I X

THE FLORI DA DEATH SENTENCI NG STATUTE AS

APPLI ED |I'S UNCONSTI TUTI ONAL UNDER THE

SI XTH, ElI GHTH, AND FOURTEENTH AMENDMENTS OF

THE UNI TED STATES CONSTI TUTI ON.

M. Onen relies upon the initial habeas petition and the

argunment and authority therein.

-14-



CLAI M X
THI S COURT ERRED BY NOT APPQO NTI NG CONFLI CT
FREE APPELLATE COUNSEL OR REMANDI NG THE
CASE TO THE TRI AL COURT FOR A FI NDI NG OF
FACT ON WHETHER THERE WAS A CONFLI CT OF
| NTEREST BETWEEN MR. OWNEN AND APPELLATE
COUNSEL AFTER MR, OMN BROUGHT TO THI S
COURT’ S ATTENTI ON THAT THERE WAS A CONFLI CT
CF | NTEREST.

M. Omen relies upon the initial habeas petition and the
argunent and authority therein. This claimis not
procedurally barred and has nerit.

This claiminvolves a claimof a conflict with appellate
counsel. Wile the Respondent relies on the rejection during
M. Omen’s ill fated Rule 3.850 notion, that notion only woul d
have involved a claimof conflict with trial counsel not with
appel l ate counsel. The trial court |acked jurisdiction to
hear any claimof conflict between M. Owen and appel | ate.

The fact that these were the sanme person is irrelevant to this

issue. This issue is properly raised in a habeas petition.

See Freeman supra.
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PETI TI ONER S RESPONSE TO RESPONDENT” S MOTI ON TO NOT SET ORAL
ARGUVENT AND FOR A DECI SI ON ON THE PLEADI NGS

This Court should grant oral argunent on this petition.
This is M. Omen's first petition for habeas corpus in this
Court. M. Omen asserts in this petition for wit of habeas
cor pus that his capital conviction and death sentence were
obtained in and then affirmed by this Court in violation of M.
Onen’s rights guaranteed by the Fourth, Fifth, Sixth, Ei ghth,
and Fourteenth Amendnents to the United States Constitution and
the correspondi ng provisions of the Florida Constitution.

The State is incorrect in asserting in its notion that M.
Onen filed the instant habeas petition “[o]ver one year later”
than this Court’s denial of rehearing on its affirmance of the
trial court’s denial of post conviction relief. This Court
deni ed rehearing on Novenber 13, 2000. This Court issued its
mandate on Decenber 13, 2000. M. Ownen then petitioned the
United States Supreme Court for a wit of certiorari which was
denied by the Court on April 1, 2001

Wil e after January 1, 2002, M. Omen would have had to file
his habeas petition with his direct appeal of the trial court,
no such rule existed at the time that M. Owen first entered
post conviction litigation.

Contrary to the Respondent’s clains argunent that all of the
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clains raised by M. Owen are not procedurally barred or
meritless. By filing this petition M. Omen is exercising his
rights as an individual sentenced to death to petition this
Court for redress of his unconstitutional conviction, judgnment
and sentence.

M. Ownen has been sentenced to death. The resolution of the
issues involved in this action will determ ne whether he |ives
or dies. This Court has not hesitated to allow oral argunment in
other capital cases in a simlar procedural posture. A full
opportunity to air the issues through oral argunent is
appropriate in this case because of the seriousness of the
clains at issue and the penalty that the State seeks to inpose

on M. Onen.
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