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INTRODUCTION AND SUMMARY OF ARGUMENT

Thisbrief issubmitted on behalf of the Human Resource Association of Palm
Beach County (hereafter “HRPBC”). HRPBC wasformed in 1966 to encourage the
exchange of ideas, the discussion of problems and the dissemination of information
relating to thefield of human resources, by and between itsmembersrepresenting over
150 companiesin Palm Beach County Florida. HRPBC isachapter of the Society for
Human Resource Management (“ SHRM”), anational organizationwhichistheleading
voice of the human resource profession.

Whilethisbrief will addressin some detail thelegal authorities supporting the
conclusion reached by the Third District Court of Appeals below, and furthered by
Respondent, Blue Crossand Blue Shield of Florida, Inc., HRPBC’ sprimary objective
isto highlight thefar-reaching and troubling impact that aruling in favor of Petitioner
would bring about. Thisappeal will not merely resolve adiscrete question raised by
apeculiar set of facts. Rather, it will determine whether employeeswill be permitted
to circumvent the Florida Civil Rights Act’s (“FCRA”) limitations periods and
prohibition against thefiling of civil actionsgrounded upon claimslacking areasonable
foundation.

The procedures and limitations applicable to claims under the FCRA are

relatively straightforward. Followingthetimely filing of achargeof discriminationwith
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the FCHR within three-hundred and sixty-five (365) daysof thealleged discriminatory
act, aninvestigation takesplace, the outcome of which determinesthenatureandtime
limitationsof theavailableremedies. If adetermination of “reasonable cause” isissued,
a civil action must be filed within one year. Forida Statute 760.11(5). If a
determination of “no reasonable cause” is issued, the only avenue available to the
employee isto request an administrative hearing within thirty-five (35) days of the
determination. Florida Statute 760.11(7). Finally, intheevent that the FCHR failsto
make adetermination after one hundred eighty (180) dayshave passed sincethefiling

of the charge, a four-year statute of limitations applies. See Joshua v. City of

Gainesville, 768 So.2d 432 (Fla. 2000).

These procedures and limitations evince the Florida Legislature’ s support for two policies
that are of maor import to HRPBC and its member companies. First, they
demonstrate the Legislature s intent to limit, if not altogether prevent, the filing of
unfounded employment discrimination claimsin Circuit Court. Second, they show the
L egidature’ sdesireto expeditethefiling of clamsunder the FCRA, and thereby avoid
litigation over stale and antiquated disputes, absent unreasonable delay by the
Investigating agency.

Petitioner’ s position is that these procedures and limitations can be avoided through the
simple act of dual filing a charge with both the FCRA and the Equal Employment
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Opportunity Commission (“EEOC”). Asitsprimary point, Petitioner arguesthat the
EEOC' s standard “Dismissal and Notice of Rights’ form (stating that the EEOC is
“unable to conclude’ that aviolation of the statutes has occurred) isnot a*“no cause’
determination under the FCRA and, therefore, does not trigger the thirty-five day
window to seek the limited remedy of an administrative hearing. Secondarily,
Petitioner seems to suggest that even a finding of “reasonable cause” by the EEOC
would not act as “reasonable cause”’ finding under the FCRA, and thus would not
requirethefiling of acivil actionwithinoneyear. Consequently, Petitioner would have
this Court find that the EEOC is powerless to affect her rights under the FCRA and,
consequently, afour-year statute of limitations appliesto all dual filed charges.
As is demonstrated below, the outcome proposed by Petitioner is contrary to the
EEOC's perspective regarding its own investigative procedures. The EEOC's
regulations and internal enforcement guidelines show that its form containing the
“unableto conclude” statementisa“no cause’ determination that triggersthethirty-
fiveday period. HRPBC will aso show theextent to whichthe policiesunderlying the
limitationsperiodsset forth inthe FCRA woul d be undermined by theresult suggested
by Petitioner.

For these reasons, HRPBC requests that this Court rule in favor of the
Respondent and affirm the decision of the Third District Court of Appeals.
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ARGUMENT
l. A DETERMINATION BY THE EEOC EXPRESSING THAT IT IS
“UNABLE TO CONCLUDE” THAT A VIOLATION OF THE
STATUTES HAS OCCURRED CONSTITUTES A “NO CAUSE”
DETERMINATION THAT TRIGGERS THE THIRTY-FIVE DAY
PERIOD IN WHICH AN ADMINISTRATIVE HEARING MUST BE
SOUGHT UNDER THE FCRA.

TheThird DCA below held, and federal courtshavelikewise held, that when a

charge is dually-filed with both the EEOC and the FCHR, a determination by one

agency operates asadetermination by both. See, e.q., Blakely v. United Servs. Auto

Ass'n, 1999 U.S. Dist. LEXIS 17723 (M.D.Fla. 1999) (EEOC dismissal and “no

cause” determination equivalent to FCHR “no cause” finding); Dawkinsv. Bellsouth

Telecommunications, Inc., 53 F.Supp.2d 1356 (M.D.Fla. 1999) (EEOC *no cause’

determination operatesasa“no cause’ determination by theFCHR). Thesedecisions
are well reasoned and consistent with the purpose of the Worksharing agreement
between the EEOC and the FCHR, which provides that: “once an agency beginsan
investigation it resolves the charge.” See 1998 Worksharing Agreement Between

FCHR and EEOC, attached hereto asExhibit A.* Certainly, if an EEOC determination

! Petitioner assertsthat the decision of the Second District Court of Appea sinJonesv. L akeland Regional
Medical Center, 2001 Fla. App. LEXIS 15786 (Fla. 2™ DCA 2001), whichinterpreted aWorksharing
Agreement between the EEOC and the FCHR, is significant and should be considered by this Court.
However, that caseinterpreted provisionsof the 1999 Worksharing Agreement. Notably, thechargefiled
inthisactionwassubject tothe 1998 vers on of theWorksharing Agreement which, asthe Second DCA
noted, did not containthecited provisions. Moreover, the provisionsthe courtinJonesrelied upon have
been del eted inthecurrent version of theWorksharing Agreement. SeeWorksharing Agreement for Fiscal
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madeupon adual-filed chargedid not “ stand intheshoes’ of an FCHR determination,
the EEOC would be powerless to “resolve” such charges.

Petitioner asserts that, the EEOC’ srole in investigating and resolving FCRA
claimsnotwithstanding, itsstandard “ Dismissal and Notice of RightsForm” (“EEOC
Form 161”) providing that it was “unableto conclude” that aviolation of the statutes
occurred, does not constitute a‘no cause’ determination that triggers the obligation
to seek an administrative hearing within 35 days under the FCRA. Thisassertionis
grounded upon the fact that EEOC Form 161 does not contain the words “no cause’
or “no reasonable cause.” Thisisaform over substance argument that ignores the
EEOC sstated explanation (set forthinitsinterna guidelinesand Compliance Manual)
of therole Form 161 playsinits proceduresfor resolving charges. Such an approach
Isinappropriate, as“ anagency’ sinterpretation of itsown regulationshastraditionally

been accorded considerablerespect.” Beach v. Great Western Bank, 692 So.2d 146,

149 (Fla. 1997); see also, Humana, Inc. v. Dep’t of Health and Rehab. Serv., 492

So.2d 388, 392 (Fla. 4" DCA 1986) (“the agency’ sinterpretation of itsown ruleis
entitled to great weight and persuasive force in the appellate court.”).
A historical review of the EEOC’ sprocedural guidelinesrelating totheissuance

of “no cause” determinationsdemonstratesthat EEOC Form 161 (with the®unableto

Y ear 2002, Attached hereto as Exhibit B.
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conclude’ box checked) is, infact, a“no cause” determination. 1n 1987, the EEOC
Compliance Manual provided the following guidance on dismissals:

Typesof Dismissals—EEOC procedures providefor three
types of dismissals. The first type, covered in § 4.3,
involve jurisdictional or coverage considerations such as
timeliness, standing, or whether therespondent issubject to
the statutes. The second type, covered in 8§ 4.4, relates to
actions or status of the charging party/complainant. The
third type occurs when a no cause finding becomes final,
I.e., either when the review request period expiresor when
areview iscompleted (see § 4.5 —notethat Form 161 isnot
used in such cases).

EEOC Compliance Manual, Section 4.1 (10/87) (emphasisadded).? Asindicated in
this provision, at that time the EEOC did not use Form 161 when it issued a
determination of “no cause,” but rather issued a substantive letter of determination.
In June of 1995, the EEOC changed its policy in thisregard, as confirmed by

its “Priority Charge Handling Procedures,” which provide as follows:

Elimination of Substantive “No Cause’ LODS®

Substantive “no cause” determinations will no longer be

used. Instead, the partieswill be informed in ashort-form

determination that the investigation failed to disclose a

violation.  These determinations will not include

particularized factual findings, but rather will use the
following uniform language which is included in the

2 The cited portions of the EEOC Compliance Manual are attached hereto as composite Exhibit C.
$“LOD” stands for “Letter of Determination.”
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dismissal form approved on May 1, 1995, and a copy of
which is attached as Attachment B:

Based upon the Commission’ sinvestigation,
the Commission is unable to conclude that
theinformation obtained establishesviolations
of the statutes. This does not certify that the
respondent isin compliance with the statutes.
No finding is made as to any other issue that
might be construed as having been raised by
this charge.

Id. at p. 11 (emphasis added).* This change in the method of issuing a*“no cause”’
determination was further reflected when the EEOC next revised Section 4 of its
Compliance Manual to provide as follows:

Types of Dismissals— There are three types of dismissals.
Thefirst type, covered in 8 4.3, involves jurisdictional or
coverage considerations, such as timeliness, standing, or
whether the respondent is subject to the statutes. The
second type, covered in 8§ 4.4, relates to the actions or
status of the charging party/complainant. The third type
occurs upon theissuance of ano causefinding (see 8§ 4.5).

EEOC Compliance Manual, Section 4.1 (11/96). Notably, and consistent with the

“Priority ChargeHandling Procedures,” thisrevised version of Section4removesthe

+ A complete copy of the EEOC’ s Priority Charge Handling Procedures is attached hereto as Exhibit
D.
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prior prohibition against theuse of EEOC Form 161 in casesinwhich adetermination
of “no cause” is made.®
Thus, it is evident, based upon the EEOC'’s procedural guidelines and

regulations, that EEOC Form 161, with the “unable to conclude” box checked,
communicates and constitutes a “no reasonable cause” determination. Despite the
EEOC’ sexpresslanguage, Amicus Curiae Nationa Employment L awyers Association,
Florida Chapter, offers another somewhat tortured explanation, suggesting that in

April of 1995, the EEOC abandoned its previous policy of

Issuing‘no cause’ determinationsin caseswherereasonable

cause was not established, and instead initiated a policy of

dismissing such charges without particularized findings.
Brief Amicus Curiae of NELA, p. 5. This explanation is simply incorrect, as the
current EEOC Compliance Manual continues to list “no cause” findings as one of
three types of dismissalsit issues. Moreover, the EEOC’ s own published statistics
show that, despitethechangeinform, “no cause” determinationsarestill issued by the
EEOC. Indeed, these statistics confirm that approximately sixty percent of all charges

filed between 1996 and 2000 have resulted in “no cause” findings. See EEOC

Enforcement Statistics and Litigation (published on www.eeoc.qov), @ copy of which is

*The current version of Section 4, issued in April 1997, is attached hereto as part of Composite Exhibit
C.
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attached hereto as Attachment D. The dtatistics do not refer to any dismissals
“without particularized findings.”

Therefore, the written guidance from the EEOC supports the Third DCA’s
conclusion that an EEOC Form 161 with the “unable to conclude” box checked isa
“no cause” determination that triggers the limitations set forth in the FCRA.

[l. THE OUTCOME PROPOSED BY PETITIONER WOULD ALLOW

EMPLOYEES TO STRATEGICALLY CIRCUMVENT THE TIME

AND REMEDY LIMITATIONSSET FORTH IN THE FCRA.

This dispute arises from the use of a curious (and increasingly popular)
strategic tactic. Petitioner apparently had no intention of pursuing claims under the
federal discrimination statutes. Nonethel ess, rather than smply filing withthe FCHR,
theagency withthe primary responsibility for investigating chargesunder the FCRA,
sheinitiated her claim by filing acharge with the EEOC —afederal agency. Scrutiny
of this paradoxical approach revealsits purpose—to ensure that her charge would be
investigated by the EEOC, rather than the FCHR.

Thepreferencefor an EEOC investigationisdirectly related to that agency’ suse
of the words* unable to conclude’ in its standard adverse determinations (conveyed
by Form 161). As s reflected in Petitioner’s argument, employees believe that,

because thislanguage is used instead of “no reasonable cause,” the EEOC’ sadverse

determination, unlike an adverse determination by the FCHR, can never divest
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employeesof therighttofileacircuit court action, andinstead requirethat they pursue
an administrative hearing that must be sought within 35 daysif they wish to obtain
further review of their claim. Thisistheclassic “having one’' scake and eating it too”
approach — employees wish to maintain the right and ability to satisfy the FCRA’s
administrative prerequisites by placing their charge in the hands of the EEOC, while
at the same time avoiding the potential limitations that the FCRA intended to result
from an adverse administrative finding.

If thisCourt affirmsthe Third DCA, the distinction between the language used
in the FCRA’s and EEOC’ s adverse determinations will appropriately be treated as
oneof form, rather than substance. However, if this Court rulesthat the EEOC Form
161 (containing the* unableto conclude” language) does not constitute adetermination
of “no cause” under the FCRA, employees would be able, through tactical “forum
shopping” at the administrative level, to satisfy the requirement of exhausting their
administrativeremedies, whileat the sametimeavoiding any administrativefinding that
might ultimately prevent them from proceeding to court. Indeed, as Petitioner’s
position isthat aForm 161 isthefunctional equivalent of acircumstanceinwhichthe
administrative agency makes no determination at al, this tactic would ensure that
FCRA claimsarising fromdual filed chargesinvestigated by the EEOC would aways
be subject to the extended four-year statute of limitations.

Petitioner’s position, if found to be correct, would render the Worksharing
relationship between the FCHR and EEOC wholly ineffectual. A meaningful and
effective Worksharing agreement providing for deferral of the task of investigating
charges the FCRA is only possible if adverse determinations by the EEOC are
regarded as having the same impact on FCRA rights and obligations as adverse

determinations by the FCHR.
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The result advocated by Petitioner is also contrary to, and would effectively
thwart the intent of the Florida Legidlature as reflected in the administrative
prerequisites and limitations periods set forth in the FCRA. These administrative
prerequisites and limitations periods reveal adual legidative purpose. First, asthis
Court noted in its decision in Joshua v. City of Gainesville, 768 So.2d 432, 436-37
(Fla. 2000), “the L egislaturewanted personswho believe they have been the object of
discrimination to go through the administrative process beforebringing acircuit court
civil action.” However, aso apparent isthe Legislature’ sdesireto provideaclear and
expedient procedurefor claimsoncetheadministrative procedureiscomplete. Tothis
end, the FCRA requiresthat actions based upon claimswith areasonable foundation
befiled within oneyear of determination (rather than the four-year period applicable
when no determination is made), and denies immediate access to the circuit courts
(instead providing only administrative appeal rights) when claimsare deemed aslacking
areasonable foundation.

Thus, the FCRA is designed to ensure that, once a meaningful administrative
investigation has been completed, employers are protected from both stale and
meritless claims. In this regard, the FCRA’s limitations are consistent with the
fundamental purpose behind all statutes of limitations, as this Court has articul ated:

A prime purpose underlying statutes of limitation is to
protect defendants from unfair surprise and stale claims:
“As a statute of [limitations], they afford parties needed
protection against the necessity of defending claimswhich,
because of their antiquity, would place the defendant at a
grave disadvantage. In such caseshow resolutely unfair it
would beto award onewho haswillfully or carelessly slept
on his legal rights an opportunity to enforce an unfresh
clam against a party who is left to shield himself from
liability with nothing morethantattered or faded memories,
misplaced or discarded records, and missing or deceased
witnesses. Indeed, in such circumstances, the quest for
truth might elude even the wisest court.”

Major League Baseball v. Morsani, 790 So.2d 1071 (Fla. 2001) (quoting Nardonev.

Reynolds, 333 S0.2d 25, 36 (Fla. 1976)).
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Indeed, these concernsareof particular relevancein the context of employment
related clams. In today’s dynamic workplace, where turnover is commonplace, a
period exceeding oneyear isafunctional eternity. Inthecourse of threetofour years,
thereasonsfor individual employment decisions(evenif well documented) oftenare
difficult to articulate. Such reasons, though entirely legitimate, may be lost in
memories that are eroded by time, clouded by amorass of subsequent employment
decisions, or smply unavailable as managers change jobs and residences.

Stale employment claimsareal so problematic dueto the nature of theremedies.
The primary source of damages available under the FCRA is backpay which, of
course, accrues throughout the period predating the filing of a civil action. If
employeesare permitted to extend thelimitations period through strategic tactics, such
damagesmay beincreased (subject to minimal mitigation efforts) prior tothedeadline
for filing a lawsuit.

For these reasons, it is not at all surprising that the U.S. Supreme Court and
other federal courts have echoed this Court’ srationale for limitations periods when
discussing those applicableto federal employment discrimination claims. See, e.q.,

Delaware State College v. Ricks, 101 S.Ct. 498, 503, 449 U.S. 250, 256-7 (1980)

(limitations periods under Title VII of the Civil Rights Act of 1964 exist “to protect
employersfrom the burden of defending claims arising from employment decisions
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that arelong past.”); Lewisv. Conners Steel Company, 673 F.2d 1240, 1243 (11" Cir.

1982) (“legidative purposeundergirding[TitleVII’ slimitationsperiod] isaprotection
to the employer and is plainly there for its benefit alone.”).

Certainly, theseimportant purposes should not be so easily undermined through
strategic manipulations. Employeeswho, by their own choice, elect to dual file, and
thereby trigger adeferral of their chargesto the EEOC, should be subject to the same
limitations aswould be applied if the charges were investigated by the FCHR. If the
investigating agency (EEOC or FCHR) finds merit inthe claim, their lawsuits should
be promptly filed within oneyear. If theagency isunableto find an evidentiary basis
for theclaim (however that inability isarticul ated by the agency), theemployeeshould
berequiredto prevail in an administrative appeal beforebeing permitted to clutter the
circuit courts with suits lacking any evidentiary basis. Thisiswhat the legislature
intended, and the option of dual filing should not create aloophole that permitsthis

purpose to be evaded.
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CONCLUSION

For theforegoing reasons Amicus Curiae Human Resource Association of Palm
Beach County respectfully requeststhat thiscourt ruleinfavor of the Respondent and

affirm the decision of the Third District Court of Appeal.
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