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DESI GNATI ON OF THE PARTI ES AND REFERENCES TO THE RECORD

For this Court’s convenience, the following are the
designations of the parties and references to the record used
in the Answer Brief. Petitioner, Cordette Wodham is
referred to in this Brief as “Wodhanf or “Petitioner”
Respondent, Blue Cross and Blue Shield of Florida, Inc., is
referred to in this Brief as “Blue Cross” or “Respondent”.

References to the record on appeal are abbreviated as “R
_*, followed by the appropriate page nunber of the record.
Ref erences to the Appendix to this Brief are abbreviated as
“A. _*, followed by the nunmber in which the docunent is
designated in the Appendix. Specific page cites to the

Appendi x are al so provi ded where possi bl e.
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STATEMENT OF CASE AND FACTS

A Nat ure of Case

The essential facts properly at issue before this Court
are as follows.! Wodham resigned from the enploy of Blue
Cross and Blue Shield of Florida, Inc. (“Blue Cross”) on or
about Novenber 3, 1997. (R 10; 36). Wodham filed her
original charge of discrimnation with the United States Equal
Enpl oyment Qpportunity Conm ssion (“EECC') on June 17, 1998
against Blue Cross. (R 3; 15-16). Wodham s original charge
did not request that the charge be dual filed with the Florida
Comm ssion on Human Relations (“FCHR'). (R 16). In
addition, the space at the top of Wodhami s original charge of
di scrimnation, where a conplainant normally would indicate
the state or local agency with which the conplaint should be
dual filed, was left blank. 1d. Nowhere on the face of the
original charge of discrimnation did Wodham indicate that
her charge should be dual filed wth the FCHR | d. On
January 15, 1999, the EEOC contacted Wodhanis attorney and
request ed t hat Wodham sign an anended char ge of

discrimnation which represented the EEOCC s version of the

Wi | e Wodham devotes a substantial portion of her
Statenent of Case and Facts to factual issues regarding the
merits of her lawsuit, these factual issues were never reached
by the trial court, which granted summary judgnment on purely
procedural grounds. Accordingly, those facts are not
appropriate for this Court’s consideration.
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all eged discrimnatory events. (R 3). On February 23, 1999,
Wodham through her attorney, sent a letter to the EECC
acconpani ed by the signed, anmended charge of discrimnation
requesting that Wwodham s original charge be considered wth
the anmended charge, “as the EEOC s version [i.e. the anmended
charge] was quite abbreviated.” (R 3; 26). This letter and
t he anmended charge of discrimnation was received by the EECC
on March 3, 1999. (R 27). The anmended charge of
discrimnation, filled out by the EEOC, does reference the
FCHR in the appropriate space on the face of the charge. (R
28). The box requesting dual filing is also checked. 1d.

On July 22, 1999, the EEOCC di sm ssed Wodham s charge of
di scrimnation and issued Wodham a right-to-sue notice. (R
30). Specifically the EECC determ ned that “[Db]ased upon its
investigation, the EECC is wunable to conclude that the
information obtained establishes violations of the statutes.”

| d.

The FCHR has no record of a charge ever being filed by
Wodham (R 109-110). Indeed, after an exhaustive search of
both its conputer records and its actual hard-copy paper
records, the FCHR was unable to |ocate any record of a charge
filed by or on behalf of Wodham (R 109). Whodham
i kewi se, has provided no evidence that her charge was ever

received by the FCHR Wil e Whodham asserted in the |ower



court that the EECC filed an affidavit stating that Wodhani s
charge “was processed for dual filing,” (R 115), a proper
review of the record indicates otherw se. (R 136-37). The
affidavit of Elsa Urquiza of the EEOCC states that Wodhanm s
charge was checked off for dual filing with the FCHR, that it
is the EECC s custom and practice to file all charges with the
FCHR, and that the transmttal of a charge from the EEOC to
the FCHR is done via EECC Form 212. |d. This sanme affidavit,
however, provided by Wodham in support of her case, actually
states that after a diligent search of the docunents contai ned
in the EEOCC' s charge file the EECC has been unable to |ocate
any such transmttal form with respect to Wodhani s charge.
| d. Thus, Wodham has provided no evidence that her charge
was “forwarded” or ever received by the FCHR

B. Course of the Proceedi ngs

On Septenber 8, 1999, Wodham filed her conplaint in the
Crcuit Court, El eventh  Judi ci al Crcuit, Dade County,
Florida, alleging racial discrimnation and retaliation in
violation of the Florida CGvil R ghts Act of 1992, as anended,
Ch. 760, Fla. Stat. (“FCRA"). (R 1-30). On March 2, 2000,
Blue Cross filed Defendant’s Mtion for Sunmmary Judgnent and
Statenent of Undisputed Facts, and Defendant’s Menorandum of
Law in Support of its Mtion for Summary Judgnent. (R 47-

110). On June 2, 2000, Wodham filed Plaintiff’s Mtion and



| ncorporated Menorandum of Law in Qpposition to Defendant’s
Motion for Summary Judgnent and Affidavit of Elsa U quiza.
(R 113-161).

Blue Cross noved for summary judgnent on three separate
grounds: (1) Whodhanmis clainms of discrimnation were tine-
barred because she failed to direct-file a charge of
discrimnation with the FCHR within 365 days of the |ast
discrimnatory act as required by the FCRA;, (2) even if the
Court found that dual filing a charge with the EECC satisfies
the statutory requirenents of filing a charge wth the FCHR
under the FCRA, Wodham s clains were still barred by failure
to properly request dual filing and by Wodhanis failure to
indicate an intent to dual filed her charge of discrimnation
with the FCHR, and (3) even assumng Wodham properly
requested dual filing of her charge of discrimnation so as to
satisfy the FCRA filing requirenents, Wodhanis claim was
barred by her failure to request an admnistrative hearing
within 35 days of the EEOC s “no cause” determ nation, as
required by the FCRA. (R 101-103).

C. Di sposition of the Lower Tribunal

On August 2, 2000, the trial court entered an order
granting Blue Cross’ notion for summary judgnent. (R 172-
178). The court specifically reserved ruling on the first two

i ssues and based its decision on the third issue. (R 173).



Specifically, the trial court held that, even if Waodham
properly requested dual filing of her charge of discrimnation
wth the FCHR, Wodhanis claim was barred because she failed
to request an admnistrative hearing within 35 days of the
EECC s “no cause” determ nati on, as required by the
8760.11(7), Fla. Stat. (R 4-6). The lower court found that
the determ nation received by Wodham from the EECC was a “no
cause” determi nation and operated as a “no cause” finding for
the FCHR, thus triggering the requirenment under the FCRA that
Wbodham request an adm nistrative hearing within 35 days. (R
5). Since Wodham failed to request such a hearing pursuant
to 8 760.11(7), the trial court found that her claimunder the
FCRA was barred and, therefore, dism ssed her Conplaint with
prejudice. (R 6).

The Third District Court of Appeal of Florida affirnmed
the trial court’s order. (R 179-192). In so doing, the
appel late court, relying on the decision of the United States
District Court for the Mddle D strict of Florida in Bl akely
V. United Servs. Auto Ass’'n, Case No. 99-1046-C v-T-17F, 1999
W 1053122 (MD. Fla. 1999), held that a “no cause”
determ nation issued by the EEOC operates as a “no cause’
finding by the FCHR (R 181). In addition, the appellate
court held that Wodham was required to pursue an

adm ni strative hearing within 35 days of receipt of the “no



cause” determ nation, notw thstanding Wodhan s argunent that
she had received a “reasonable cause” determnation by
operation of |aw under 8§ 760.11(8), after the lapse of the
180-day period for FCHR action.? (R 183-186). It is the
first such holding which has been certified as a question of
great public inportance, and it is in conflict with the
hol ding of the Second District Court of Appeal’s decision in
C sko v. Phoenix Medical Prod., Inc., 26 Fla. L. Wekly D1851

(Fla. 2d DCA July 27, 2001). (R 193-196).

2As di scussed in Respondent’s Mtion to Strike Portions
of Petitioner’s and Am cus Curiae’s Briefs, this latter
holding is not before the Court for review, as it was not
certified as a question of great public inportance, and it is
not in conflict wwth the holding of any other district court
of appeal .



SUVMARY OF ARGUMENT

Wiile this Court has not yet requested jurisdictional
briefs in this case, the record reflects that, after Wodham
filed her charge of discrimnation wth the EEOC, neither
Wbodham nor the EEOC transmtted the charge of discrimnation
to the FCHR. Because Wodham failed to satisfy this threshold
requirenent, her <claim would be barred on that ground.
Therefore, it would be inprovident for the Court to consider
the effect of the EEOCC s “no cause” determnation in this
case. Nonet hel ess, even if the Court assunmes jurisdiction in
this case, Wodhanmi s cause of action under the FCRA is barred
because Wodham failed to request an adm nistrative hearing
within 35 days of receiving a “no cause” determnation from
t he EECC. Until she sought a rehearing of the Third D strict
Court of Appeal’ s decision, Wodham never contested the | ower
court’s decision that the determnation received by the EECC
operates as a “no cause” determnation of the FCHR under the
agenci es’ work-sharing agreenent. Further, there is anple
| egal authority, as well as the EEOC s own explanation
concerning its 1995 changes to the “no cause” |anguage, which
mandates a finding that the EECC s “no cause” operates as an
FCHR “no cause,” so as to require that Wodham request an
adm nistrative hearing with 35 days as required by the plain

| anguage of the FCRA, 8§ 760.11(7), Fla. Stat. Si nce Wodham



did not request such a hearing, her subsequent cause of action
under the FCRA is barred and the lower court’s decision to
grant Blue Cross’ summary judgnment notion should be affirned.

Wil e Wodham argues that the Florida Supreme Court’s
recent decision in Joshua v. City of Gainesville is applicable
to this case, the Joshua decision is distinguishable on its
facts. First, Joshua involved statute of limtations issues,
i ssues that are not present in this case. In addition, the
pr ocedur al due process interests of fair notice and
opportunity to be heard, which forned the basis for the Joshua
decision, are not inplicated in this case as Wodham recei ved
fair notice fromthe EEOC, unlike the plaintiff in Joshua, and
Wodham was not deprived of the opportunity to be heard based
on agency inaction, as was the plaintiff in Joshua. To the
contrary, it was Wodhams own inaction, rather than agency
i naction, which deprived Wodham of the opportunity to be
heard when she failed to conply wth the explicit provisions
of 8 760.11(7), Fla. Stat., and request an admnistrative
heari ng.

Wodham al so argues that the Joshua decision allows a
plaintiff to bring a cause of action as a matter of right
after 180 days, even if the Comm ssion subsequently nakes a
determ nation of no reasonabl e cause. Such an argunent m s-

conprehends the holding of the Joshua case. In fact, the
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| anguage of the Joshua case, favoring the exhaustion of the
adm nistrative renedies of the FCRA before a civil action is
brought, clearly supports Blue Cross’ position that Wodham
must follow the plain |anguage of 8§ 760.11(7) when a “no
cause” determnation is issued before bringing suit. Any
result other than requiring a person who receives a “no cause”
determ nation to abide by the provisions of § 760.11(7), even
if the “no cause” is issued nore than 180 days after the
charge of discrimnation is filed, subverts the statutory
adm ni strative exhaustion process and its purpose of
preventing frivolous lawsuits fromreaching the courts.

For all of these reasons, this Court should find that the
Third District Court of Appeal of Florida correctly affirnmed
the trial court order granting Blue Cross’ notion for sunmary
j udgnment and di sm ssi ng Wwodhani s FCRA cause of action.

ARGUVMENT
BECAUSE WOODHAM RECEI VED A DETERM NATI ON OTHER
THAN REASONABLE CAUSE, SHE WAS REQUIRED TO
PURSUE AN ADM NI STRATI VE HEARI NG W THI N 35 DAYS
OCF THE DATE OF THAT DETERM NATION UNDER 8§
760. 11(7).

Wiile the certified question on appeal addresses whet her
the EECC s “no cause” determ nation operates as a “no cause”
determ nation under 8 760.11(7) so as to trigger the

adm nistrative hearing requirenents of that section, the Court

need not even determne the effect of an EEOC “no cause”



determnation in |light of the 1|anguage contained in 8§
760.11(7), Fla. Stat., which states:

If the conmmssion determnes that there is not
reasonabl e cause to believe that a violation of the
Florida Cvil R ghts Act of 1992 has occurred, the
comm ssion shall dismss the conplaint. The
aggrieved person nmay request an admnistrative
heari ng under ss. 120.569 and 120.57, but any such
request nust be made within 35 days of the date of
determ nati on of reasonabl e cause..
8 760.11(7), Fla. Stat. (enphasis added). Thus, 8§ 760.11(7)
creates dichotonmy between those conplaints of discrimnation
for which reasonabl e cause has been found to exist, and those
situations in which reasonabl e cause has not been found. When
a conplaint is dismssed under the latter circunstance, i.e.,
when a determ nation other than reasonable cause is made, the
aggri eved person nust seek an adm nistrative hearing within 35
days of the date of the determ nation. Here, neither Wodham
nor NELA claim that Wodham received a determ nation of
reasonabl e cause. Accordi ngly, because a determ nation other
than reasonable cause was nmade in this case, Wodham was
required to exhaust her adm nistrative renedies in accordance
wth 8 760.11(7), Fla. Stat. Wodhanis failure to conply with
this requirenent results in her FCRA claim being barred. As
expl ai ned bel ow, however, even if the Court were to construe

8§ 760.11(7) as requiring a “no cause” determnation, the

EECC s determ nation is just that. Thus, because the EECC

10



determnation at issue in this case is a “no cause”’
determ nation for FCRA purposes, Wodham was required to seek
an adm ni strative heari ng wi t hin 35 days of t hat

det er mi nati on.

1. EVEN |IF WOODHAM PROPERLY REQUESTED DUAL- FI LI NG
OF HER CHARGE WTH THE EEOC AND THAT DUAL-
FI LI NG SATI SFI ES THE FI LI NG REQUI REMENTS OF THE
FCRA, WOODHAM S CLAIM |S BARRED BECAUSE SHE
FAILED TO REQUEST AN ADM N STRATI VE HEARI NG
WTHI N 35 DAYS OF RECEIVING A “NO CAUSE’
DETERM NATI ON FROM THE EECC.

In its Order granting sunmary judgnment, the trial court
reserved ruling on two issues: (1) whether Wodham s cl ai ns of
discrimnation were tine-barred because she failed to direct-
file a charge of discrimnation wth the FCHR within 365 days
of the last discrimnatory act as required by the FCRA, and
(2) even if the Court found that dual filing a charge with the
EEOCC satisfied the statutory requirenents of filing a charge
with the FCHR under the FCRA, whether Wodhanmis clainms were
still barred because she failed to properly request dual
filing or indicate an intent to dual file her charge of
discrimnation with the FCHR As to these two issues, Wodham

has presented no evidence indicating that she ever direct-

filed or dual filed a charge of discrimnation with the FCHR
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To the contrary, all of the evidence in the record suggests
that the FCHR never received a charge of discrimnation from
Wodham or from the EECC. Accordi ngly, because these two
threshold 1issues have not been addressed, yet could be
determnative of the outcone of this case, Blue Cross
respectfully suggests that the Court’s assunption of
jurisdiction over this case to consider the issues briefed

bel ow woul d be i nprovident.

A Wodham never tinmely asserted that the
EEOCC s “no cause” determ nation does not
act as a “no cause” determ nation under
the FCHR so as to bar Wodhanis FCRA claim
for failure to pursue the admnistrative
renedies set forth in Fla. Stat. §
760.11(7).

Notw t hstanding the lack of evidence that Wodham ever
direct-filed or dual-filed her charge of discrimnation wth
the FCHR, Wodham never contended, wuntil she sought a
rehearing in connection with the |ower court’s decision, that
the determnation that she received fromthe EEOCC relative to
her charge of discrimnation did not constitute a “no cause”

determ nation. 3 Wodham now argues, however, that the

3In her Initial Appeal Brief submtted to the Third
District Court of Appeal of Florida, Wodhamrefers several
tinmes to the EEOC s determ nation as a “no cause” finding.
(A. 14 at 14; 23). Simlarly, in her Reply Brief submtted to
the Third District Court of Appeal, Wodham states: “[t]he
Appel | ant does not argue that a ‘no cause’ determ nation does
not trigger the requirenent to request an adm nistrative

12



foll ow ng | anguage contained in EEOCC Form 161, otherw se known
as a “Dismssal and Notice of Ri ghts”, does not anmount to a
“no cause” determ nation by the FCHR

The EECC issues the following determnation: Based
upon its investigation, the EEOC is wunable to
conclude that the information obtained establishes
violations of the statutes. This does not certify
that the respondent is in conpliance wth the
statutes. No finding is nmade as to any other issues
that mght be construed as having been raised by
this charge.

(R 30). Wodham asserts that she was under no obligation to
pursue an administrative hearing under Fla. Stat. 8 760.11(7)
as a result of her receipt of the foregoing determ nation.
Wodham s argunment, however, is in direct contravention of the
plain | anguage of 8§ 760.11(7), which provides, in relevant
part, that:

If the commssion determnes that there is not

reasonabl e cause to believe that a violation of the

Florida Cvil R ghts Act of 1992 has occurred, the

comm ssion shall dismss the conplaint. The

aggrieved person nmay request an admnistrative

heari ng under ss. 120.569 and 120.57, but any such

request must be made within 35 days of the date of
the determ nation of reasonable cause... If the

hearing. The Appellant argues before this Court, and argued
before the trial court, that 8 760.11(7) is entirely

i napplicable in the case at bar since the conm ssion failed to
render the purported determ nation within the statutorily
prescribed period of 180 days.” (A 15 at 4). Moreover,
despite the existence of case |law, which Whodhamrelied upon
in her Initial Brief to this Court, holding that an EECC “no
cause” determ nation does not operate as a “no cause’

determ nation under the FCHR, Wodham did not cite any of
those cases in the briefs that she submtted to the Third
District Court of Appeal.

13



aggri eved person does not request an adm nistrative
hearing within 35 days, the claimw |l be barred...
(enphasi s added).

Fla. Stat. 8 760.11(7). Moreover, at |east two Florida
district courts of appeal have held that a charging party’'s
receipt of the aforenentioned EEOC “no cause” determ nation
triggers that party’'s duty to seek an admnistrative hearing
under 8 760.11(7). First, in the decision under review, the
Third District Court of Appeal, relying on the United States
District Court for the Mddle District of Florida s decision
in Blakely v. United Servs. Auto Ass’'n, 1999 W 1053122 (MD.
Fla. 1999), affirned the trial court’s holding and determ ned,
anong other things, that a “no cause” determ nation issued by
the EEOC operates as a “no cause” finding by the FCHR (R
181). In addition the Fourth District Court of Appeal of
Florida, in Bach v. United Parcel Services, 26 Fla. L. Wekly
D2095 (Fla. 4th DCA Aug. 29, 2001), adopted the analysis of the
Third District Court of Appeal in Wodham and held that a
party who receives a “no cause” determnation from the EECC
must follow 8§ 760.11(7), Fla. Stat., and exhaust the
adm nistrative renedy provided therein, prior to filing a
awsuit in a Florida court.

In Blakely, relied upon by the Third District Court of
Appeal in the decision under review, the defendants noved to

dismss the plaintiffs FCRA clainms arguing, anong other

14



things, that the claim was barred as a result of the
plaintiffs’ failure to seek an admnistrative hearing within
35 days of receipt of a “no cause” determnation from the
EEOCC, which was charged with investigating the plaintiffs’
FCRA clainms. 1999 W 1053122 at *4. Chi ef Judge Kovachevich
of the United States District Court for the Mddle D strict of
Fl ori da agreed. | d. In so doing, the Blakely court first
acknowl edged the synbiotic relationship between the EEOC and
the FCHR resulting from the worksharing agreenent between the
two agencies, which allowed the EEOC to investigate FCRA
claims and render determi nations as to those clains. Id. at
*3-4. Relying on its earlier decision in Dawkins v. Bellsouth
Tel ecomuni cations, Inc., 53 F. Supp. 2d 1356 (MD. Fla.
1999), aff’'d, 247 F. 3d 245 (11" Cr. Jan. 9, 2001),the
Bl akely court expl ai ned:

In Dawkins, an enployee brought a claim under the

ADA as well as the FCRA Under the worksharing

agreenent between the EEOCC and the FCHR, filing with

one agency constituted filing with the other. As

such, when the EEOC handed down a no-cause finding,

the need to file for an admnistrative hearing

within 35 days under the FCRA was triggered. That

is, the EEOC' s finding took the place of the FCHR s

potential finding. The sanme set of facts present

thensel ves in this case.

Id. at *4.
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In Watkins v. Sverdrup Technology, Inc., Case No. 94-
30401/ RV (N.D. Fla. July 31, 1996), aff’'d on other grounds,
153 F.3d 1308 (11th Cir. 1998)(A 9), the court was |ikew se
confronted with the effect of an EEOC determ nation on a
plaintiff’s right to proceed with an FCRA action. The WtKkins
court wultimately concluded that a “no cause” determ nation
issued by the EEOCC was tantambunt to a “no cause”
determ nation by the FCHR  While the plaintiffs nmade nuch of
the fact that Fla. Stat. § 760.11 nmade no nention of the
effect of an EEOCC determi nation, the court noted that Fla
Adm n. Code 8§ 60Y-5.002 specifically provided for the
negoti ation of agreenents to refer FCHR conplaints to other
public agencies having the authority and resources to
i nvestigate alleged unlawful enploynment practices. Mor eover,
the Watkins court pointed to the |anguage of Fla. Adm n. Code
8 60Y-5.002(4), which states: “[t]he referral agency shal
report its action on the conplaint to the Executive Director
[of the FCHR]. Substantial weight shall be accorded to any
final findings and orders of the referral agency.”
Accordingly, the court explained “[b]ecause the regul ations
grant referral agencies the authority to take ‘action’ on FCHR
conplaints and issue a [sic] ‘final’ findings and orders, it

appears that referral agencies are enpowered to issue ‘no
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cause’ determnations within the neaning of Section 760.11.”

The Watkins court further relied on the plain | anguage of
t he wor kshari ng agreenent between the EECC and the FCHR, which
indicates that the EECC has the power to issue “final action”
and “cause determnations” with regard to age discrimnation
charges that are dual-filed with the EEOC and FCHR. 4 In |ight
of the regulations and the worksharing agreenent, therefore,
the Watkins court found by inplication that the EEOC s no
cause determnations apply to Florida Cvil R ghts Act

claimants. In so finding, the court stated:

“While different Worksharing Agreenents are entered into
each fiscal year, such that the Wrksharing Agreenent
applicable in Watki ns woul d not have governed the processing
of Wbodhami s charge of discrimnation, the Wrksharing
Agreenent that woul d have applied to Wwodham s conpl ai nt of
di scrimnation had she properly direct-filed or dual-filed her
conplaint simlarly contenplates that the EEOC has the
ultimate authority to resolve charges deferred to it for
processing. Specifically, Wodhamfiled her original charge
of discrimnation on June 17, 1998. (R 15-16). Thus, the
Wor kshari ng Agreenent between the FCHR and the EECC for Fi scal
Year 1998, which was in operation from Cctober 1, 1997 to
Sept enber 30, 1998, woul d govern the processing of Wodhani s
charge of discrimnation. @G ven that Wodham has acknow edged
that the Worksharing Agreenent at |east governs the filing of
her charge of discrimnation, (Petitioner’s Brief at 6), and
because the Wirksharing Agreenent is a proper subject of
judicial notice pursuant to Fla. R Evid. 90.202(5), Blue
Cross respectfully requests that the Court take judicial
notice of the Fiscal Year 1998 Wrkshari ng Agreenment, which is
included in the Appendix to this Brief and designated as “A
13", in considering the certified question.
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This conclusion seens to be reinforced by the fact
that the FCHR nust be mde aware of all of the
EEOCC s cause determ nations, and that the FCHR may
inform the EEOCC if it does not concur with those
det erm nati ons. These activities woul d be
superfluous if the FCHR nust nmake its own cause
determ nations for every dual filed conplaint.

The Watkins court also explained the inplications were it

to reach a contrary conclusion, noting that:

if the EECC s determ nation does not apply to FCHR
clains, then nost plaintiffs, whose FCHR claim is
initially processed by the EEOCC pursuant to the
wor ksharing agreenment would be entitled to file suit
regardl ess of an adverse EEOC determ nation, because
the FCHR woul d rarely have the opportunity to review
the EEOC s “no cause” finding and issue its own
determnation within the 180 days of the dual-
filing. Additionally, as noted above, the FCHR
woul d have to make its own cause determ nations on
every dual -filed conplaint in order to avoid having
its inactions be deenmed a finding of reasonable
cause. Such duplication would undermne the very
pur pose of the worksharing agreenent.

In addition to the courts’ decisions in Bach, Blakely,
Dawki ns, Watkins and the decision under review, discussed
supra, several other courts have |ikewi se reasoned that the

wor ksharing agreenent nmandates that a finding by either the
EECC or the FCHR operates as a finding for the other agency as

wel | . Mul key v. Equifax Card Servs. Inc., Case No. 94-1080-

Vic.-T-25E (M D. Fla.,January 9, 1996) (copy of transcript, A

8); Long v. Health Tour Mnagenent, Inc., Case No. 8:01-Cv-

304-T-17-TGW (M D. Fla. May 31, 2001)(copy of Oder, A 5);
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Gorman v. Jim Palnmer Trucking, Inc., Case No. 8:01-CV-170-T-
MSS (M D. Fla. Sept. 20, 2001)(copy of Oder, A 3); Lynch v.
Lexford Residential Trust, 6:99-CV-1591-Ol-28KRS (M D. Fla.
Nov. 26, 2001)(copy of Oder, A 7); Hamick v. Standard
Register Co., No. 96-3944-CA (Cr. CQ., 4th Gr., Duval
County, Septenber 2, 1997) (copy of Order, A 4); Lowe v. BTI
Services, Inc., Case No. 97-4679 (Cr. C., 4th Cr., Duval
County, July 20, 1998) (copy of Oder, A 6). Accordi ngly,
under the FCRA, if the EECC issues a finding of no reasonable
cause, then, as required wunder the plain |anguage of
8§ 760.11(7), Fla. Stat., a plaintiff may not bring suit for
violation of the FCRA unless the plaintiff first requests an
adm ni strative hearing pursuant to Fla. Stat. §88120.569 and
120. 57.

Here, as in the foregoing cases, Wodham relies on the
wor k- sharing agreenent between the EEOCC and FCHR to support
her claim that her charge was dual -filed and, thus, properly
filed under the FCRA. Petitioner’s Brief at 6. Assum ng that
the work-sharing agreenent allows dual-filing and assum ng

that filing a charge with the EEOC satisfies the filing
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requi rements of the FCRA ® once the EEOC issued a “no cause”
finding, Wodham was required to seek an admnistrative
hearing within 35 days of the no cause determ nation and coul d
only bring suit if an admnistrative |aw judge considered the
no cause determ nation and then subsequently issued a finding
that there was reasonable cause to believe the defendant
violated the FCRA. Since Wwodhamclearly has not done so, her
action under the FCRA is barred.

Wodham cannot reap the benefit of the work-sharing
agreenent through dual filing, let the EEOC investigate her
claim and then claim that the determnation of the referra
agency (EEQCC) is not reviewable under Fla. Stat. 8§ 760.11(7).
This is especially true in a case, like this one, where the
Whodham chose to bring a lawsuit only under the FCRA after the
EEOC had exclusively done the investigative work on her claim
Such a result would render the FCRA admnistrative hearing

provi sion neani ngless as any plaintiff could then dual-file a

®As indicated at the outset, there is no evidence in the
record that Whbodham direct-filed a charge of discrimnation
with the FCHR or that her charge was dual-filed with the EEOC
and the FCHR. Moreover, the | ower court reserved ruling as to
whet her Wbodham had acconpl i shed either of these types of
filing. Blue Cross assunes the existence of these facts only
for the purposes of addressing the inpact of an EEOC *no
cause” determnation on a plaintiff’s right to bring an FCRA
action.
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claim through the EECC, receive a “no cause,” and then bring
a claimunder the FCRA wi thout ever being subject to review of
the FCHR or the FCRA provisions.

Many of the cases relied upon by Wodham which have
concluded that a “no cause” finding by the EEOCC does not serve
as a “no cause” determnation under the FCHR base this
conclusion on a tortured reading of 760.01(3), Fla. Stat.,
whi ch provi des:

[t]he Florida Cvil R ghts Act shall be construed

according to the fair inport of its ternms and shal

be Iliberally construed to further the genera

purposes stated in this section and the special

pur poses of the particular provisions involved.

Fla. Stat. § 760.01(3).

For instance, in Ci sko v. Phoenix Medical Prod., Inc., 26
Fla. L. Wekly D1851 (Fla. 2d DCA July 27, 2001), the Second
District Court of Appeal relied exclusively on the “liberal
construction” |anguage of § 760.01(3), Fla. Stat., in holding
that the EEOC s “no cause” finding was not a “no cause”
finding for FCHR purposes. In so holding, the Ci sko court
expressed concern that the EEOC “no cause” determ nation did
not definitively state that the charging party’'s charge of
discrimnation did not have nerit, and raised questions as to

the finality of the determnation by stating “[n]Jo finding is

made as to any other issues that m ght be construed as having
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been raised by this charge.” Finally, notw thstanding the
defendant’s record evidence reflecting the submssion of a
letter from the FCHR to the conplaining party advising that
her charge was being delegated to the EEOC for processing and
that she would have 35 days from the EEOC s letter of
determination to seek review of the EEOC s findings,® the
C sko court sonehow found that the plaintiff would not have
sufficient notice of the rights she possessed upon the
di sm ssal of her conplaint.

The reasoning of Cisko deficient for several reasons.
First, while EEOC Form 161 does not explicitly identify the
reason for its determ nation, the “no cause” |anguage which is
enpl oyed definitively infornms the reader that the EEOC has not
acted favorably on the claim Mreover, while the G sko court
expressed doubt as to whether EEOC Form 161 clearly conveyed

the finality of the “no cause” determnation, the form is

®Because, as expl ai ned above, the FCHR never received a
conpl aint of discrimnation fromWodham through direct-
filing, dual-filing or otherw se, the FCHR would not have had
the occasion to issue a simlar deferral letter in this case.
The Fi scal Year 1998 Workshari ng Agreenent between the EECC
and the FCHR states, however, that: “[within ten cal endar
days of receipt, each Agency agrees that it wll notify the
Chargi ng Party and Respondent of the dual-filed nature of each
such charge it receives for initial processing and explain the
rights and responsibilities of the parties under the
applicable Federal, State or Local Statutes.” (A 13 at pg.

iii).
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titled “D sm ssal and Notice of Rights” and explicitly states:
“THE EECC IS CLOSING I TS FILE ON THI S CHARGE FOR THE FOLLOW NG
REASONS...” (R 30). In reading this |anguage, there could
be no doubt that the EEOCC s determnation was final

Furthernore, as indicated above, claimants receive notice at
the outset of the charge processing period not only that their
charge will be processed by the EECC, but also that they nust
at least take sone action wthin 35 days of an EECC
determ nation to preserve their rights. Finally, the G sko
court professed confusion as to whether the EECC “Di sm ssal
and Notice of Rights” constituted a “determ nation”. As
explained in the followng section of this Brief, the EECC
only issues a Dismssal and Notice of R ghts to apprise
charging parties of the “no cause” determnation. As
el abor at ed upon bel ow, the EEOC Comm ssioners instructed field
offices to cease issuing letters of determnation in favor of
hol ding informal pre-determ nation conferences wth charging
parties, at which such parties are orally informed of the
reasons for the ®“no cause” determnation. Thus, even
according the statutory | anguage the |liberal construction that
it is due under 760.01(3), Fla. Stat., the conclusion is
i nescapabl e that an EEOCC “no cause” determ nation serves as an

adequate substitute for an FCHR “no cause” determ nation so as
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to require the recipient of such a determnation to seek an
adm nistrative hearing within the 35 day period specified in
8§ 760.11(7), Fla. Stat.

The reasoning of the Second District Court of Appeal of
Florida in Jones v. Lakel and Regi onal Medical Center, 2001 W
1386595 (Fla. 2d DCA Nov. 9, 2001), is likew se defective.
First, the Jones court erroneously adopts Cisko’s finding that
an EECC “no cause” determ nation does not constitute a “no
cause” determ nation for FCHR purposes. Second, the Jones
court wongly interprets the Fiscal Year 1999 Wrksharing
Agreenment as requiring the FCHR to issue its own findings,
agreeing with the EEOC only if its findings were acceptable to
the FCHR. ' The Jones <court apparently ignored |anguage
contained in the Fiscal Year 1999 Wrksharing Agreenent, also
included in the Fiscal Year 1998 Wrksharing Agreenent, which
st at es:

Normal | y, once an agency begins an investigation, it

resolves the charge. Charges may be transferred
bet ween the EECC and the Florida Conmm ssion on Human

"The Jones court noted that the language it relied upon
in concluding that the FCHR nust adopt the findings of the
EECC in order for such findings to constitute a “no cause”
determ nation was not contained in the 1998 Wrkshari ng
Agreenment. As explained in footnote 4 of this Brief, the
Fi scal Year 1998 Agreenent woul d govern the processing of
Wodham s charge of discrimnation. Accordingly, the issue
presented in Jones would not be inplicated here.
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Relations wthin the framework of a nutually

agreeabl e system Each agency wi Il advise Charging

Parties that charges will be resolved by the agency

taking the charge except when the agency taking the

charge lacks jurisdiction or when the charge is to

be transferred in accordance with Section I11...

Fiscal Year 1998 Wbrksharing Agreenent Between the EEOC and
the FCHR. (A 13).

The remai ning federal district court opinions relied upon
by Wodham are simlarly unavailing. Those cases sinply
declare the EEOC s “no cause” |anguage confusing w thout
attenpting to reconcile the EEOCCs role in receiving and
resolving charges of discrimnation on behalf of the FCHR
pursuant to the Wrksharing Agreenent. Accordingly, in |ight
of the foregoing, this Court should hold that Wodhan s EECC
“no cause” determnation was tantamount to a “no cause’
determ nation under the FCHR, such that Wodhamis failure to
seek and admnistrative hearing within 35 days of that
determ nation renders her FCRA cl ai m barred.

B. The 1995 changes to the “no cause”
| anguage on EECC Form 161 did not change
the effect of that |anguage as a “no
cause” determ nation on the nerits.

The cases relied upon by Wodham in arguing that an EECC

“no cause” determnation is not tantambunt to an FCHR “no

cause” determ nation are further underm ned when one exam nes
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the reasons for and effect of the EEOC s 1995 change to the
“no cause” | anguage. In its brief, Amcus Curiae, the
Nat i onal Enpl oyment  Lawyers Association, Florida Chapter
(“NELA”), alludes to the 1995 change in contending that the
followng |anguage does not constitute a “no cause”
determnation so as to trigger the admnistrative hearing
requi renents under 8§ 760.11(7):
Based upon its investigation, the EECC is unable to
conclude that the information obtained establishes
violations of the statutes. This does not certify
that the respondent is in conpliance wth the
statutes. No finding is made as to any other issues
that mght be construed as having been raised by
this charge.
Specifically, NELA asserts that the foregoing |anguage does
not amount to a “no cause” determnation by msconstruing a
passage from a secondary source, which indicates that
“effective as of April of 1995 the EEOC abandoned its
previous policy of issuing “no cause” determ nations in cases
where reasonable cause was not established, and instead
initiated a policy of dismssing such charges wthout
particul ari zed findings.” NELA Brief at 5 (citing LINDEMANN &
GRossMAN, EMPLOYMENT DI SCRIM NATION LAw  Ch. 29, at 1240, n. 219 (3¢
Ed. 1996); Daily Lab. Rep. (BNA) at E-5 (Apr. 20, 1995)).

When taken out of context this passage may appear to support

Whodhani s argunent that the |anguage now contained in EECC
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Form 161 does not constitute a “no cause” determ nation on the
merits. A review of EEOC Comm ssion Meeting m nutes, however,
in which the reasons for the change were discussed in detail,
clearly establishes that the I|anguage instituted in 1995
retained its status as a “no cause” determnation on the
merits.

Bet ween Decenber 1994 and March 1995, the Charge
Processing Task Force of the EEOC conpiled a report
reconmendi ng, anong other things, that the EEOCC “elim nate the
substantive ‘no cause’ letter of determnation in cases where
the appropriate investigation of the charge has not
established reasonable cause to believe that discrimnation
has occurred.” (A. 10 at pp. 5-6). The report recomended
t he adopti on of alternative | anguage, I ncl udi ng t he
af orenmenti oned | anguage recited above (A. 10 at pp. 5-6). The
report further indicated that its recomendation could be
i npl emented by vote of the EECC Conm ssioners. (A 10 at pg.
6) .

Thereafter, on April 19, 1995 a Special Comn ssion
Meeting  of the EEOC was convened to consider t he
recommendati ons of the Charge Processing Task Force. (A 11).

During that neeting, EEOC Vice Chairman Paul M | gasaki
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explained the rationale for the change

| anguage as foll ows:

in the “no cause”

| think that the main reason for doing this, one, is

to make sure we’'ve gotten input

from externa

parties who have dealt with our system There are

nmore than a few <cases in which

|l etters of

determ nation have resulted in msuse of those
letters by court authorities in making assunptions
or judgnents based upon our initial findings or our
resolution of charges brought before us. That
wasn't the intention, nor is it the power that the
agency has, so that's one issue we're trying to

address with it.

The second is the question of resources. They' re
taking tinme to formalize and el aborate. They anpunt
to or nay appear to be particularized fact finding,

which we are not trying to do if
We shoul d stop

practicing priority case handling.

we're truly

investigating as soon as we know there’'s no
violation, not necessarily finding every fact that
woul d be relevant to a case once we know enough not

to proceed.

And finally, I think we do want to make sure that at

all stages of the investigation, at
our process, as | stated up front

all stages of

the sharing of

information is essential and that charging parties
and respondents both should get as much information
as they can, including being told why we are not
going to proceed with the case. We sinply believe
that the letter of determination is not the best or
the favored vehicle to provide that information.

(A. 11 at pp. 44-45).

During the course of the April 19,

1995 neeting, EECC

Comm ssioner Joyce E. Tucker expressed concerns relative to

the inpact of the elimnation of the “no cause” determ nation

on state fair enploynent practice agencies,
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there are certain FEPAs who cannot dism ss their
cases based on a no determnation finding of the
Comm ssi on
| think Philadel phia has 2,000 cases that if we nake
a determnation those are dual file cases that wll
activate. They wll have to investigate those cases
even though under the dual filing relationship EECC
investigates what it gets, the FEPAs investigate
what they get. If we vote on this, Philadel phia or
Pennsyl vania get those 2,000 cases if we nmake that
kind of decision. And we don’t know what inpact it
has on other FEPAs, but despite that fact | still
have problenms with it.

(A. 11 at pp. 61-62). In other words, Conm ssioner Tucker was

concerned that the revised |anguage neant that the EEOC was
not going to make any determ nation as opposed to nmaking a “no
cause” determ nation, but without a rationale. (A 11 at pp.
63- 65) . Furthernore, prior to voting for the change in the
“no cause” |anguage, Conmm ssioner Silberman clarified that a
vote in favor of changing EECC Form 161 to reflect the current
“no cause” |language would result only in the elimnation of
the rationale, but not in the elimnation of the determ nation
that there was “no cause.” (A 11 at pg. 67).

The neaning of the “no cause” |anguage inplenented in
April 1995 was further explored at a February 8, 1996 EEQCC
Comm ssioner’s neeting at which Comm ssioner Tucker was given
an opportunity to express her concerns relative to the 1995

change in the EEOCC s “no cause” | anguage. (A 12). At the
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February 1996 neeting, Conm ssioner Tucker clarified what

had voted against at the April 1995 neeting, stating:

(A,

| voted against elimnating the substantive no
cause letter. There was no reason to vote against
not continuing to have no cause, because we have
agreed that we were not going to elimnate cause and
no cause. So that wasn't the issue.

The only issue was were we elimnating the
substantive no cause letter of determ nation. I
said no, because | think parties are entitled to
receiving from the Conmssion in witing detailed
rationale for why we have determned that we are
going to dism ss their charge.

she

12 at pg. 15). In response to Conm ssioner Tucker’s

concerns, Chairman Casellas clarified the neaning of

current “no cause” language in the follow ng exchange

Conmi ssi oner Tucker:

COW SSI ONER TUCKER: When we say that we are unable
to conclude, but respondent, well we are not
certifying that respondent is in conpliance. W are
saying that that is a no cause determnation?
That’ s a no cause?

CHARI MAN CASELLAS: Yes, we have concluded that that
| anguage constitutes a finding of no cause and that
there is no statutory requirenent that we use any
speci al | anguage to so acconplish that.

COWMWM SSI ONER TUCKER: So when we say, and | want to
be clear because it’s inportant here, when we say we
are wunable to conclude that there has been a
violation of the statutes, and then we turn around
and say but this does not certify respondent is in
conpliance, we are saying that is a no cause. And
| can’t understand that. It just is not |ogical.

30
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CHAl RVAN CASELLAS:. Well, well, what we are saying is
that Form 161 constitutes a finding on the nerits.

* * *

CHAI RVAN CASELLAS: — as you know, | instructed the
Director of the Ofice of Program QOperations to
advise the field, to the extent there exists any
confusion ... that Form 161 determ nation is finding
on the merits of the charge. So I think that the
i ssue has now been clarified.
(A. 12 at pp. 19-20). Thus, certainly after the February 1996
EECC Conmi ssion neeting, there is no doubt that the revised
“no cause” language retained its status as a “no cause’
determ nation on the nerits.?8 Accordingly, based upon the

| egal authority discussed supra, and the EEOCC s clarification

of the neaning of the revised “no cause” |anguage, the EEQCC

8NELA urges the Court to rely on Cortes v. Maxus
Expl oration Co., 758 F. Supp. 1182 (S.D. Tex. 1991), aff’d,
977 F. 2d 195 (5" Cr. 1992), to determine the contents of a
“no cause” determnation. Cortes was decided prior to the
EECC s 1995 revision to the “no cause” | anguage and, thus, the
“no cause” determnation in that case included a D sm ssal and
Notice of Rights and a letter of determ nation reciting the
reasons for the agency’s determnation. As set forth in the
f oregoi ng exchange, the EEOC no | onger issues letters of
determ nation, opting instead to advise charging parties of
the reasons for their determ nation during predeterm nation
interviews. As indicated above, however, the EECC did not
intend the elimnation of the letter of determnation to strip
the “no cause” determnation of its effect as a “no cause”
determ nation on the nerits. Rather, the EEOCC nerely
elimnated the letter of determnation to prevent it from
bei ng used as evidence in litigation. Accordingly, the Cortes
decision is not persuasive in determning the effect of the
EEOCC s current “no cause” determ nation.
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determnation that Wodham received was a “no cause”
determ nati on. Accordingly, she should have pursued an
adm nistrative hearing within 35 days of receipt of that
determ nati on. Because she failed to do so, her FCRA clains
are barr ed.

C. The Joshua case is inapposite here, but
even if it were applicable, Wodham was
accorded all of the process she was due.

Referring to the Florida Suprene Court’s recent decision
in Joshua v. City of Gainesville, 768 So. 2d 432 (Fla. August
31, 2000), Wodham argues that prohibiting her from proceeding
wth an FCRA action constitutes a violation of her
constitutionally protected procedural due process rights. In
an attenpt to sonehow conpare her situation with the situation
faced by the plaintiff in Joshua, Wodham reads nore into the
Joshua deci sion than is warranted.

In Joshua, the plaintiff filed a charge of discrimnation
with the FCHR ld. at 433-434. The FCHR, however, never
responded to Joshua’s claim and she eventually brought suit,
al beit three years after filing her original charge of
discrimnation. The lower courts dismssed Joshua's claim as
time-barred, applying the “180 day plus one year” statute of

[imtations period prescribed in Mlano v. Mldnmaster, Inc.,
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703 So0.2d 1093 (Fla. 4th DCA 1997). 1d. at 434. In reversing
the decision of the |Iower courts, the Joshua court noted that
the case involved *“admnistrative inaction and error,” and
that denying Joshua notice and the opportunity to be heard
because of such error by enforcing a shorter statute of
l[imtations, constituted a vi ol ation of Joshua’ s
constitutionally protected property rights. Id. at 439. The
Court then sinply held that “the statute of |imtations for
causes of action based on statutory liability, section
95.11(3)(f), applies to situations where the Conmm ssion has
not made a reasonable cause determnation within 180 days.”
ld. at 439.

In this case, there is no issue of the applicable statute
of limtations before the Court. Therefore, Joshua is
I napposi te. I ndeed, as the Third District Court of Appeal in
this case pointed out: “[n]owhere does Joshua address or grant
aggrieved persons the ability to disregard subsection 7
adm ni strative hearing requirenent nor does it allow a | awsuit
after receipt of a ‘no cause’ determ nation, albeit beyond the
180-day period.” (R 186). Even if this Court found that the
Joshua decision did have sone inpact on the issues before the

Court, the issues and concerns underlying the Joshua deci sion
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are not present in this case. The Joshua court based its
decision on a “claimant’s right to fair notice and an
opportunity to be heard.” 768 So. 2d at 438. The procedural
due process issues of fair notice and opportunity to be heard
are not inplicated by the facts of this case.

Here, Wodham received a determnation from the EECC
whi ch, as discussed above, operated as a determnation from
the FCHR Moreover, had Wodham properly dual-filed or
direct-filed her charge of discrimnation with the FCHR in
accordance wth the Wrksharing Agreenent which Wodham
acknowl edges governs the processing of her charge of
di scri m nation, she would have received additional notice in
the form of a letter from the FCHR notifying her that her
charge was being processed and resol ved by the EEOC, and that
she woul d have 35 days fromthe EEOC s determ nation in which
to seek an admnistrative hearing to challenge such findings.
See A 13 at pg. iii. Thus, unlike the plaintiff in Joshua,
who never received notice of any decision, Wodham did receive
notice of the EEOC s deci sion. Furthernore, Wodham was not
deprived the opportunity to be heard. Once she received a no
cause determ nation, Wodham had the option of requesting a
hearing wthin 35 days of the determ nation and subsequently

proceeding to a hearing before an adm nistrative | aw judge, as
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provided in 8 760.11(7). Wodham chose not to avail herself
of this option. Thus, Wodham was not deprived of the
opportunity to be heard based on agency inaction, but,
i nstead, because of her own inaction. Accordingly, the

procedural due process considerations inplicated in the Joshua

case clearly are not present in this case.

I, IF THE COURT HOLDS THAT A “NO CAUSE’
DETERM NATION HAS NO EFFECT AFTER 180
DAYS, THE PROVI SIONS OF § 760.11(7), FLA
STAT., WOULD BE RENDERED MEANI NGLESS.

Wodham also argues that, a result of this Court’s
decision in Joshua, and 88 760.11(4) and 760.11(8), Fla.
Stats., she is automatically vested with a reasonable cause
determ nation after the passage of 180 days, which cannot be
divested by the subsequent I ssuance  of a no cause
determ nati on. As Blue Cross argued in its Mtion to Strike
Portions of Petitioner’s and Amcus Curiae’s Brief (“Mdtion to

Strike”), which was filed on Novenber 26, 2001, this issue is

beyond the scope of the question certified by Third District
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Court of Appeal of Florida, which certified only the foll ow ng
as a question of great public inportance®:

WHETHER A CLAI MANT MJUST PURSUE THE ADM NI STRATI VE
REMEDIES PROVIDED IN SECTION 760.11(7), FLORI DA
STATUTES, WHEN THE CLAI MANT HAS FILED A COWVPLAI NT
UNDER THE FLORIDA CIVIL RIGHTS ACT WTH THE FLORI DA
COM SSION ON HUVAN RELATIONS AND THE EQUAL
EMPLOYMENT OPPORTUNI TY COWM SSION JO NTLY, AND HAS
RECEI VED AN EEOC “DI SM SSAL AND NOTI CE OF RI GHTS
STATI NG “BASED UPON | TS | NVESTI GATION, THE EECC | S
UNABLE TO CONCLUDE THAT THE | NFORMATI ON OBTAI NED
ESTABLI SHES VI OLATI ONS OF THE STATUTES. TH S DCES
NOT CERTIFY THAT THE RESPONDENT 1S I N COVPLI ANCE
WTH THE STATUTES. NO FINDING IS MADE AS TO ANY
OTHER | SSUES THAT M GHT BE CONSTRUED AS HAVI NG BEEN
RAI SED BY THI S CHARGE. " ?

Wodham v. Blue and Blue Shield of Florida, Inc., 2001 W

1041025 (Fla. 39 DCA Sept. 12, 2001). Notably, the certified
gquestion nowhere references the effect of the passage of 180
days on a party’s right to file a lawsuit. Furthernore, the
only courts that have addressed whether an aggrieved person
who receives an EECC “no cause” determnation after 180 days
has el apsed, but before filing a lawsuit, 1is nonetheless
required to pursue an admnistrative hearing pursuant to 8§
760. 11(7), have concluded that the aggrieved person is subject

to the admnistrative hearing requirenents of that section.

°To date, the Court has not ruled on the Mdtion to
Strike. Therefore, in the paragraphs that follow, Blue Cross
has addressed the effect of a “no cause” determ nation issued
after the passage of 180 days, but before the institution of a
| awsui t.
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See Wodham v. Blue Cross and Blue Shield of Florida, Inc.,
793 So. 2d 41 (Fla. 3d DCA 2001); Bach v. United Parcel
Services, 26 Fla. L. Wekly D2095 (Fla. 4'" DCA Aug. 29, 2001).
Thus, there is no conflict anong the Florida district courts
of appeal on this issue.

Assuming that the Court exercises its jurisdiction to
decide this issue, however, the statutory reading urged by
Wodham would render a provision of the FCRA, 8§ 760.11(7),
conpl etely neaningless and ignore the plain |anguage of that
subsecti on. Mor eover, contrary to the argunment propounded by
Whodham and NELA, such an interpretation is not conpelled by
this Court’s decision in Joshua. To the contrary, the Joshua
decision noted the legislative intent that an aggrieved person
exhaust his or her admnistrative renedies prior to filing a
| awsui t. Thus, the Joshua decision actually supports Bl ue
Cross’ position that Wodham was required to seek an
admnistrative hearing followng her receipt of a “no cause”
determ nation, even where the determ nation issued beyond the
180 day period referenced in 8§ 760.11(8), Fla. Stat.

Wodham relies on the |anguage of § 760.11(8), Fla.
Stat., which states that if the Commssion, i.e the FCHR
“fails to conciliate or determ ne whether there is reasonable
cause within 180 days of filing the conplaint, an aggrieved
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person may proceed under subsection (4) as if the conmm ssion
determned that there is reasonable cause.” 8§ 760.11(7), Fla.
St at . Section 760.11(4), Fla. Stat., in turn, states that if
the FCHR “determ nes that there is reasonabl e cause to believe
that a discrimnatory practice has occurred . . . the
aggrieved person may either” bring a civil action or request
an adm nistrative hearing. Thus, Wodham argues, based on the
aforenentioned statutes and the Joshua decision, after the
passage of 180 days she is automatically vested with a
reasonabl e cause determ nation, which could not be divested by
the EEOC s subsequent no cause determ nati on.

Section 760.11(7), Fla. Stat., plainly states that if the
Comm ssion determnes that there is no reasonable cause to
believe that there is a violation of the FCRA, the Conm ssion
shall dismss the conplaint. At that point, the aggrieved
person may request an admnistrative hearing. 8§ 760.11(7),
Fla. Stat. “I'f the aggrieved person does not request an
admnistrative hearing within 35 days, the claim wll be
barred.” | d. Thus, once the Conm ssion determ nes that no
reasonabl e cause exists, this provision is triggered. The
provi sion does not state that the no cause decision nust be
made within 180 days of filing the conplaint in order for the

provision to have effect. It sinply states that once the no
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cause determnation is issued, the aggrieved person nust take
certain steps or their claimis barred.

The trial court and the Third District Court of Appeal of
Florida accepted the foregoing argunent in disposing of
Whodhanmis FCRA cl ai ns. (R 172-178; R 179-192). In so
doing, the Third District Court of Appeal sumred up the
remedi es available to a conplaining party under 8 760.11, Fla.
Stat., as follows:

The | anguage of section 760.11 is unanbi guous. Each

subsection contenplates application in one of three

di fferent scenarios: Wen the FCHR i ssues a “cause”

determ nation subsection 4 outlines the aggrieved

person’s renedi es; when the FCHR issues a “no cause”
determ nation, the aggrieved person nust follow the

adm ni strative procedures in subsection 7; and when

the FCHR does not act, the aggrieved person nust

foll ow subsection 8. Under the plain |anguage of

section 760.11(7), which contains no tine frame for

recei pt of a determ nation, Wodham was required to
request an adm nistrative hearing upon receipt of

the “no cause” determ nation.

(R 184). Thus, the Third D strict explained, an aggrieved
person could only file a lawsuit where: (1) he or she received
a determnation of reasonable cause that a discrimnatory
practice occurred, 8 760.11(4), Fla. Stat.; or (2) the
aggri eved person does not receive any FCHR determ nation. 8
760.11(8), Fla. Stat. (R 185-86). The court explained,

however, that the option of pursuing a lawsuit is foreclosed
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once a ‘no cause’ determnation is received, regardl ess of how
untinmely it may be.” (R 186).

The Third District’'s decision is further bolstered when
one considers the obvious purpose and legislative intent of 8§
760.11(7), which is to prevent frivolous lawsuits from
reaching the courts. Thus, if the Conm ssion finds that there
IS no reasonable cause to find a violation of the statute, a
conplainant is required to go through the extra step of
requesting an admnistrative hearing to ensure that her claim
is not frivolous. If after such a hearing an admnistrative
| aw judge finds that a violation of the FCRA has occurred, the
conpl ai nant then has the option of bringing her case to court.
Section 760.11(7), Fla. Stat. | f the conplainant does not
prevail at the hearing, or if the conplainant fails to request
such a hearing, her FCRA claimis barred, thereby protecting
the judicial system from frivolous clains that have not
satisfied the admnistrative review safeguards in place under
the statute.

Whi |l e Whodham and NELA argue that, pursuant to Joshua
Wodham was “vested” with a reasonable cause determ nation
entitling her to bring a lawsuit after the passage of 180

days, not only was that not the holding of the Joshua court,

but Wodhanis and NELA s argunent cannot be reconciled wth
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the Joshua decision. The Joshua court exam ned the situation
where, as here, the FCHR fails to make any determ nation
within 180 days of filing a charge of discrimnation. Joshua,
768 So. 2d at 436. The Joshua court concluded that §
760.11(8), which allows an aggrieved person to proceed to
court if they have not received a determnation within 180
days, is permssive in nature and does not require a
conplainant to proceed to court after 180 days have el apsed.
Id. Indeed, the court stated that when the FCRA is read as a
whole, it is clear that “the Legislature wanted persons who
believe that they have been the object of discrimnation to go
through the admi nistrative process prior to bringing a circuit
court civil action.” Id. Further, “the Legislature s desire
that aggrieved persons avail thenselves of the renedies
provided by the Conm ssion prior to seeking court action is
made clear in section 760.07.” ld. at 437. The Court
ultimately stated that:

Thus, despite the |anguage of section

760.11(8), which allows a conplainant to

proceed to circuit court W t hout a

reasonabl e cause determ nation, the entire

statutory schene seens to favor exhaustion

of admnistrative renmedies prior to court

action. It would appear contrary to that

schene to require a person to proceed to

court wthout any indication from the
Comm ssion of the progress, or |ack
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thereof, in investigating the conplaint
filed with that body.

Joshua, 768 So. 2d at 437.

Simlarly, NELA s argunment that the Third District Court
of Appeal’s opinion creates an incentive for conplainants to
“race to the courthouse” after the passage of 180 days to
avoid having to avail thenselves of the adm nistrative hearing
requi renent of 8 760.11(7), Fla. Stat., is unavailing. To the
extent that such a practice would occur, it is sinply the
result of the conplaining party attenpting to evade the
adm nistrative process, which the Joshua <court clearly
favored. Thus, while a conplainant may bring a cause of

action if the FCHR does not nmeke a determ nation on a charge

within 180 days, the conplainant is not required to. I f the
conpl ai nant does not, then the admnistrative process
continues until the admnistrative renedies are exhausted,

i.e. the FCHR nmakes a decision, or the conpl ainant decides to

bring a civil action. I f the FCHR nekes a decision before a
conpl ai nant brings a civil action, however, then the
conpl ai nant nust abi de by the decision. |f the determ nation
is one of reasonable cause, then the one-year |imtations

period from the reasonable cause determnation is triggered

and the conplainant nust bring her civil action within one
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year. |If the determnation is one of no reasonabl e cause, the
conpl ainant nust then request an admnistrative hearing as
required by 8 760.11(7). VWiile in the latter circunstance,
the conplaining party no longer has a right to maintain a
civil suit, the only “loss” that party is sustaining is the
right to maintain a frivolous |awsuit. The maintenance of
frivolous lawsuits is precisely what the FCRA's admi nistrative
schenme is designed to prevent, as it requires a conplaining
party to seek adm nistrative review of a determ nation of no
reasonabl e cause, and only if reasonable cause is found during
this secondary review nmechanism may a conplaining party then
file a lawsuit.

The statute would be ineffective as a screen for
frivolous lawsuits if this Court were to accept Wodhanis
argunent that after 180 days she can bring a civil action as
a mtter of right even if a subsequent “no cause’
determnation is made. The Court would essentially be reading
Joshua to require the EEOCC or FCHR to cease investigating
charges, as any determ nation reached would be neaningless.
Such a decision would, in addition to allowing frivolous
claimtse to go forward, contravene the Legislature s stated
preference for admnistrative exhaustion prior to court

action. As the Jlower court stated in its order, the
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admnistrative provisions of the FCRA allow a claimnt to
proceed to court only in limted circunstances, and the
provisions are in place for the purpose of keeping basel ess
claims fromending up in the judicial system (R 177).

Finally, although the I ower court reserved ruling on the
gquestion whether Wodham actually filed a charge with the
FCHR, the undisputed facts of this case clearly show that the
FCHR did not physically receive a charge of discrimnation
from Wodham (R 109-10). Thus, Wodham should not be
permtted to argue that she has a right to proceed with her
action as a matter of right if the FCHR does not render a
deci sion on her charge wthin 180 days, when it is clear that
t he FCHR never even received her charge of discrimnation.

CONCLUSI ON

G ven the absence of evidence indicating that Wodham
either direct-filed or dual-filed a charge of discrimnation
with the FCHR, Blue Cross respectfully suggests that the
assunption of jurisdiction in this case would be inprovident.
Should the Court elect to accept jurisdiction, the Court
should affirmthe Third District Court of Appeal’s decision in
this case for the followng reasons. First, because a
determ nation other than reasonable cause was made in this

case, Wodham was required to tinely pursue an admnistrative
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hearing in accordance with 8 760.11(7), Fla. Stat. Because
Wodham failed to seek such a hearing, her FCRA claim is
barr ed. Second, until she sought a rehearing of the Third
District’s decision, Wodham had never challenged the | ower
court’s finding that a “no cause” determ nation by the EECC
triggers the provisions of 8§ 760.11(7), Fla. Stat., requiring
Whodham to request an adm nistrative hearing within 35 days.
Since Wodham never requested such a hearing, the plain
| anguage of the statute clearly bars her civil action. Third,
the Joshua decision is conpletely distinguishable on its facts
as this case raises none of the procedural due process
concerns inplicit in the Joshua deci sion. Finally, Wodhan s
reliance on the Joshua decision is msplaced as the Joshua
hol di ng expresses a preference for admnistrative exhaustion
and consequently does not support the argunent that a
plaintiff may ignore the provisions of 8§ 760.11(7) even if she
receives a no cause determnation nore than 180 days from
filing her charge of discrimnation.

For all of the aforenmentioned reasons, and the reasons
outlined in the trial court’s order and the decision of the
Third District Court of Appeal currently under review, Blue
Cross respectfully requests that this Court affirm the Third

District Court of Appeal’s decision and award Blue Cross its
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reasonabl e costs and attorney’s fees associated with defending

thi s appeal .
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Respectfully submtted this 14th day of Decenber,

a7

2001.
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