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INTRODUCTION

BellSouth Telecommunications, Inc. ("BellSouth™") appeals a decision of the
Florida Public Service Commission (*Commission”) (1) requiring BellSouth to
discontinueassessing its 1.5% interest carrying charge designed to recover theloss of
the use of money associated with delinquent payments greater than $6.00; and (2)
ordering Bell South to make refunds to those customersthat have been assessed with
such charges. (R-438.)

STATEMENT OF THE CASE AND FACTS

A. The Commission’s 1986 Approval of BellSouth’s Chargeto
Recover CostsIncurred in Recouping Past-Due Balances

On February 3, 1986, Southern Bell Telephone & Telegraph Company (now
BellSouth) filed atariff seeking toinstitutea1.5% | ate payment charge on outstanding
balances that existed at the time of the next billing date. (R-221). On May 28, 1987,
the Commission staff recommended approval of that charge. (R-157). The staff
stated that the expensesintended to berecovered with thischargewerethoserequired
to beincurred by Bell South intreating delinquent accountsand " generated by activities
such asthe business of fice making and receiving callsto delinquent customers.” (R-
168). Inrecommending approval, the staff further pointed out that the income from
the late payment charge would only partially offset the costs associated with

administering the collection process. (R-173). In Order No. 17915 dated July 27,



1987, the Commission adopted its staff's recommendation and approved the late
payment charge, stating that the charge would contribute to the recovery of the

expenses incurred by Southern Bell "in treating customer accounts.” Inre: Review

of Southern Bell Telephone and Telegraph Company's Late Payment Charge, 87

F.P.S.C. 7:300(1987). (R-221). Importantly, asacknowledgedin Order No. 17915,
thelate payment chargewasnot intended to allow Bell South to recover thelossof use
of money associated with delinquent payments; rather, it was solely intended to
recover the expenses incurred in recouping past-due payments. (R-221).

B. ThePrice Regulation Statute

In 1996, the Florida Legidature enacted a statute, Section 364.051, Florida
Statutes (1995), which replaced the traditional rate-of-return form of telephone
regulation with what is commonly known as “price cap” regulation. As the name
suggests, under price cap regulation, the Commission does not limit therate of return
that BellSouth may obtain for its service; rather, it smply “caps’ the price that
Bell South can charge for certain services.

Under the priceregul ation statute, the Commission hasthe authority toregul ate
the price of two kinds of telephone services. (1) “basic local service” pursuant to

Section 364.051(2), and (2) “nonbasic service” pursuant to Section 364.051(5)(a).

! The Commission also has the authority to regulate the price of network access
servicesunder Section 364.163, Florida Statutes (2001), but thisstatuteisnot at issue
in this appeal.



Basiclocal serviceisnot atissueinthiscase. Asdefinedin Section 364.42(8), Florida
Statutes (1999):

'‘Nonbasic service' means any tel ecommunications service provided by
alocal exchange telecommunications company other than abasic local
telecommunications service, a local interconnection arrangement
described in s. 364.16, or a network access service described in s.
364.163. (emphasis added).

This definition is central to this case, because if acharge or price imposed by
BellSouth is not a charge for "nonbasic service," then the Commission has no
authority to regulate the charge. If, however, a service does qualify as a“nonbasic
service,” certain pricelimitationsapply. Inparticular, Section 364.051(5)(a), Florida
Statutes (2000),? states in pertinent part:

(5) NONBASIC SERVICES.—Price regulation of nonbasic
services shall consist of the following:

(a) Each company subject tothissection shall maintaintariffswith
the commission containing the terms, conditions, and rates for each of
itsnonbasi ¢ services, and may set or change, on 15 days notice, therate
for each of its nonbasic services, except that a price increase for any
nonbasic service category shall not exceed 6 percent within a12-month
period until thereisanother provider providing local telecommunications
service in an exchange area at which time the price for any nonbasic
service category may beincreased in anamount not to exceed 20 percent
within a 12-month period, and the rate shall be presumptively valid.

2When the tariff amendment at issuein this case wasfiled in 1999, this section was
designated as 364.051(6)(a). The section wasrenumbered as Section 364.051(5)(a),
but not amended, by Chapter 2000-334, Laws of Florida. Because the Commission
has referred to the statute as 364.051(5)(a), it will be designated in that manner
throughout this brief.



C. BedlSouth’sNew Interest Carrying Charge

On July 7, 1999, BellSouth filed a tariff amendment to (1) restructure itslate
payment charge, and (2) institute anew 1.5% interest carrying charge on delinquent
accounts. (R-455). Thelate payment charge was changed to aflat rate fee of $1.50
for residential customers and $9.00 for business customers for past due accounts
greater than $6.00. (R-455). The interest carrying charge applied only to past due
accountsgreater than $6.00 (R-455). The new interest carrying chargewasintended
to recover a different set of expenses than had been recovered through the late
payment charge. (R-455). Instead of seeking to recover collection-related expenses
(e.g., callsand letters seeking to prompt payment), the new interest carrying charge
was designed to recover the loss of use of money associated with delinquent
payments, such as the cost of borrowing money to meet cash flow needs or loss of
interest that would have been earned had timely payment been made. (R-455). Prior
to thistariff revision, BellSouth did not impose any chargesto recover theloss of use
of money. The tariff became effective on August 28, 1999. (R-438).

On June 29, 2000, the Commission staff recommended that Bell South's tariff
amendment be cancelled and that BellSouth be required to provide refunds to all
affected customers. (R-225). By Order No. PSC-001357-PAA-TL, issued onJuly 27,
2000, the Commissionissued aNoticeof Proposed Agency Action, tentatively finding

that BellSouth'sJuly 9, 1999, tariff filing violated Section 364.051(5)(a), thepricecap



statute for nonbasic services. In re:_Investigation to determine whether BellSouth

Telecommunications, Inc.'s tariff filing to restructure its late payment chargeisin

violation of Section 364.051, F.S., 00 F.P.S.C. 7:316 (2000). (R-34). The

Commission'srationalewasthat therestructured flat rate late payment charge and the
new interest carrying charge, when considered together, werein excess of the 6% price
increase for any nonbasic service category permitted by Section 364.051(5)(a). (R-
34).

BellSouth filed atimely petition for aforma Commission hearing pursuant to
Section 120.57(1), Florida Statutes (1999). (R-44). The Office of Public Counsel
filed a Notice of Intervention. (R-60). Thereafter, the parties informed the
Commission that they could enter into ajoint stipulation of the facts constituting the
evidentiary record and requested that the case proceed pursuant to theinformal hearing
process set forth in Section 120.57(2), Florida Statutes (1999). (R-62, 67). Thus, the
Commission cancelled the formal hearing that had been scheduled originally and
directed the partiestofilebriefsonthelegal propriety of thetariff amendment. (R-96,
105). The parties subsequently filed ajoint stipulation of the record. (R-131).

In its brief before the Commission, BellSouth argued that the 1.5% interest
carrying chargewasnot a“nonbasi c telecommunicationsservice” ascontemplated by
Section 364.051(5)(a) because it was not a “service” of any kind, much less a

“telecommunicationsservice,” whichisrequired by thestatute. Rather, it wassimply



acharge (similar to alate charge on acredit card bill) used torecover thelossof the
use of money. (R-118-124). Further, BellSouth argued that if the carrying chargeis
a nonbasi ¢ telecommunications service, it was a new service not subject to the 6%
price increase limitation under Section 364.051(5)(a). (R-124-129).

In Final Order No. PSC-01-1769-FOF-TL, issued August 30, 2001, the
Commission rejected Bell South's position by holding that the 1.5% carrying chargeis

a nonbasic service subject to the price regulation statute. In re: Investigation to

determinewhether Bell South Telecommunications, Inc.'stariff filing to restructureits

late payment chargeisin violation of Section 364.051, F.S., 01 F.P.S.C. 8:348, 358

(2001). (R-438). In addition, the Commission held that the 1.5% carrying chargeis
not anew service but rather an expansion of therestructured | ate payment fee. 1d. (R-
438). Thus, becauseit determined that the interest carrying charge together with the
|ate payment charge exceeded the allowable price increase for any nonbasic service
category, the Commission held that the charge violated Section 364.051(5)(a) and
ordered Bell South to discontinue assessing the 1.5% interest carrying chargeand make
appropriate refunds of moniesalready collected. 1d. (R-438). The Commission did,
however, upholdthe new late payment fee of $1.50for residential customersand $9.00
for business customers for past due accounts, because, as restructured, it did not
violate the 6% price increase cap. 1d. (R-438).

BellSouth filed atimely appeal from the Final Order of the Commission. (R-



471).

SUMMARY OF THE ARGUMENT

In 1996, BellSouth became subject to price regulation. Rather than being
regul ated through their rates of return, local telecommunications companies such as
Bell South are permitted to determinetheir pricessubject only tolimitationsontherates
for basic local services and nonbasic services. Theratesfor basic local servicesare
not at issue. Section 364.051(5)(a), pertaining to nonbasic services, is the statute
pertinent to this appeal. Under Section 364.051(5)(a), local telecommunications
companiesare prohibited fromincreasing the pricefor any nonbasic service category
in a 12-month period beyond certain percentages. However, Section 364.051(5)(a)
places no limitations on the price for new nonbasic services.

In 1986, prior to priceregulation, Bell South imposed alate payment charge. As
the Commission acknowledged, the late payment charge only partially covered the
costs of collecting delinquent accounts and was not intended to reimburse Bell South
for any loss of use of the money incurred by reason of late paying customers.

In 1999, BellSouth filed a tariff amendment to restructure its existing late
payment charge. It also instituted a new 1.5% interest carrying charge intended to
recover the loss of use of money associated with delinquent payments.

In deciding this case, it isimportant to remember what isnot in dispute. The

original 1.5% late payment charge, which has been restructured to aflat rate fee of



$1.50 for residential customers and $9.00 for business customers for past due
accounts greater than $6.00, was approved by the Commission and is not contested
by the Office of Public Counsel. The only charge at issue is the new 1.5% interest
carrying charge for loss of use of the money imposed on past due accounts greater
than $6.00. The sole issue in this case is whether the imposition of this charge
violates Section 364.051(5)(a).

Section 364.051(5)(a) only regulates price increases for nonbasic services.
Section 368.02(8) defines nonbasic service as "any telecommunications service
provided by alocal exchange telecommunications company . . .." Therefore, the
price regul ation statute cannot apply to the 1.5% carrying charge unlessthischargeis
a "telecommunications service." The 1.5% carrying charge for the loss of use of
money is neither a service nor a telecommunications service. Although the statute
doesnot define"telecommunicationsservice,”" thephraseisuniformly acceptedinthe
law, in dictionaries, and in common usage as meaning the transmission of signals or
information. Therefore, it cannot beanonbasi ¢ service, and the Commission exceeded
its authority in ordering arefund for monies collected by virtue of this charge.

In any event, even if the 1.5% interest carrying charge could be considered a
telecommunications service, the Commission is still without authority to regulateit.
The Commission has acknowledged that Section 364.051(5)(a) is not applicable to

new nonbasic service charges. The 1986 late payment charge covers only the costs



associated with collecting late payments. Therefore, because the 1.5% interest
carrying charge is directed only to covering the loss of the use of the money
occasioned by delinquent accounts, it isnecessarily anew nonbasic service, whichis
not subject to regulation under the statute.

Furthermore, by holding that the late payment charge and the 1.5% carrying
charge are one and the same, the Commission has discriminated against Bell South
contrary to Section 364.051(5)(b), Florida Statutes (1999), because other
tel ecommuni cations compani es, which have not previousy imposed such charges, can
now institute them at a higher rate than Bell South will be permitted to do.

STANDARD OF REVIEW

Thiscasewasdecided onajoint stipulation of factsinaninformal administrative
proceeding pursuant to Section 120.57(2), Florida Statutes (1999). The standard of
review applicabletoafinal order issuedinasection 120.57(2) informal administrative
proceeding is set forth in Section 120.68, Florida Statutes (1999). Cohen v.

Department of Bus. Reg., Div. of Pari-Mutuel Wagering, 584 So. 2d 1083, 1085 (Fla.

1¢ DCA 1991). Section 120.68(7) prescribes application of different standards of

review depending on the nature of the agency's decision. 8§ 120.68(7), Fla. Stat.

(2001); Parlato v. Secret Oaks Owners Assn, 793 So. 2d 1158, 1162 (Fla. 1¥ DCA

2001); Southwest Fla. Water Mgmt. Dist. v. Savethe Manatee Club, Inc., 773 So. 2d

594, 597 (Fla. 1 DCA 2000). Here, the Commission's Final Order adjudicates an



Issueof law concerning the applicability of Section 364.051(5)(a) to Bell South's 1.5%
interest carrying charge. The applicable standard of review for issues of law is
provided in Section 120.68(7)(d), which statesin material part that "[t]he court shall
... Set aside agency action . . . when it finds that . . .[t]he agency has erroneously
interpreted a provision of law. . . ." Thus, the standard of review is de novo.

Southwest Fla. Water Mgmt. Dist., 773 So. 2d at 597.

ARGUMENT

l. THE 1.5% INTEREST CARRYING CHARGE FOR LOSS
OF USE OF MONEY ISNOT A NONBASIC SERVICE.

Thethresholdissue beforethisCourtissimple: didthe Commission exceedits
statutory authority by expanding the scope of Section 364.051(5)(a), the price
regulation statute for “nonbasic services’? Under the plain text of the definition of
“nonbasic services,” only “telecommuni cationsservices’ may be* nonbasic services.”
8 364.02(8), Fla. Stat. (1999). If the Commission’s finding that BellSouth’s 1.5%
interest carrying chargeisa“nonbasic service” isincorrect asamatter of law, thenthe
Commission’ s conclusion that the 1.5% interest carrying chargeis prohibited by the
price regulation statute and must be reversed.

Generdly, ordersof the Commission come beforethis Court “ clothed with the
statutory presumption that they have been madewithinthe Commission’ sjurisdiction

and powers, and that they are reasonable and just and such as ought to have been

10



made.” General Tel. Co. v. Carter, 115 So. 2d 554, 556 (Fla. 1995). Such deference,

however, isinapplicablewhen, ashere, the Commission exceeded itsauthority. United

Tel. Co. v. Public Serv. Comm’'n, 496 So. 2d 116, 118 (Fla. 1986).

[tiswell settled that the Commissionisacreature of statute. City of CapeCoral

v. GAC Utilities, Inc., 281 So. 2d 493 (Fla. 1973). “As such, the Commission’s
powers, duties and authority are those and only those that are conferred expressly or
impliedly by statute of the State. ... Any reasonable doubt asto thelawful existence
of a particular power that is being exercised by the Commission must be resolved
against the exercise thereof. . . .” |Id. at 496 (citations omitted).

Aswill be established below, the Commission exceeded its statutory authority
by finding that the 1.5% carrying charge constituted anonbasic service subject to the
price-regulation statute, becausein doing so, the Commissionimpermissi bly expanded

the scope of the price regulation statute.

A. Statutory Background of the Price Regulation Statute

Thiscaseturnsfirst and foremost on the limitationsthat the L egislature placed
on the Commission’ sauthority in Section 364.051, the priceregulation statute. The
L egislature'simplementation of priceregulation, ascontrasted to theformer regulation
through rate of return, reflects a philosophy of less governmental control and the

promotion of market competition for telecommunication services. Fla. H.R. Comm.

11



On Util. & Telecom, CSfor SB 1554 (1995) Staff Analysis 1 (final May 18, 1995)
(finding that the price regulation scheme“ permitsthe prices and ratesfor servicesto

be regulated by market forces rather than the PSC.”); seeaso, GTC, Inc. v. Garcia,

791 So. 2d 452, 457-58 (Fla. 2000).

As a consequence, local telecommunications companies may now determine
their own prices, subject only to the limitations on the rates of basic local service,
Section 364.051(2) and nonbasic services, Section 364.051(5)(a). The marketplace
dictates the amount of all other prices. Indeed, the Commission acknowledged this
point whenit explained that if Bell South'sinterest carrying chargewasanew service,
it was not subject to monitoring by the Commission. (R-449).

Therefore, if acharge or price imposed by atelecommunications company is
not achargefor telecommunications service, whether it be basic or nonbasic service,
the Commission has no authority to regulate that price or charge. There is no
dispute herethat theinterest carrying chargeisnot a“basiclocal telecommunications
service” asthat termisdefinedin Chapter 364. Theonly question hereiswhether that
charge is a“nonbasic service.” As noted above, “nonbasic service” is defined as

“any telecommunicationsser vice provided by alocal exchangetelecommunications

company other than abasi ¢ local telecommunications service, alocal interconnection
arrangement described in s. 364.16, or a network access service described in s.

364.163." § 364.02(8), Fla. Stat. (1999) (emphasis added). If the 1.5% interest

12



carryingchargeisnot a“nonbasic service,” itisundisputed that the Commission lacks
authority to regulate it.

B. The Commission Erred and Exceeded the Scope of Its

Authority by Findingthat thelnterest Carrying ChargeWas
Subject to the Price Regulation Statute.

The Commission found that the 1.5% interest carrying charge was anonbasic
service subject to the price regulation statute.® (R-438). The Commission based its
decision on the premise that, pursuant to Section 364.02(11), “service should be
construed in the ‘broadest’ sense of the word” and that the interest charge is a
“service” Bell South offersto delinquent customersfor carrying their unpaid balances.

(R-446). In order to make thisfinding, the Commission determined that the 1.5%

carrying charge constituted a “telecommunications

3Thereisnothing inthe priceregul ation statuteswhi ch givesthe Commission authority
to regulate interest rates. Of course, like other businesses which impose similar
charges, BellSouth's carrying charge is subject to the usury laws.

13



service.” For the reasons discussed below, the Commission exceeded its authority
because, by finding that the 1.5% carrying chargewasa* telecommunications service”
and thus a “nonbasic service,” the Commission expanded the scope of the price
regulation statute and, in turn, the breadth of its own authority.

1. The Commission’s Order Violates Basic
Statutory Interpretation Principles.

The Commission erred and exceeded its statutory authority by finding that the
interest carrying charge was subject to the price regulation statute, because in doing
so, the Commission failed to consider and/or properly apply basic statutory
interpretation rules. Theserulesestablish, without question, that Section 364.051(5)(a)
Isinapplicable to the interest carrying charge because a charge to recoup the loss of
use of money occasioned by late payment cannot be considered a
“telecommunicationsservice,” whichisessential to afinding that theinterest carrying
charge isanonbasic service.

A fundamental principle of statutory construction isthat undefined wordsina
statute should be given their plain and ordinary dictionary meaning. Asexplained by

this Court in Rollinsv. Pizzarelli, 761 So. 2d 294 (Fla. 2000):

When aterm is undefined by statute, '[o]ne of the most fundamental
tenetsof statutory construction’ requiresthat we giveastatutory term'its
plain and ordinary meaning." When necessary, the plain and ordinary
meaning 'can be ascertained by reference to adictionary.'

761 So. 2d at 298. Under thisprinciple, therecan beno question that the 1.5% interest

14



carrying charge is not a “telecommunications service.”

a. The 1.5% Carrying Charge Does not Constitute a
“Service.”

There are many definitions of "service" in Webster's New International

Dictionary, Second Edition. The most relevant definition reads: "Performance of
labor for the benefit of another, or at another's command." Obviously, when the
L egislature sought to cap the prices that local exchange companies could charge for
telecommuni cations servi ces, the L egid ature contempl ated servicesbeng provided by
the local exchange company to the customer—not business expenses and |osses
generated by customers' unilateral refusal or failure to pay their bills. A requirement
that a delinquent customer pay an interest charge to make up for what the company
could have earned on the money cannot fairly be characterized as a service by the
company.

BellSouth acknowledges that Section 364.02(11), Florida Statutes (1999),
providesthat service"isto be construed initsbroadest and most inclusive sense," but
theword "service" can only be stretched so far. Itiswell settled that, in interpreting
statutes, the courts are constrained to avoid absurd or unreasonable results. See City

of St. Petersburg v. Siebold, 48 So. 2d 291 (Fla. 1950).

The Commission's conclusion that theinterest carrying chargeisaservicethat

BellSouth renderstoitscustomersinreturnfor not terminating delinquent accountsis

15



aleap inlogic that cannot withstand reasoned analysis. The 1.5% carrying chargeis
not associated with aparticular Bell South product or service and istriggered only by
the fact that a customer has failed to timely pay a bill. Indeed, the 1.5% carrying
chargeisnot evenlimited to servicesrendered by Bell South, because chargesimposed
by long distance companiesfor toll calls, and state and federal taxesand fees, areaso
subject to this charge. Simply put, the carrying charge is a penalty—not a
“service”’—imposed on customerswhofail to pay their billsontime. Itisnodifferent

than any penalty or feeimposed by any other company for failing to timely pay ahbill.

Under the Commission’s analysis, any penalty imposed by a company for
delinquent payment, be it by American Express, Ford Motor Credit Company, or
BellSouth, could be construed as a service to the customer. Such a result is not
supported by common business practices. Further, it strains common senseto find
that a customer, who is charged afeefor failing to timely pay abill, would consider
that fee to be acharge for a service received rather than a penalty for failing to pay a
bill on time.

The inherent flaw in the Commission’s analysis is that it assumes that the
customer pays the 1.5% carrying charge in return for not having his or her account
terminated. The paying of the 1.5% charge is not what prevents termination of

services. Thecustomer can avoid termination of serviceonly by payingthechargefor

16



the telecommunications service. Merely paying the carrying charge will not prevent
termination of service. Under the Commission’s analysis, a customer could avoid
termination of servicesby simply paying 1.5% of themonthly bill onarecurring basis.
Such aresult contradicts basic business principles and would result in the demise of
BellSouth, as customers could avoid termination by paying only 1.5% of their bills.
Furthermore, allowing customers to avoid termination by paying only the 1.5%
carrying chargewould effectively begiving certain customersfreeor reduced service,
whichisprohibited by Section 364.08, Florida Statutes (1999), and would givecertain
customers an undue advantage or unreasonable preference over other customers,
which is prohibited by Section 364.10, Florida Statutes (1999).

Moreover, the Commission’ sstatement that Bell South’ salternativeto providing
"service" through the interest carrying charge is to terminate the customer is not
correct. Inorder toterminate acustomer’ saccount for non-payment, Bell South must
givethe customer at |least five dayswritten notice, and, of course, continueto provide
serviceinthemeantime. Fla. Admin. CodeR. 25-4.113(1)(f). Furthermore, BellSouth
cannot terminate service in certain circumstances. For instance, Bell South cannot
disconnect for nonpayment of a dishonored check service charge. 1d. In addition,
BellSouth cannot discontinue service for a customer’s Lifeline local service if the
charges, taxes, and feesapplicableto“ dial tone, local usage, dual tone multifrequency

dialing, emergency services such as ‘911, and relay servicesare paid.” 1d.
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Simply put, BellSouth is not offering customers a“service” through its 1.5%
carrying charge. BellSouth is not in the business of providing credit. Instead, that
charge is a pendlty for a customer’s failure to pay a bill on time, which alows
BellSouth to recover the loss of the use of money that results from delinquent
payments. To find otherwise results in absurd and unreasonable results.

b. The 1.5% Carrying Charge Does not Constitute

“Telecommunications” or “Telecommunications
Service.”

As stated above, Section 364.02(5) defines nonbasic service as a

telecommunicationsservice. Although telecommunicationsisnot definedin Chapter

364, * it does have a common, ordinary meaning, which is the meaning to be used
under thelaw. Roallins, 761 So. 2d at 298. Theleading telecommunicationsdictionary
defines telecommunications as the "transmission, reception, and the switching of
signals, such aselectrical or optical, by wire, fiber, or electro/magnetic (i.e., through

theair) means." Newton's Telecom Dictionary (16" Ed. 2000). Moreover, Webster's

Dictionary defines telecommunications as “communication at a distance.” New

*Telecommunicationscompany isdefined as: "[E]very corporation, partnership, and
person and their |essees, trustees, or receiversappointed by any court whatsoever, and
every political subdivisioninthestate, offering two-way telecommunications service
to the public for hire within this state by the use of a telecommunications facility."
8364.02(12), Fla. Stat. (2001). Telecommunicationsfacility isdefinedtoinclude"red
estate, easements, apparatus, property, and routes used and operated to provide two-
way telecommunicationsservicetothepublicfor hirewithinthisstate." 8364.02(13),
Fla. Stat. (2001).
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Merriam-Webster Dictionary (1989). Webgter’ sdefines” communication” as, among

other things, “exchange of information or opinions.” 1d.

Federal law similarly definestelecommuni cationsasthe ' transmission, between
or among points specified by the user of information of the user's choosing.” 47
US.C. § 153 (43) (2001). Thus, based on the ordinary meaning of
“telecommunications,” Bell South's carrying charge cannot be atelecommunications
service because it does not involve the transmission of signals or information or
otherwise involve communication.

Similarly, while Chapter 364, Florida Statutes, does not define
telecommunications service as such, it does define types of telecommunication
services. Basiclocal telecommunicationsserviceisdefined as"voice-grade, flat-rate
residential, and flat-ratesingle-linebusinesslocal exchange serviceswhich providedia
tone, [and] local usage necessary to placeunlimited callswithinaloca exchangearea.”
8 364.02(2), Fla. Stat. (1999). In addition, Section 364.051(5)(a)(1) includes as a
nonbasi ¢ service, among other things, "voice-grade, flat-rate multi-linebusinesslocal
exchange service[s]" such as " centrex lines, private branch exchangetrunks, and any
associated hunting services." Consistent with thefact that anonbasi ¢ service must be
atelecommunications service, these definitions describe servicesthat all involvethe
transmission of signals or information.

When a statute provides specific examples of a general undefined term, the
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related canons of statutory construction known as gjusdem generis and noscitur a
sociiscall for the general term to be limited "to include only things or persons of the

samekind, class, or nature asthose specifically enumerated.” Smithv. State, 606 So.

2d 427, 428 n. 2 (Fla. 1¥ DCA 1992), rev. denied, 618 So. 2d 211 (Fla. 1993);

Thomeas v. City of Crescent City, 503 So. 2d 1299, 1300 (Fla. 5" DCA 1987).
Interest carrying charges are qualitatively different from dial tone and Centrex lines;
they are neither necessary to make alocal exchange call nor are they features used
during such a call. Thus, under the doctrines of gusdem generis and noscitur a
sociis, theinterest carrying chargeis not atelecommunications service contempl ated
by Section 364.051(5)(a), and the Commission was without authority to deny
BellSouth's right to impose it.

Furthermore, statutesthat relate to the same or closely related subjects should

bereadin paramateria. Statev. Fuchs, 769 So. 2d 1006 (Fla. 2000). Even though

theterm"telecommunicationsservice' isnot defined in Chapter 364, Florida Statutes,
it is defined in Chapter 203, Florida Statutes (1999). Section 203.012(5), Florida
Statutes (1999), defines"tel ecommunication service" toinclude, among other things,
"[I]ocal telephone service, toll telephoneservice. . . [c]ellular mobiletelephone. . . and

pagers and paging, service."® An interest carrying charge does not bear any

>Section 203.012(5) was repeal ed by the enactment of the Communi cations Services
Tax Smplification Law in 2000. However, thedefinition of "communication services'
in Section 202.11(3), Florida Statutes (2000) includes only those servicesrelating to
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resemblance to these services, al of which involve the transmission of signals or
information.

Findly, it is an established principle in interpreting statutes that "the same
meaning should be given to the same term within subsections of the same statute.”

Rollins, 761 So. 2d at 298; see Allstate Ins. Co. v. Rudnick, 761 So. 2d 289, 292

(Fla. 2000). Section 364.051(5)(a), the statute being interpreted in this case, was
enacted in 1995 as part of Chapter 95-403, Laws of Florida. The term
"telecommunications service" appears in numerous places throughout that law in
contextsinwhich it would be absurd to conclude that Bell South'sinterest charge can
be regulated as a telecommunications service. For example, the law requires an
aternative local exchange telecommunications company to provide any other
telecommunications company with "access to, and interconnection with, its
telecommunications services." See Ch. 95-403, § 14, Laws of Fla. (codified at §
364.16(2), Fla. Stat.). Not only isit difficult to understand how atelecommunications
company could give another telecommunications company access to an interest
charge, there is no reason why the Florida Legislature would insist that they do so.

Similarly, thelaw codifiesthe Legidlature's concern that "telecommunications

servicesare being used or have been used by acustomer . . . to violate state or federal

the transmission of information and specifically excludes bad check charges, late
payment charges and collection services.
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law." 1d. at 820 (codified at § 364.245, Fla. Stat.). Telecommunication services so
used may be "discontinued
... [and] reinstated only by court order.” 1d. It makesno sensein the context of this
sectionfor "telecommunicationsservice" toincludeaninterest chargefor therecovery
of costs due to the loss of use of money while payment is delayed.

This conclusion is buttressed by the specific categories of nonbasic services
adopted by the Commission. In 1996, the Commission adopted a stipulated
agreement among a number of telephone companies setting out 10 categories of

nonbasic services. In re: Investigation to determine categories of nonbasic services

provided by local exchange telephone companies pursuant to Chapter 364.051(6),

Florida Statutes, 96 F.P.S.C. 1:94 (1996). (R-137). These categories include

business nonbasic exchange access, residence nonbasic exchange access, business
operational services, residential operational services, local directory assistance and
directory services, toll services, operator services, transport services, public and semi-
public telephone, and miscellaneous services. |1d. at 101. (R-147-149).

Theonly category arguably relevant to thiscaseismiscel laneous services, which
isdescribed as" company-provided ancillary servicesother thanthoseindicated inthe
preceding categories." Seeld. at 107. (R-149). Theexamplesgiven of suchancillary
servicesare provision of 911 and E911 equipment, equipment for the hearingimpaired,

special number assignment, apartment door answering, high voltage protection, and
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trouble location charge. Id. (R-154). Whilethelist of examples does not purport to
be exclusive, none of the examples is remotely comparable to an interest carrying
charge on delinquent accounts. Along with the services described in the other nine
categories, these examples share the quality of being used during atelephone call or
involving the use of atelecommunications facility. Again, the canons of gjusdem
generisand noscitur asociiscall for thegeneral term"ancillary services' tobelimited
to those services that are qualitatively similar to the specified examples of such
services.

Significantly, the Commission hasrendered at | east two decisions standing for
the proposition that the determination of whether aserviceisa"telecommunications
service' turns on afunctiona analysis of the service. In Order No. PSC-96-1545-
FOF-TP, the Commission held that software enabling usersto makefreelong distance

callsover thelnternet was not atel ecommunications service because no transmission

services were provided. In re: Petition for Declaratory Ruling, Institution of

Rulemaking Proceedings, and Injunctive Relief, Regarding Intrastate

Telecommunications  services using the Internet by Americas Carriers

Telecommunications Association, 96 F.P.S.C. 12:385, 391 (1996). (R-250). The
Commission explained that the software ssmply converted a void signal into data
packetsand that the" software manufacturer provide]d] notransmission services." (R-

252-254).
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TheCommission hasal so held that advertising, billing, and collection services,
which GTE offered to third-party publishers of yellow pages, are not
telecommunications services, notwithstanding the fact that GTE is a

telecommunicationscompany. Inre: Complaint of AGI Publishing, Inc. d/b/aValley

Y ellow Pages Against GTE Floridalncorporated for viol ation of Sections364.08 and

364.10, Florida Statutes, and request for relief, 99 F.P.S.C. 4:572, 576 (1999). (R-

260). The Commission reasoned that because the questioned services rendered by
GTE were not telecommunications services, the Commission had no authority to
regulate them. Id. at 575. (R-263).

The same rationale applies to the Commission's effort to regul ate Bell South's
interest carrying charge. Likelnternet tel ephone softwareand yellow page advertising,
billing and collection services, interest charges have no features in common with
"telecommunications service," which involve the transmission of signals or
information. Accordingly, the Commission contradicted itsown precedent in holding
that the interest carrying charge was a nonbasic service.

Findly, even if it were a close question as to whether BellSouth's interest
carrying chargeisatelecommunications service, whichitisnot, the Commission has
recognized that when "there is reasonable doubt as to the scope of [an agency's]

power, it should beresolved against the exercise of that power." 1d. at 576. (R-265).
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2. The Fact that the Interest Carrying Charge Is
Assessed on a Customer’s Use of Telecommunications
Service Does Not Make the Charge a
Telecommunications Service.

The Commission's premise that "absent Bell South's core tel ecommuni cations
operation, BellSouth would not have the ability to assess this interest charge on its
customers,” may be so, but this attenuated "but for" reasoning does not make the
interest charge a telecommunications service. As stated above, under the
Commission's precedent and the ordinary understanding of the term
“telecommunications,” thefunctional inquiry iswhether the servicein questioninvolves
the transmission of signals or information—not whether the service is offered by a
telecommunications company.

Further, the merefact that theinterest charge is* assessed on acustomer’ suse
of telecommunications services’ does not make it a derivative telecommunications
service—a term that, in any event, does not appear in the definition of “nonbasic
service.” If thiswere correct, then inside wire maintenance charges and voice mail
charges, both of which are “assessed on a customer’s use of telecommunications
service,” would be considered nonbasi ¢ service subject to the priceregul ation statute,

which is clearly not the case as neither charge is tariffed or subject to the price

25



regulation statute. To further illustrate this point, assume that a customer paid the
telephonebill with acredit card, but thenfailed to pay the credit card bill ontime. The
credit card company would charge interest on the unpaid bill, and the balance due
would be based on that “customer’ s use of telecommunicationsservice.” The credit
card company, however, is not thereby providing a derivative telecommunications
service, nor should its interest charge “be construed as a part of BellSouth's
telecommunications operations.” The same should hold true for BellSouth. The
customer is the one who decides how the bill should be paid and when it should be
paid, not BellSouth.

C. BedlSouth’s Tariff Filing Does Not Support a Finding that

BellSouth Considered the Interest Carrying Chargeto Bea
Nonbasic Service.

InitsFinal Order inthiscase, the Commission appeared to beinfluenced by the
fact that Bell South represented that its 1986 | ate payment charge, whichisdistinct from
theinterest carrying charge, bel onged in the miscellaneous basket of nonbasic services.
However, the reason for thiswas that before price regulation, all revenue-producing
itemswere subject to review by the Commission because Bell South wasregul ated on
thebasisof itsrateof return. When priceregulation wasinstitutedin 1996, theexisting
1986 late payment chargewassimply designated asbeing in the miscellaneous basket

of nonbasic services because there was no place else to put it. BellSouth did not

intend such designation to be a determination that the late payment charge was a
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telecommunications service.

In any event, the dispute in this caseis not over the status of the late payment
charge which has now been restructured to aflat fee and which was approved by the
Commission. The 1.5% interest carrying charge is an entirely different and new
charge. It does not seek to recover the expenses incurred by BellSouth in the
collection of overdue accounts. The cost at issue here is the cost of the use of
money, not the cost associated with the collection of late payments, which was the
solebasisof BellSouth's existing 1986 late payment charge. BellSouth has never
characterized the interest carrying charge as a nonbasic service. Further, the mere
referencetotheinterest carrying chargeinthebody of thetariff doesnot, per se, make
it anonbasic service. Not all chargesincluded in atariff are necessarily subject to
Commission regulation. BellSouth included the interest carrying chargeinitstariff
because thetariff isthe contract with its customers, and at the time of thetariff filing,
BellSouth included all charges of any kind in the tariff.

In sum, the Commission erred and exceeded its authority by finding that

BellSouth’ s 1.5% interest carrying charge was subject to the price regulation statute

® As a result of the Commission’s Final Order in this case, BellSouth no longer
includes al applicable charges in tariff filings. Instead, to avoid a similar
misinterpretation of Bell South’ sactionsinthefuture, Bell South only includesin tariff
filingsthose chargesthat are subject to Commission regulation. Bell South, however,
informsthe Commission of all chargesit isimposing on customers, thereby allowing
the Commission to take action if it believes a particular charge is subject to its
regulation.
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as a honbasic service because such a charge does not constitute a
“telecommunicationsservice.” The Commission’ sconclusionimpermissibly expands
the scopeof thepriceregulation statute. Additionally, the Commission’ sanalysisand
reasoning violate fundamental statutory interpretation principles as well asits own
precedent and leads to absurd and unreasonabl e results.
[I. EVEN IF THE 1.5% INTEREST CARRYING CHARGE
FOR LOSS OF USE OF MONEY IS A NONBASIC
SERVICE, IT IS A NEW NONBASIC SERVICE AND

THEREBY NOT SUBJECT TO SECTION 364.051(5)(a),
FLORIDA STATUTES.

Asarguedinpoint |, BellSouth'sinterest carrying chargefor theloss of the use
of money is not a nonbasic service because it is not a telecommunications service.
However, if this Court should concludethat the carrying chargeisanonbasic service,
it isanew nonbasic service and not subject to the Commission's regulation. Inits
Final Order, the Commission conceded that new nonbasi ¢ services are not subject to
the 6% rate increase limitation of Section 364.051(5)(a). (R-449: “We agree with
BellSouth that revenues from new services are not initially included for purposes of
nonbasic service category basket monitoring.”).

The Commission concluded that the carrying charge was not a new nonbasic
service because it found that the carrying charge was an expansion of BellSouth’s
1986 | ate payment charge. The Commission based thisfinding onthe belief that both
the carrying charge and the late payment charge were associated with delinquent
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customers’ accounts. (R-447). Essential to this decision was the Commission’s
findingthat thecharges‘inbothfilings[were] triggered by acustomer’ snon-payment
of telecommunications services.” (R-448). The Commission’ sdecision on thisissue
should be reversed for the following reasons.

Firgt, as stated by the Commission on page 10 of itsorder, aserviceisa“new”
servicewhen it addressesa*“ concern” or “issue” not previously addressed. (R-447).
As previoudy stated, the late payment charge is entirely different from the carrying
charge at issue on appeal. The Commission recognized that the late payment charge

BellSouth instituted in 1986 was designed to recoup the "costs of collection” on

delinquent accounts. In re: Review of Southern Bell Telephone and Telegraph

Company's L ate Payment Charge, 87 F.P.S.C. 7:300 (1987). (R-271). By contrast,

theinterest charge, whichwasimplementedin 1999, allowsBell South to recover losses
incurred because of untimely payments alone, such as the cost of borrowing money
to meet cash flow needs or loss of interest that Bell South could have earned on the
money if paid ontime. Thus, thereisno questionthat theinterest carrying chargeand
the recovery of the loss of the use of money were not previously recovered prior to
1999. For this reason alone, the 1.5% interest carrying charge is a new nonbasic

servicethat addressesa“concern or issue” that Bell South never previously addressed.

Second, contrary tothe Commission'sanalysis, although thetwo chargesshare
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asimilar trigger—a customer's failure to pay the bill on time—the fact that asingle
action by a customer triggers two charges is not sufficient to make those charges
elementsof asingletelecommunicationsservice. For example, caller 1D identifiesthe
originator of incoming calls, whileprivacy director blockscallsthat arenot identifiable.
Despite their relationship, caller ID and privacy director are not rate elements of a
singleservice. Rather, they aretwo different chargesthat fall within different nonbasic
service categories. To further illustrate this point, assume that acellular customer in
Miami, pursuant tothetermsof hisor her cellular plan, paysroaming chargesfor calls
made outside of Floridaand $.69 per minute of use beyond 250 minutes per month.
Further, assumethat thiscustomer hasexceeded thethreshold number of minutesand
makes a 5 minute cellular call from Miami to Atlanta. As a result of this single
act—calling a person in Atlanta—the customer incurs two separate charges. (1)
roaming charges for the call; and (2) $.69 per minute because of exceeding 250
minutes of use. The fact that this single action caused two charges to be incurred
does not mean that the two charges are the same or that they result from the same
service. The roaming charge is a charge associated with making a call outside of
Florida. The per- minute-of-use charge is a charge associated with the customer's
exceeding the minutes allowed in his or her plan and would have been incurred
regardless of the termination point of the call. Clearly, these two charges, although

derived from the same act, are not the same. Likewise, BellSouth’s late payment
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charge and itsinterest carrying charge are distinct.

Third, contrary to the Commission's rationale, Bell South's use of the words
"plus” or "will add on" when referring to therestructured late payment charge and the
new interest carrying charge, did not constitute arepresentation that they wereoneand
thesame. BellSouth obviously knew that if both chargeswereconsidered asone, they
would exceed the 6% restriction on price increases for existing nonbasic services.
Therefore, it isunreasonable to suggest that Bell South did not intend for the interest
carrying charge to be anew charge. Significantly, in the executive summary of the
tariff filed inthe case, Bell South stated that the estimated revenuefor thelate payment
charge was within the 6% interest allowed for the miscellaneous service basket, but
explicitly referredtothe 1.5% interest chargeasanew charge. (R-455). Inany event,
theinterest carrying chargeiseither anew chargeor not anew chargeandthisCourt's
resol ution of theissue cannot turn upon adisputed i nterpretation of thelanguage used
In earlier characterizations.

Fourth, the Commission's conclusion that the carrying charge is not a new
charge that is separate from the late payment charge unfairly penalizes BellSouth.
BellSouth's 1986 decision to institute a late payment charge was an innovation in
Floridabecause no other investor-owned utility under the Commission'sjurisdiction
placed the costs of collecting late payment on those who caused the costs, rather than

on the general body of taxpayers. Order Temporarily Approving Late Payment
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Charge at page 1. (R-154). The Commission praised BellSouth's action to force
delinquent customers to bear these costs. Id. If BellSouth had not instituted a late
payment chargein 1986, therestructured | ate payment chargeand theinterest carrying
charge that are at issue in this proceeding would both be new services for purposes
of Section 364.051(5)(a), Florida Statutes, regardless of whether they are separate
servicesor two elements of asingle service. Under these circumstances, Bell South's
July 19, 1999, tariff would not have been subject to attack. Yet, in view of the
Commission's Order, other telecommunication companies can now institute these
chargesfor thefirst timeat ahigher ratethan Bell South will be permittedto do. Thus,
the Commission hasdiscriminated against Bell South contrary to thelegidativeintent
reflected by Section 364.051(5)(b), Florida Statutes (2000), which gives the
Commission "continuing regulatory oversight of nonbasic servicesfor purposes of .
.. ensuring that all providers aretreated fairly in the telecommunications market." §
364.051(5)(b), Fla. Stat. (1999).

Itisundisputedthat, prior to theimplementation of theinterest carrying charge,
BellSouth had no mechanism by which to recover the cost of the loss of use of
money. Thus, assuming arguendo that the 1.5% interest carrying chargeisanonbasic
service, it is a new service, and the Commission is without authority to block its
imposition.

CONCLUSION
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The Final Order may only be sustained if the Commission is correct on all of
severa independent points: (1) that the carrying chargeisa"service," (2) thatitis
a"telecommunications service," and (3) that it isnot anew service. Because the
Final Order fails to meet at least one, if not all of the foregoing criteria, it must be

reversed.
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