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ARGUMENT

A religiousliberty claim hasseveral independent elements. First, claimants must
show that their conduct is religious exercise. Second, they must show that this
religious exercise has been substantially burdened. Third, under the federal Free
Exercise Clause (but not under Florida RFRA), they must show that the burdensome
law isnot generally applicable. Fourth, government may justify substantial burdenshby
showing a compelling interest.
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Amicus Br. of Jeb Bush.!

I. Florida RFRA Protects Conduct "Substantially
Motivated by a Religious Beliet."

A. The Statutory Text Unambiguously Protects

Conduct "Substantially Motivated by a
Religious Belief."
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Third New INnt'l Dictionary Unabridged 1(1961, 1981). Certainly

! The additional issues now raised by the city were fully briefed in the Eleventh
Circuit. On retroactive enactment and enforcement of the cemetery regul ations, seeBr.
of Appellants5-12, Reply Br. 17-21. Onthe substantial burden on plaintiffs religious
exercise, see Br. of Appelants 32-49, Reply Br. 9-16. On the city's asserted
compelling interests, see Br. of Appellants 53-54, Reply Br. 22-25. We did not
addresstheseissuesinany detail inour initial brief inthisCourt, becausethey werenot
certified to this Couirt.



part test into the statute.
B. The Proposed Four-Part Test Is Inconsistent
with Statutory Text.
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that this case is about items of marginal religious signi’
C. The Substantial Motivation Standard Is

Reinforced By All the Secondary Indicators

of Statutory Meaning.

1. The Mischief to Be Remedied.
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response is that it disagrees with the legislature.
2. The Derivation from Free Exercise Law.

Frazeev. 111iNn0Is,489 US. 829 (1989), and Thomas v. Indiana, 450 US,
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IN Frazee and Thomas qualifty.
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3. Legislative History.
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Establishment Clause attack Corp.ofthePresidingBishopv.
AMOos 483US 3%7,334-39(1987) itaffirmatively invited such exemptionsin
Employment Div.v.Smith,494 US. 872 890 (1990). It reaffirmed these
principlesin Board of Educ v.Grumet, 512 US 637,706 (1994) The neteffect
ofarag Oy rdhdiseaptionsreutral
foudit
rejected Establishment Clause challenges to the federal

Il. Substantial Burdenand CompellingInterestAre

2 Inre Young, 141 F.3d 854, 861-63 (8th Cir. 1998); EEOC v. Catholic Univ., 83
F.3d 455, 470 (D.C. Cir. 1996); Sasnett v. Sullivan, 91 F.3d 1018, 1022 (7th Cir.
1996), vacated on other grounds, 521 U.S. 1114 (1997); Floresv. City of Boerne, 73
F.3d 1352, 1364 (5th Cir. 1996), rev'd on other grounds, 521 U.S. 507 (1997).
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Separate Issues.
A. Substantial Burden.
ea | ity Ofabrcknishy thedt . .
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IN Henderson v. Kennedy, 266F3d 1072 (OC Cir-. 2000 relied onat City
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and crosses until 1996. See pages cited supra note 1.
B. Compelling Interest.
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religious exercise, which will apply in all cases.
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® Plaintiffs objected to the brief on the ground of relevance. Plaintiffs asked either
that the brief be refused, or that if the issues were expanded to include those
addressed, that the Court accept a similar brief from other industry interests. Both
sides motions are still pending as this brief isfinalized.
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I1l. The Florida Free Exercise Clause Requires the

State to Justify Substantial Burdens on
Religious Exercise.
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CONCLUSION
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conformity!' Tovwn v.State ex rel. Reno, 377 SO02d 648,651 (Fla. 1979). Feww
GeslattarilistratetretvnamigthrentreatsrsstaetratceprdigosEth

submit to its desire for graves that are identical in appe

g adlygpicabkebns

compelling interest in public morals, peace, or safety.

Respectfully submitted,

James K. Green Douglas Laycock
Lynn G. Waxman Charlotte H. Danciu
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