IN THE SUPREME COURT OF FLORIDA

PROPOSALSOF THE RULES OF JUDICIAL ADMINISTRATION
COMMITTEE ON THE IMPLEMENTATION OF CASE PRIORITIES
IN THE TRIAL COURTSIN FLORIDA

INTRODUCTION

On July 13, 2000, the Florida Supreme Court (“the Court") inIn re Proposed Amendment to
Florida Rule of Judicial Administration 2.052(a), 770 So. 2d 152 (Fla. 2000), directed that the Rules
of Judicial Adminigtration Committee (“the Committeg’) should conduct astudy of themanner inwhichthe
Rulesof Judicial Administration assist or guidestatetrial courtsinimplementing thevariouscasepriorities
established by statute, rule of procedure, case law, or otherwise. The Court also directed that the
Committeereport back inninemonthswith theresultsof itsinquiry andwith any relevant recommendations.
Althoughthe mandatewasagenera one (addressing how priority casesarehandledinall trial courtsin
Florida), the Court expressed particular concernfor thetool sthat trial courtshaveavailabletothemto
addresscasepriorities* to ensuretheexpedited processing of trial-level proceedingsrelatingto children
and other time-sensitivematters.”* A report and proposal swere submitted by the Committeeinresponse
tothisdirective. Thereport attached aseriesof proposed changestotheRulesof Judicial Administration
which, in the view of a mgjority of the Committee, as an appropriate response to the Court's concerns.

On June 5, 2001, the Court directed the Committee to fileits final proposals out of cyclein
accordance with Rule of Judicial Administration 2.130(e). However, the Court also directed the
Committee, prior tofilingtheproposals, to publish the proposal sfor comment and makeany changesit
deemed to be warranted based on those comments.

Pursuant to the Court’ sdirectives, the proposal swere published and the Committee received
commentsfrom Judge Daniel Dawson, Attorney Frank Kreidler and Judge Judy Pittman. Judge Dawson
reported onthepositionsof the Juvenile RulesCommittee, Children’ sCourt Improvement Committeeand
the Family Court Steering Committee. Judge Pittman submitted a response as Chair of the Judicial
Administration Section of the Conference of Circuit Judges and on behalf of the Chief Judges.

! Letter from the Honorable Leander J. Shaw, Jr. to the Honorable Charles J. Kahn, Jr.,
Chair of the Rules of Judicial Administration Committee, dated July 18, 2000.



After careful consideration, theentire Committeevoted 19-Ofor final approval of theproposals
containedinthereport previoudy submitted without any changes. The proposal scontained inthat report
are hereby submitted below.

. HISTORICAL BACKGROUND OF THISCOURT'SDECISION IN In re Proposed
Amendment to Florida Rule of Judicial Administration 2.052(a)

A. State-Federal Judicial Council Resolution

In 1995, theFloridaState-Federal Judicial Council Regarding Calendar ConflictsBetween State
and Federal Courtsapproved aseriesof proceduresfor usewhenanindividual attorney hasascheduling
conflict requiring hisor her presenceinastate court and afedera court smultaneoudy. Theguiddineswere
genera innature, and the procedurescreated to resolveany such conflict for theindividual lawyer were
largely informal.

B. Genesis of Rule 2.052

In 1996, the Committee addressed the question of scheduling conflictsbetween two competing
statecourt matters(or astate matter and afederal matter) scheduled for ssimultaneoushearingsor trials.
AstheCommitteereportedtothe Courtin 1996, it considered rewriting theguidelines(called“ priorities’
inthe state-federal resolution) to fine-tune the considerations suggested for judges faced with such a
situation, but determined that the better coursewasto adopt the samegeneral guidelinesemployedinthe
state-federa resolution. Inthe Committeg'sjudgment, thiswould alow judgesandlawyersto usethesame
approachindetermining prioritieswhen alawyer faced temporally conflicting court schedulesintwo or
more different cases. Thisled to Rule 2.052 in its present form.

C. Limited Purpose of Rule 2.052

The Committeefavoredtheadoption of Rule2.052. Neverthel ess, the Court should recognizewhat
Rule 2.052 was not intended to do. First, the rule was not intended to have any impact whatsoever on
managing theprioritiesof casesthat asinglejudgewouldfacewhilecontrolling hisor her docket andtrying
to determinewhich caseswere” moreimportant” than other casesonthejudge'sdocket. In other words,
it wasnot intended to be adocket management or control devicefor any particular judgeor division of
court, nor wasit intended to superimposeanew set of caseprioritiesonthenumerousprioritiesaready
established under state and federal law.

Similarly, theorder of thestated“ priorities’ or “guidelines’ in Rule2.052 wasnot intended to be
aranking of priorities, suchthat apreferencerecognizedin subdivision (1) would necessarily havemore
importancethan thefactorsaddressed in subdivision (2) or inany subsequent subdivision. Inother words,



acivil jury trid could, inany particular set of circumstances, bemoreworthy of immediateattention than
acriminal, non-jury matter. Also, realizing that the Committeechosenot tovary thelanguage of the state-
federal resolution, onecan safely say that the Committeeintended that thecriminal/civil divisionof Rule
2.052(a)(1) wasnot an attempt to eiminateatogether mattersthat wereneither strictly crimina nor gtrictly
civil, such as certain proceedings involving the placement of children. In proposing Rule 2.052, the
Committee sought to advanceaprincipleto whichthe Committee steadfastly adheresto thisday —atrid
judge'scontrol of casesislargely and quiteproperly left to thejudge's sound discretion, exercised after
identifying all relevant factorsthat might bear on deciding which case or matter should beadvancedona
docket. Thus, Rule2.052(b), acatchall section, wascarried over fromthestate-federal resolutionasan
attempt to emphasi zethat the“ priorities’ or “ guidelines’ set forthin subdivision (a) werenot rigidand
unyieldingrules. Thetrial courtswereurged to eval uatethefull panoply of circumstancesinvolvedinany
particular case before assessing the relative merits of the respective cases that caused the scheduling
conflict.

D. Frank Kreidler's Petition

Shortly after theapproval of Rule2.052, Frank Kreidler sought to advance by aruleamendment
hisperception that termination of parental rights(TPR) caseswerenot receiving theprompt attentionin
Floridacourtsthat they deserved. Morespecifically, heargued that TPR caseswerenever highlighted as
priority casesin scheduling conflictswithinthepurview of Rule2.052.2Mr. Kreidler'sproposed solution
(or at least partia solution) wassimply to give TPR casesfirst priority, inal circumstances, asthefirst
subdivisonunder Rule 2.052(a). When aproposed ruleto that effect cameto the Supreme Court, the
proposal found support in someform?fromanumber of organi zationsandindividualsin Florida. These
proponentsadvocated therel ativeimportance of TPR casesand urged the Court to accept theamendment
proffered by Mr. Kreidler's petition as at least a partia solution.

The Committee opposed Mr. Kreidler's petition and its variants on procedural and practical
grounds. The Committeeargued that however meritorioustheconcept of expediting TPR casesmight be,
neither they nor any other particular typeof case should begiven super priority status, asamatter of law,
over every other typeof case. I nstead, the Committee advocated asystemthat continuedto vest control
over atrial court'sdocket squarely inthehandsof thetrial judge, exercising hisor her broad discretion. On
July 13, 2000, the Courtina4-3 opinion, rejected Mr. Kreidler'sproposed amendment to Rule 2.052(a),

2 In addition to Mr. Kreidler's policy arguments, he also contended that TPR cases were
neither criminal nor civil and, as non-jury matters, would be entitled to little if any weight
if the "priorities” of Rule 2.052(a) were strictly followed as a rank ordering of how priorities
were administered.

¥ For example, the Juvenile Court Rules Committee submitted a modified proposal placing
the highest priority on only contested TPR cases.



but in so doing endorsed theproposition, andlegal requirement, that TPR casesand other casesinvolving
the custody and placement of children should be expedited.* However, the Court agreed with the
Committeethat the proposed changeto Rule 2.052 wasnot an effective vehiclefor accomplishing that
end.’ Instead, the Court directed this Committee to conduct areview of how casesworthy of priority
should be handled in trial courts, and specifically directed that particular attention be given to cases
involving time-sensitive matters involving children and families.

1.  COMMITTEE'SPOSITION REGARDING CASE PRIORITIES

Inattempting toidentify any other typesof priority casesperceived asnot receiving appropriate
attention by trial courts, the Committee contacted al Sections of The Florida Bar aswell asrelevant
committees and interested groups. Responses suggested that, with the exception of casesinvolving
juveniles, no other typesof casesafforded priority or expedited treatment under any aspect of Floridalaw
werebeinginappropriately treated by trial judges. The Committeeal solearned during thestudy period that
other aspectsof the problemsinherent in handling certainjuvenilemattersinatimely fashionwerebeingand
had been studied extensively by other groupsin Florida. See, e.g., FLORIDA'S DEPENDENCY COURT
IMPROVEMENT PROGRAM ASSESSMENT REPORT, OFFICE OF THE STATE COURTS ADMINISTRATOR
(1997).

A. Approaches Considered by the Committee

Asaresult of its survey, and after a careful review of the rules committed to its charge, the
Committeeidentified threebroad approachesthat might berecommendedinresponsetothe Court'sJuly
13, 2000 directive.

1. First Alternative

First, the Committee realized that it could recommend no action, thereby leaving theissue of
handling priority cases to the discretion of trial judges. The Court may regard such an approach as
nonresponsive. Nevertheless, the approach had some philosophica support in the Committee. The
Committee, of course, may not budget moremoney to handleanincreased caseload and anincreasingly
cumbersomejuvenilecourt system, cannot forcethelegisatureto approveadditional judgescertified by
the Supreme Court, and cannot comprehensively or intelligently addressall of themyriad factorsrelevant
to atria judge's handling of a docket.

“In re Proposed Amendment to Florida Rule of Judicial Administration 2.052(a), 770 So. 2d
152 (Fla. 2000).

®> The three dissenting Justices agreed that the Committee should study the matter, but
favored implementing an interim rule that gave priority to contested TPR cases.



This“hands off” approach, although rejected by the Committee, wasfully consistent with the
Committeg'sstrong preferencefor, and confidencein, thebroad discretion historicaly afforded trid judges.
Notwithstanding thisphilosophica support, the Committeeultimately recognizedthat theRulesof Judicia
Administration could be adapted to implement and advance the val ues expressed by the Courtininre
Proposed Amendment to Florida Rule of Judicial Administration 2.052(a).

2. Second Alternative

Thesecond alternative, a so rejected by the Committee, wasto do exactly theopposite— enact
acomprehendveruleidentifying each and every typeand category of case, proceeding, or hearing that was
givensomepriority statusunder Floridalaw or that wasentitled to expedited treatment, for the purpose
of ranking every proceeding astoitsrelativeworth and merit. Under such asystem, atrial judgeinthe
management of thedocket, would simply identify theparticul ar typeof caseat issueandthenplugitinto
aformula based on a predetermined universal ranking scheme.

The Committee'srejection of thisapproachwasalsofully consistent withitspreferencesonthis
issuefromearlier days. Although, granting that certain cases(such as TPR cases) may generally bemore
important and time-sensitive than another category of cases (such as non-jury civil cases) in many
circumstances, the Committee was unableand unwilling to give any onetype of case or proceeding an
absolutepriority, asamatter of law, under all circumstances, over any other category or typeof case. The
Committee concluded that if atypeof casewerethat meritoriousand thelaw giving that caseapriority
were so clear, any trial judge would note the importance of the case and give it appropriate attention.
Althoughthe Committee considered anecdotal reportsthat certain judges exhibited poor judgment in
weighing relative case priorities, the Committee neverthel essconcluded that the damage doneby these
reported lapses of judgment would befar lessthan that wrought by the unintended consequencesof an
arbitrary and automatic system of absol utecasepriorities, ranked asamatter of law by awell-intentioned
rules committee.

3. Third Alternative
Thefinal approach regjected both extremes. The Committeeidentified those participantswho affect
theway inwhich casesare schedul ed and prioritiesgivento competing caseson atria docket. Insodoing,
the Committeeidentified three such participantsinthetria court syslemwho havetheability to influence
theway casesareassigned prioritiesand scheduled. Thoseparticipantsarethetrial judgesin Florida, the
attorneys appearing before those judges, and the chief judges of the various circuits throughout Florida.

B. Recommendations of the Committee

1. The Trial Judge



The Committeeprincipally focused ontheroleof thetria judge. The Committeerecognized that
many, if not most, judgesneed no additional guidancein how to manageand control their dockets, even
intheareaof mattersrelatedtojuveniles. Neverthel ess, the Committee concedesthat the Court correctly
noted theabsence of specific guidancefor assessment of variouspriority casesby trial judges. Although
Rule 9.146(qg) of the Florida Rules of Appellate procedure assigns priority to certain casesinvolving
children, thedifferencesin operation between appellate courtsand trial courtsrendersany comparison
inapposite.

a. Proposed Rule 2.050(g)

The Committee proposes the addition of new subdivision 2.050(g), which would provide as
follows:

Duty to ExpeditePriority Cases. Every judge hasaduty to expedite
priority casestotheextent reasonably possible. Priority casesarethose
casesthat have been assigned apriority statusor assigned an expedited
disposition scheduleby statute, ruleof procedure, caselaw, or otherwise.
Particular attention shall be given to al juvenile dependency and
terminationof parenta rightscases, andto casesinvolvingfamiliesand
children in need of services.

Thisproposed amendment would createan explicit requirement that trial judgesgiveappropriate
attentiontothemany typesof casesgiven priority under Floridalaw. Thisportion of therulehighlightsthe
trid judge'srespongbility to appropriately managepriority cases. Thelast sentenceof thisnew subdivison
highlightsjuveniledependency and TPR cases, and casesinvolving familiesand childreninneed of services,
the sametypesof casesidentifiedin Fla. R. App. P. 9.146. Before arriving at the* particul ar attention”
language, the Committee cons dered amoreinel astic gpproach. The Committee determined, however, that
suchapre-emptivestrike might well hit thewrong target. Accordingly, the case categoriesselected in
proposed Rule 2.050(g) mirror those currently in the Florida Rules of Appellate Procedure. Again,
consistent with historical opinionthat theultimateresponsibility lieswith thetrial judgeinthehandling of
dockets, no particular procedure or implementation format is required.®

¢ See, e.g., Cooper v. State, 336 So. 2d 1133,1138 (Fla. 1976) (“While death penalty cases
command our closest scrutiny, it is still the obligation of an appellate court to review with
caution the exercise of experienced discretion by a trial judge in matters such as a motion
for a continuance.”); Acree v. State, 15 So. 2d 262, 264 (Fla. 1943) (“In both criminal and civil
cases it is settled law that an application for a continuance is addressed to the sound
discretion of the trial court and the denial thereof will not be reversed unless it clearly
appears that there has been a palpable abuse of judicial discretion.”); C. J. v. Dept. of



b. Proposed Rule 2.085(b)

The Committee al so proposes an amendment to Rule 2.085(b). Subdivision (b) is somewhat
genera and establishesthejudge'sresponsibility totakecontrol of thedocket assignedtothat divison, and
initspreviousformat, required thetrial judgeto identify such factors asalternative dispute resolution
processes and procedures for setting cases for trial.

The Committee has suggested two additionsto, and one modification of, the subpartsof Rule
2.085(b). First, the proposed amendment requiresthat thejudge, at the outset, identify what caseshave
priority statusunder controlling Floridalaw. After identifying those cases, thejudge must implement (or
modify) existing docket control policiesso asto advancethepriority casesand ensure prompt resolution
in accordance with priorities.

The Committee also recommends amodification to the final subpart of Rule 2.085(b), which
presently givespriority only to*older casesand casesof greater urgency.” The Committeeconcludedthat,
consistent with the Court'swishes, special attention should also begiventothose casesthat havepriority
under Florida law.

Thesethreemodificationstotherulewill affordtrial judgesthefoundationto acquireinformation
about priority cases and use that information in away that increases the likelihood that they will be
addressed promptly. Implied in these proposed amendments is the lawyer's obligation to provide
information regarding priorities, as discussed in the next section of this report.

2. The Lawyer

Children and Families, 756 So. 2d 1108, 1109 (Fla. 3d DCA 2000) (Observing, in a TPR case,
that the “decision to grant or deny a continuance is within the sound discretion of the trial
court.”); First State Bank of Lantanav. Goldstein, 469 So. 2d 939 (Fla. 4th DCA 1985) (Noting
“[t]he court's inherent power to manage its case load. . .”); Condominium Owners Org. of
Century Village East, Inc. v. Century Village East, Inc., 428 So. 2d 384, 386 (Fla. 4th DCA
1983) (“We record our views that in arranging logistics trial courts should be accorded
maximum discretion. . .The trial judges are truly on the firing line and so are in a much
better position to determine how to handle their dockets.”); Glades General Hospital v.
Louis, 411 So. 2d 1318, 1319 (Fla. 4th DCA 1981) (Acknowledging the trial court's “far
superior vantage point as to prior discovery . . . and the many considerations which go into
managing a trial docket and granting continuances.”)



Proposed new subdivision (c) of Rule2.085 specifical ly addresses, and establishesproceduresfor
appropriatetreatment of , priority cases. Subdivision(c)(1) allowsany party inanon-criminal casetofile
anoticeof priority statusexplaining thenatureof thepriority andtheeffect that priority statusmay haveon
theconduct of thecase. The contempl ated noticewill put al partieson noticeof theclaimed priority status
andwill informthetria court of that status. The Committee decided agai nst proposing amandatory notice.
The Committeerecognized, for instance, that theremay be casesentitled to priority statusthat for one
reason or another the “benefited” party does not want to have expedited.

3. The Chief Judge

Thesecond subpart of proposed Rule 2.085(c) bringsall threeof theimportant playerstogether
—thetria judge, thelawyers, and thechief judgeof thecircuit. Thisnew provisonwouldalow any party
who hasagood faith opinion that the case hasnot been appropriatel y advanced onthe docket consi stent
withitspriority statusto seek review by thechief judge (or thechief judge'sdesignee). That party may seek
that review by filingamotionfor review with thechief judge. No hearingismandated, nor areany further
pleadings expressly allowed. Resolution of the matter is left to the discretion of the chief judge.

Thelast sentenceof thissubdivision statesthat thefiling of amotion for review with thechief judge
of thecircuitwill nottoll thetimefor seeking any availablerdlief (e.g., certiorari, mandamus, or other review
or origina proceeding) under the FloridaRulesof Appellate Procedure. The Committeewasconcerned
that partiesnot bemidedthat amotionfor review tollsor delaysany other remedy that might beavailable.

4, Continuancesin Priority Cases

Thefind proposed rulechangeistothe subdivision of Rule2.085that control stherequestsfor and
granting of continuances, currently subdivision (c), but proposed to beredesignated assubdivision (d).
Althoughthe scheduling of priority casesfor fina hearing or trial istheresponsibility of thetrial judge,
continuancesareoften granted. Becausemotionsfor continuancewill alwaysbepart of the practitioner's
arsena, the Committee suggeststhat any motionfor continuancefiledinapriority casecontainlanguage
that the case has a priority status and explain what effects the granting of the motion will have on the
progressof thecase. Thisproposal isintended to bemandatory andto apply not only to motionshby parties
whoare* benefited” by thepriority status, but a soto thoseindividual swho may not benefit asdirectly from
a prompt and expeditious resolution of the case.

5. Amendment to Rule 2.052

Findly, the Committeere-examined therulethat stimulated thisentirestudy of theRulesof Judicial
Adminigtration— Rule 2.052. The Committee sought to remove any misconceptionsthat may now exist



about theeffect of theruleandto ensurethat judgesand lawyersknow that judgesshould consider case
priorities created by law when addressing a lawyer's scheduling conflicts.

Thefirgt changewasto subgtitutetheword* guidelines’ for theword* priorities’ throughout therule.
Somereportsfromlawyersand judges suggested that thevari oussubpartsof subdivision (&) werebeing
viewed asarigidrank-ordering of thecriteriaprinciplesto beusedin addressing scheduling conflicts. As
previoudy expressedinthisreport, the Committeedid not intend by these changestoresol veal scheduling
conflicts, ingtead, the Committeerecognized that thetrid judgewasthefina arbiter of scheduling questions.
The present proposal doesnot alter the philosophy that thejudge, rather than arulescommittee, should
exercise sound discretion based on the exigencies of a particular situation.

Findly, theCommitteeincludedin subdivision (a) anew guidelinenot explicitly foundinthe state-
federa resolutionthat wasthegenesisof Rule2.052. Under thisproposed amendment, trial courtswould
bereminded, consistent with the bal ance of theamendmentssuggested herein, that priority statusshould
be consi dered when ascheduling conflict arises. The Committeg'sorigina preferencefor uniformity with
thestate-federa resolutionismodifiedinthisrulebecausethe Committee concludedthat theoriginal rule
was being misconstrued in a manner that did a disservice to cases with established priorities, and
particularly tothoseinvolving time-sengtivemattersaffecting children and families. The Committeeintends
by this addition to correct this misapprehension.

V. CONCLUSION

The Committeeexperienced acertainlevel of frustrationinidentifying those portionsof theRules
of Judicid Administrationthat might beableto haveasignificant beneficid effect onthehandling of priority
casesinFloridatria courts. Neverthel ess, the Committeebelievesthat it hasmadeagoodfaith effort to
respond to the Court's request in In re Proposed Amendment to Florida Rule of Judicial
Administration 2.052(a), 770 So. 2d 152 (Fla. 2000).



DATED this day of , 2001.
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