STATEMENT OF FACTS AND OF THE CASE

In 1990, Petitioners, Jeno F. Paulucci and Lois Mae Paul ucci
(hereinafter collectively referred to as “the Pauluccis”),
di scovered that the warehouse property that they owned at 2380

West 25" Street, Sanford, Florida (“the Property”), had been

contam nated by the prior tenants on the Property - the
Respondents in the appeal (hereinafter referred to as
“Def endants”). Over the course of five years, the Pauluccis

negotiated wth the Defendants for the cleanup of the Property.
When the negotiations were fruitless, the Pauluccis filed suit
in 1996.

On  Novenber 19, 1996, the Pauluccis filed an Anmended
Complaint in the Grcuit Court for the Ei ghteenth Judicial
Crcuit, in and for Semnole County, Florida, against the
Def endants. (R 150-205)

L The Pauluccis filed the action seeking damges for
Def endant s’ wi |l ful and intentional contamnation of the
Paul ucci s’ property, which occurred while the Defendants were

| easing that property fromthe Paul uccis.

! The Pauluccis will nmake all cites to the follow ng records as
follows: (1) trial court record sent on June 8, 2000, to the
Fifth District Court of Appeal and certified by the Fifth DCA
to have been transmtted to this Court, “(R );” (2)

suppl enental trial court record sent on Septenber 28, 2000, to
the Fifth District Court of Appeal and certified by the Fifth
DCA to have been transmtted to this Court, “(Supp. R );”
and record sent fromthe Fifth DCA to this Court in Decenber
2001, “(s.a. R ).



In 1997, after diligent effort and huge expense to clean up
the Property, the Pauluccis applied for and obtained a “No
Further Action” (“NFA’) letter from the Florida Departnent of
Environnental Protection. (“FDEP").

2 This NFA letter, as nore fully explained infra, applied
only to one specific area of the Property that had been
tested. Specifically, the letter only applied to the area
out si de the warehouse near certain spray paint booth vent

exhausts. The letter did not apply to the rest of the

Property, nor to any further contani nation found on the

Property.

In January of 1998, the Pauluccis and Defendants entered into
a partial settlenent agreenent wherein Defendants admtted
that they had caused the pollution to the Property, the anount
of damages was capped, and Defendants and agreed to pay sone
of the damages incurred by the Pauluccis. Before trial, in
May 1998, however, the Pauluccis |earned that the Property was
contam nated in other areas and thus was even nore

contam nated as a result of Defendants’ actions. (R 1475).

On July 24, 1998, with the recently found contam nation in

2 Generally, an NFA letter is a statenent fromthe FDEP that
based upon the information available at that tinme, and for a
certain area, the owner of the prem ses will not be required
by FDEP to undertake further clean-up activities on the
property.



m nd, the Pauluccis and Defendants entered an Anended
Settlenment Agreenent in this matter. (R 1475). On July 29,
1998, the trial court entered a final judgnent relating to the

Amended Settl enment Agreenent. (R 1170-72). The final
j udgnment incorporated the Anrended Settl enent Agreenent by
reference and specifically retained jurisdiction for the trial
court to enforce that agreenent. (R 1170-72). The Anended
Settlenment Agreenent, by its own terns, called for the tria
court to retain such jurisdiction, as foll ows:

.in any action for breach of this Settlenment Agreenent,
the breachlng party shall be liable for all damages, costs,
and expenses as nmay be incurred, taxable or otherw se,

i ncluding court costs and attorneys’ fees (at trial and
appeal) and the Court shall retain jurisdiction for the
pur pose of enforcing this Settlenment Agreenent.
(R 1547).
The Amended Settl enment Agreenent additionally required, anong

ot her things, that the Defendants ensure that a valid NFA

letter be in place on the subject Property within fifteen (15)

mont hs of July 24, 1998. |In particular, Paragraph 5 states:

Def endants shall at Defendants’ sole cost and expense pronptly
initiate contact wwth the DEP concerning the Environnental
Condition of the property to maintain the NFA [(No Further
Action Letter)] or to obtain reissuance of the NFA and if
required by the DEP for such purposes, wll investigate and
i npl emrent cl ean up, renediation, and nonitoring activities.

If after 15 nonths fromthe date of this Settlenment Agreenent,
there is no valid No Further Action (NFA) letter in place with
regard to the property in question, then Plaintiffs shall be
entitled to and Defendants shall pay to Plaintiffs, nonthly
paynents (paid on the first of each nonth) equal to the
di fference between the fair market value of the |ease rate of




the property and any current nonthly rental for each nonth
following the 15 nonth period until a valid NFA letter is
i ssued. The parties recognize that the current space and term
rented is $4.50 per square foot, and the value may be
i ncreased or decreased in accordance with the CPl for simlar
rental facilities. (enphasis added.)

(R 1545).
Additionally, Paragraph 6 specifically defines *“Environnental
Condition.” It states:

For purposes of this Settlenent Agreenent, the term
“Envi ronnent al Condi tion” shall mean any environnent al
pol lution or contam nation described in the Hartman
Associates, Inc., reports of Novenber 1992, Decenber 1995,
and May/June  of 1998, any additional i hvestigati ons
conduct ed by Def endant s and/ or r equest ed by any
governnental agencies on the property up to the obtaining
of the NFA letter.

(R 1545) (enphasi s added).

Accordingly, under Paragraphs 5 and 6, Defendants were
obligated to pronptly contact the Florida Departnent of
Environmental Protection (“FDEP’) regarding the contam nation,
obtain a valid NFA letter on the entire Property (including the
war ehouse contam nation and other other contam nation detailed
in the stated reports under Paragraph 6), and clean up the
Property as required by the FDEP. [If no valid NFA letter was in
pl ace by Cctober 24, 1999, Def endants were specifically
obligated under Paragraph 5 to begin paying the Pauluccis for
the rental value of the Property. As such, the whol e purpose of
havi ng Def endants contact the FDEP to begin clean-up was so that

a valid NFA letter could ultimately be issued on the Property.



Addi tionally, Paragraph 4 of the Amended Settl enent
Agr eenent provi des that the Pauluccis were entitled to
participate in and be advised regarding any efforts that the
Def endants take in connection with the clean up of the Property.
(R 1476). Specifically, Paragraph 4 states:

Plaintiffs shall have the absolute and wunfettered

right to have representatives attend, nonitor, and be
kept advised of all of Defendants’ environnental clean

up and renediation activities, including but not
[imted to att endance at al | meet i ngs W th
governnental entities. Plaintiffs nay participate

(including accurately and fully responding to any
requests), and in all events shall fully cooperate
with Defendants as they work wth any governnental
agency, nedia representative, or any other person or
entity, directly or indirectly, regarding past or
future site investigations, selection, inplenentation

or conpletion of any and all investigations, renedia
actions on the property that may be conducted by the
Def endant s. Def endant s agree t hey Wil | act
reasonably, in good faith and with due diligence in
any i nvestigation, sel ecti on, i npl enent ati on or
conpletion of any and all investigations, renoval

actions or renedial actions concerning the property.

(R 1544-45) (enphasi s added).
Accordi ngly, the Pauluccis had the unfettered right to
participate in the cleaning up of the Property. Any actions by
Def endants regarding the clean up without the full know edge of
and participation from the Pauluccis would violate the Anmended
Settl ement Agreenent.

Def endants, from the outset, failed to conply wth

Paragraphs 4 and 5 of the Anended Settlenent Agreenent.



Def endants’ initial failure led to continued violations that the
Paul uccis necessarily, through nuch effort and expense, have
tried to prevent. Def endants’ violations have further led to
the Property remaining contam nated even today. As such, there
is no valid NFA letter being on the Property.

From the very beginning, Defendants, in contravention of
Paragraph 5, failed to pronmptly contact the FDEP. (R 208).
The Paul uccis, therefore, had no choice but to file a Mdtion for
Default on Septenmber 14, 1998, in order to enforce their rights
under the Amended Settlement Agreenent. (R 1173-1175).

On Novenber 19, 1998, the trial court held a hearing on the
Paul uccis’ Motion for Default. There were two issues raised by
the Paul uccis’ Mtion for Default. The first issue was whether
Def endants had violated the Anended Settlenent Agreenent by
failing to “pronptly” cont act the FDEP concerning the
contam nation on the Property. (R 1173-75). The second issue
was the amount of the damages to which the Pauluccis were
entitled based upon Defendants’ failure to pronptly contact the
FDEP. (R 1173-75).

The first of those issues was, in fact, the only issue addressed
by the trial court under the Mtion for Default in the Novenber 19,
1998, hearing. In connection with that issue, counsel for Defendants

admtted that Defendants had failed to contact the FDEP as of

Novenber 19, 1998. Defendants’ counsel admtted (nearly four (4)



nmonths after the date of the Amended Settlenment Agreenent that
required themto contact the FDEP “pronptly”) that Defendants had yet
to contact the FDEP

_ After the Novenber 19, 1998, Mdtion for Default hearing, the
trial court issued a ruling in an Order dated Decenber 15, 1998.

The trial court ruled that Defendants had materially breached

the terns of the Anended Settlement Agreenent by failing to
pronmptly contact the FDEP. (R 1220).

On January 11, 1999, the trial court heard the Pauluccis’
Motion to Set Hearing on Damages and/or for Carification, which
related to the Mdtion for Default and the Decenber 15, 1998,
O der. After hearing argument and thoroughly considering the
matter, the trial court ruled in its January 11, 1999, Oder
that Defendants’ failure to pronptly contact the FDEP was a
“material breach” of the Anmended Settlenment Agreenent. (R
1224). In the January 11, 1999, Oder, the trial court also
required that the Defendants notify the FDEP of the existing
contam nation on the Property wthin twenty-one (21) days. (R
1224).

The Pauluccis later learned that, despite the Pauluccis’
clear right to participate in the clean-up process and in any
contact with the FDEP pursuant to Paragraph 4 of the Anended
Settl enment Agr eenment , Def endant s secretly and inproperly

contacted the FDEP. Specifically, Defendants contacted the FDEP



through their expert, N ck Al bergo (“Al bergo”), by letters dated
Cctober 13, 1998, and Novenber 13, 1998. (R 1486-1506).
Al bergo forwarded those letters to the FDEP wthout the
knowl edge of or input fromthe Pauluccis. (R 1477).

The dates of the Albergo letters to the FDEP directly
contradict the representations made by Defendants’ counse
during the Novenber 19, 1998, hearing on the Pauluccis’ Mbtion
for Default. Specifically Defendants’ counsel plainly admtted
t hat Defendants had not contacted the FDEP. Such statenment is
plainly contrary to the fact that Defendants had, as of Novenber
13, 1998, sent at least two letters to the FDEP

Al bergo, in his ex parte correspondence, admtted to the
FDEP that violations of drinking water standards still existed
on the Property. (R 1496). He went on, however, to try and
convince the FDEP that, despite the fact that the Property
remai ned polluted, Defendants should not have to clean it up.
He did so by specifically suggesting that the Property was a
candidate for “natural attenuation.” (R 1496-1502). Nat ur a
attenuation is the process of letting the pollution dissipate by
itself over a period of tine. Al bergo, in his ex parte attenpt
to persuade the FDEP to accept “natural attenuation,” argued
that nothing further had to be done to clean up the Property.
(R 1496-1502) .

Al bergo nade these statenents to the FDEP ex parte, despite



the fact that Paragraph 4 of the Amended Settlenent Agreenent
requires the Pauluccis to be fully apprised of the clean up
pr ocess. (R 1544-45). Nowhere does Paragraph 4 or 5 of the
Agreenment permt Defendant to initiate ex parte contacts wth
the FDEP to convince that agency that Defendants should be
permtted to sinply sit on their hands and do nothing about the
contam nation on the Property.

Based upon Defendants’ wllful and repeated violations of
the Amended Settlenent Agreenent, on March 19, 1999, the
Paul uccis filed their Supplenental WMtion for Default and
Damages. (R 1226-63). In that Mdtion, the Pauluccis alleged
counts for post-settlenent violations of the Amended Settl| enent
Agreenent, i.e., Breach of Settlenent Agreenent (Count [|) and

Violation of Chapter 376, Florida Statutes (Count 1I1). The

Paul ucci s sought damages for Defendants’ failure to pronptly
contact the FDEP, Defendants’ unauthorized ex parte contact wth
t he FDEP, and Defendants’ failure to clean up the Property. (R
1226- 63) . The Pauluccis also requested a jury trial in that
Motion. (R 1232).

On or about August 30, 1999, Defendants filed their Mtion
to Strike the Pauluccis’ Count |1l and Jury Trial Demand in
Plaintiffs’ Suppl enent al Motion for Default and Damages,
Plaintiffs” Notices for Jury Trial, and Plaintiffs’ Notice of

Hearing Concerning Punitive Damages, and Mdtion to Strike Matter



from Jury Trial Docket. (R 1295-1373). The trial court heard
that Mtion and on Novenber 4, 1999, issued its Oder on
Def endants’ Mtions to Strike Count Il and Jury Trial Demand in
Plaintiffs’ Supplenental Damages, Plaintiffs’ Notice for Jury
Trial and Mdtion to Strike Matter from Jury Trial Docket. (R
1457- 62) .

In its Novenber 4, 1999, Oder, the trial court nade the
distinction that damages provided for in the Anmended Settl enment
Agreenment could be obtained in this action, while damages not
specifically described in the agreenent nust be pursued in a new
action. In particular, the trial court found that the “...
parties specified the calculation of damges should the
Def endants fail to timely satisfy their obligations under the
Settl ement Agreenent.” (R 1460). The trial court also ruled
that “(s)hould Plaintiffs desire damages other than those
provided for in the Settlenent Agreenent that, too, nust be
brought in a separate action.” (R 1461). The trial court
struck Count 1l (damages for violations of Chapter 376) and
struck the Paul uccis’ Demand for Jury Trial.

The trial court, however, specifically permtted Count 1,
the Paul uccis’ action for damages for breach of the Agreenent to
proceed in this action. The court ruled that “. . .Plaintiffs
may bring a notion to enforce the Settlenent Agreenent now that

the tinme period provided for Defendants to obtain an NFA letter

10
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has expired.” (R 1461). As such, the Pauluccis’ claim for

enforcenment of the Anmended Settlement Agreement in this action

survived the Novenber 4 Order, and the trial court continued its

jurisdiction over that claimin this action. (R 1457-62)

In accordance with the trial court’s Novenmber 4, 1999,
Order, the Pauluccis, on February 4, 2000, filed their Mtion to
Enforce Settlenent Agreenent Dated July 24, 1998. (R 1507-10).
In that Modtion, the Pauluccis sought enforcenent of Defendants
obligations under Paragraph 5 of the Anended Settlenent
Agr eenent . (R 1507-10). Paragraph 5 plainly required
Defendants to begin paying rent as of October 24, 1999, if there
was not a valid NFA letter on the Property. (R 1545).

The Pauluccis set the hearing on their Mtion to Enforce
Settlenment Agreenent for February 9, 2000. The Paul ucci s’
counsel properly coordinated the time of such hearing wth
Def endants’ counsel’s office.

8 (Supp. R 57). Defendants’ counsel did not attend the
February 9, 2000, hearing, apparently because Defendants had
no valid defense to the paynent of rent.

At the February 9, 2000, hearing, the Pauluccis presented

uncontroverted evi dence that Defendants were in violation of

3 Counsel for Defendants have apologized to the Court for not
attending the hearing before the trial court. At Oral Argunent
before the 5'" DCA, Defendants abandoned any claim that relates
to scheduling of the hearing.

11
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t he Amended Settl enment Agreenent. Larry Nelson, a
representative of the Pauluccis, who participated in the
negoti ati ons regardi ng the Anended Settl enent Agreenent,

testified regardi ng Defendants’ |ack of conpliance with such
agr eenent .
M. Nelson first testified about Defendants’ obligations to
clean up the Property. Specifically, M. Nelson testified
t hat under Paragraph 5 of the Amended Settl enent Agreenent
Def endants were obligated to clean up the Property by Cctober
24, 1999. (Supp. R 60-61). M. Nelson specifically
testified that it was his understanding that there was no
valid NFA letter on the Property as of Cctober 24, 1999,
because the Property had yet to be cleaned up. (Supp. R 62).
M. Nelson also testified that he understood there to remain
exceedances of the Maxi num Contam nation Levels (“MCL’s”) on
the Property. (Supp. R 62). He additionally testified that,
as a representative of the Pauluccis, he considered Defendants
to be in default under the Anended Settl enent Agreenent.
(Supp. R 62). Finally, M. Nelson testified that, given the
facts that the Property had not been cl eaned up and that no
valid NFA letter existed on the Property, Paragraph 5 of the
Amended Settl enment Agreenent dictated that Defendants owed the
Paul ucci s $96, 731.96, in past due rent through February 2000.

(Supp. R 62-63).

12
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M. Nelson further testified as to the Pauluccis’ entitlenent
to attorneys’ fees arising out of Defendants’ default. M.
Nel son testified that the Pauluccis had incurred attorneys’

fees in enforcing the Anended Settl enment Agreenent. (Supp. R

64). He also testified that Paragraph 10 of the Anmended
Settlement Agreenent permts the Paul uccis to recover
attorneys’ fees in the event of Defendants’ failure to conply
with the agreenent. (Supp. R 64). Paragraph 10 of the

Amended Settl enment Agreenent states in pertinent part that:

.in any action for breach of this Settlenment Agreenent,
the breachlng party shall be liable for all damages, costs,
and expenses as may be incurred, taxable or otherw se,

i ncluding court costs and attorneys’ fees (at trial and
appeal) and the Court shall retain jurisdiction for the
purpose of enforcing this Settlenment Agreenent. (R 1546).
At the February 9, 2000, hearing, Janes ol den, a
hydr ogeol ogi st and professional geol ogist, also testified as
an expert witness regarding there being no valid NFA letter on
the Property. M. CGolden testified that he has nonitored the
clean up of the Property. (Supp. R 66). He testified that
after the Anmended Settl enment Agreenent was entered on July 24,
1998, there were exceedances of the MCL's over what is
permtted under Florida law. (Supp. R 67). M. ol den
further testified that, to his know edge, there was not a

valid NFA letter on the Property. (Supp. R 67.)

Def endants, as stated, failed to appear at the February 9,

13
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2000, hearing. As such, they wholly failed to rebut any of
the evidence offered by the Paul uccis or preserve any
objections to that testinony.

After the February 9 hearing, Senior Judge Hall ruled that
Def endants were in “material default” under the Anended
Settlenment Agreenent. (R 1512). Senior Judge Hall also
awar ded the Paul uccis the sum of $96, 731. 96, plus prejudgnment
interest. (R 1512). He further ordered Defendants to pay
the nmonthly sum of $21,371.34 (to be adjusted with the
Consuner Price Index) until a valid NFA |letter is obtained.
Finally, Senior Judge Hall found that, due to Defendants’
material breach and default, the Pauluccis were entitled, in
accordance with Paragraph 10 of the Anended Settl enment
Agreenent, to attorneys’ fees and costs. (R 1512).

On April 7, 2000, the trial court conducted a hearing on the
Paul uccis’ Mdtion to Tax Attorneys’ Fees and Costs, relating
to the fees awardabl e arising out of the Decenber 15, 1998,
January 11, 1999, and February 9, 2000, Orders. (Supp. R
201). At the April 7 hearing, WIIliam Gsborne testified as an
expert on the anmount of fees that the Paul uccis expended in
order to conpel Defendants to conply with the Anended
Settlenment Agreenment. (Supp. R 212). M. Gsbhorne
specifically testified as to the attorneys’ fees incurred by

the Pauluccis relating to Defendants’ defaults under the
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Decenber 15, 1998, January 11, 1999, and February 9, 2000,
orders. M. Gsborne is Board Certified by the Florida Bar in
civil trial litigation and business litigation. (Supp. R
212-13).

M. Gsborne testified about Defendants’ violations of the
Amended Settl enment Agreenent. He testified that Defendants
had violated the agreenent in the follow ng three respects:
(1) Defendants failed to pronptly contact the FDEP (Supp. R
218); (2) Defendants inproperly contacted the FDEP w t hout the
know edge of or input fromthe Pauluccis (Supp. R 218); and
(3) Defendants failed to pay rent when no valid NFA letter

exi sted on the Property (Supp. R 220).
Wth respect to the first area of breach, M. Gsborne
testified as follows:
1) Def endants’ first duty was to pronptly contact the FDEP to
begin the clean up process because the Anended Settl enment
Agreenent required that the Property be cleaned up within

fifteen (15) nonths (Supp. R 218);

2) Def endants did not pronptly contact the FDEP (Supp. R 218);
and

3) The Paul uccis were conpelled to nove for a default of
Def endants’ obligations under the agreement because of the
Def endants’ failure to pronptly contact the FDEP (Supp. R

218).
Wth respect to the second area of violation of the Anended
Settlenment Agreenent, M. Osborne testified as to the

follow ng facts:
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1) Def endants vi ol ated the Anended Settl enment Agreenent by
secretly communicating with the FDEP w t hout the know edge of
t he Paul uccis (Supp. R 218);

2) The Defendants secretly comruni cated with the FDEP by
sending letters to the FDEP w thout sending copies to the
Paul uccis (Supp. R 218-19); and

3)Defendants’ letters were attenpts to influence the FDEP to
rule that the Property was a candi date for natural
attenuation, so that Defendants would basically do nothing
nore to clean up the Property (Supp. R 219);

M. Osborne testified regarding the extensive efforts exerted
by the Pauluccis’ attorneys to try to renedy those first two
areas of violation by Defendants. |In particular, he testified
as to the follow ng facts:

1) The Paul uccis had to engage in exhaustive neasures to
monitor the clean up of the Property due to Defendants’
obstructive behavior (Supp. R 219);

2) Def endant s’ obstructive behavior is evidenced by the fact
Plaintiffs were obligated to go through the exercise of
bringi ng the Defendants’ actions before the | ower court so as
to conpel Defendants’ cooperation under the Amended Settl enent
Agreenent (Supp. R 219);
3)Def endants’ failure to pronptly contact the FDEP and their
engaging in ex parte conmunications with the FDEP conpell ed
the Paul uccis to seek court intervention that would not have
ot herwi se been necessary. (Supp. R 219); and

4)Court intervention was accordingly necessary because of
Def endants’ actions (Supp. R 219).

As such, all of the fees and costs requested by the Paul uccis
were a direct result of Defendants’ breaches of the Amended
Settlement Agreenent (that had been found to exist by the

trial court).
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M. Gsborne also testified about Defendants’ third violation
of the Anmended Settlenent Agreenent. He testified that, since
no valid NFA letter was in place as of QOctober 24, 1999,
Def endants were obligated to pay the Pauluccis the rental
val ue of the Property, which Defendants failed to do. (Supp.
R 220).

M. Gsborne thereafter testified as to the reasonabl eness of
the tine spent and the rates for the Pauluccis’ attorneys for
their efforts in attenpting to bring Defendants in conpliance
with the Arended Settl enment Agreenent. M. Gsborne testified
as foll ows:

1) The hours expended by David Simons, given his |egal
experience, at $295 per hour were reasonable. (Supp. R 221).
2) The hours expended by Dal e Gobel, given his experience, at
$200 per hour, were reasonable. (Supp. R 221).

3) The hours expended Daniel O Malley, given his |egal
experience, at $175 per hour were reasonable. (Supp. R 221-
22).

M. Osborne detailed the factors that he considered in
determ ni ng the reasonabl eness of attorneys’ fees.
Specifically, he testified as foll ows:

1) The Paul uccis’ attorneys mtigated their risk of nonpaynent
inthis matter, by agreeing to a guaranteed fee (Supp. R

274) ;

2) The present action has been attorney and expert time-
i ntensive (Supp. R 275);

3) This action has involved “nmassive anounts of tinme” to dea
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with conpl ex issues (Supp. R 275);

4) The anmount of tinme spent by the Pauluccis’ attorneys (Supp.
R 275);

5) The amount of time that this action took the Paul uccis’
attorneys away fromother matters (Supp. R 275);

6) The results obtained (Supp. R 275);

7) The reasonabl e hourly rate for the Paul uccis’ attorneys
(Supp. R 275); and

8) The type of fee arrangenent (R 275).
M. Osborne testified regarding the total anount of attorneys’
fees that were due to the Pauluccis’ attorneys. He stated as
fol |l ows:

1) Using normal hourly rates, the Pauluccis’ attorneys would be
due $123,630.50 (Supp. R 225);

2)Applying the multiplier, given its reduction for the
nodi fi ed contingency agreenment, $192,456.16 would be a
reasonabl e attorneys’ fee in this matter (Supp. R 225).
4
M. Osborne additionally testified about the reasonabl eness of
t he Paul ucci s’ enpl oynent of experts to nonitor the clean up
process. Specifically, he testified as foll ows:
1)It was necessary for the Pauluccis to hire Janmes Gol den and
his firm Hartman and Associates in response to Defendants’
actions (Supp. R 226); and
2) The Pauluccis’ need to hire the experts to nonitor the

clean-up of the Property was directly related to Defendants’
vari ous defaults under the Anended Settl ement Agreenent (Supp.

4 The Pauluccis do not, by this appeal, seek a reversal of the
Fifth DCA's ruling regarding the Pauluccis’ entitlenent to a
contingency nultiplier.
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R 226).

At the April 7, 2000, hearing on the Pauluccis’ Mtion to Tax
Attorneys’ Fees and Costs, Bruce LaFrenz, a senior geol ogi st
for Environnental Sciences and Technol ogies, and a
pr of essi onal geol ogist, testified that all of the fees
incurred by Hartman and Associates in connection with the
clean up of the Property were reasonable. Defendants failed
to present any w tnesses or other evidence, whatsoever, to
rebut the testinmony of M. LaFrenz or M. Gsborne.

After the April 7, 2000, hearing, the trial court issued its
Order on Plaintiffs’ Mdtion to Tax Attorneys’ Fees and Costs.
The trial court ruled in pertinent part as follows:

(1) The 599.5 hours of tinme expended by the Paul uccis’
attorneys was reasonable (R 1620);

(2)%$ 295 per hour was reasonable for David Simons, $ 200 per
hour was reasonable for Dale Gobel, and $ 175 per hour was
reasonable for Daniel O Malley (R 1620-21);

(3) The reasonabl e amount of attorneys fees, based upon the
hours expended, i.e., the “lodestar” figure, equals $
123,630.50 (R 1621);

On May 31, 2000, the trial court heard Defendants’ Anended
Motion for Protective Order and Costs, Anended Mdtion to
Strike, and for Relief fromOder. Defendants, by that
nmotion, basically asked the trial court to overturn the

February 9, 2000, Order. During the May 31, 2000, hearing,

the trial court engaged in the foll ow ng exchange with
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Def endant s’ counsel

THE COURT: Well, it seens to ne |ike since |I’ve been assigned
to this case | made a determ nation that the situation on that
property was —it was still polluted, right? It still is
t oday.

MR. BECKHAM There is still action being—+enedial action being
t aken.

THE COURT: How do you get by hiding behind an NFA letter?
Everybody in this roomknows the property is polluted.

THE COURT: How can you claimthat this is a valid no further
action letter when everybody here knows that this property is
pol luted? How can it be valid?

MR, BECKHAM If it is a matter of stated record and has not
been invalidated, Your Honor, it’s our contention that it’s

val i d.
(Supp. R 400-401).

The trial court then denied Defendants’ Mtion. (Supp. R 401).

Def endant s appeal ed both the trial court’s February 9, 2000,
Order and its April 24, 2000, Order, to the Fifth District Court
of Appeal (“Fifth DCA’). On August 10, 2001, after briefing and
oral argunent, the Fifth DCA entered its Opinion in this matter.

In the Fifth DCA's Opinion, the Court ruled that the tria
court did not have jurisdiction to enforce the Anended
Settlenment Agreenent (and order Defendants to nmake rental
paynments) because the parties had not requested such relief in

their pleadings. (S.CG. R 60-68)
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5. The Fifth DCA, in spite of having so ruled, certified the
foll owi ng question (based on both direct conflict and great
public inportance) to this Court:

DOES A COURT WH CH APPROVES A SETTLEMENT AGREEMENT RETAI N
JURI SDI CTI ON TO ENFORCE THE TERMS THEREOF EVEN | F THE REMEDY
SOUGHT IS QUTSI DE THE SCOPE OF THE ORI G NAL PLEADI NGS?
(S.Ct. R 60-68).

Al though it ruled that the trial court had no jurisdiction to
enter its Orders, the Fifth DCA went on to nmake two additi onal
rulings. First, the Fifth DCA found that the Pauluccis did
not present sufficient evidence that a valid NFA letter did
not exist. The Court stated that only the FDEP s opi ni on
regardi ng whether a valid NFA letter existed on the Property
was perm ssible evidence. (S.Ct. R 60-68) Second, the Fifth
DCA ruled that the trial court’s award of attorneys’ fees and
costs was not reasonable and that the Paul uccis were not
entitled to a nultiplier. Wth respect to the attorneys’
fees, the Fifth DCA stated that the awarded fees were
unr easonabl e because “. . .(many of the hours considered and
all of the costs involved related to the Pauluccis’ nonitoring
of GDC s clean up efforts.” (S.Ct. R 60-68).

On August 27, 2001, the Pauluccis filed their Mtion for

5> According to the Record on Appeal in this matter, the Fifth
DCA s Opi nion goes frompgs. 60-68, a range of nine pages.

The Opi nion, however, is only eight pages. The Pauluccis wll
accordingly cite toit as “S.Ct. R 60-68."
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Rehearing and Rehearing En Banc of the Fifth DCA" s Opinion.
On Septenber 28, 2001, the Fifth DCA entered an Order denying
t hat Mbti on.

Petitioners have now obtained the FDEP file and the sworn
testinmony of the FDEP that no valid NFA letter exists on the
Property.
® The FDEP, throughitsCentral FloridaDistrict Director, Vivian Garfein, specifically explained an October
9, 2001, explanatory Interoffice M emorandum from John White, the Environmental Specidistat FDEP,
describingtheJune3, 1997, NFA |etter. She, onbehalf of theFDEP, testified that the June 3, 1997, NFA
letter applied only to two specific monitoring wells on the site, and that upon discovery of further

contamination on the property, no valid “No Further Action” letter existed on the entire property. In

particular, Ms. Garfein testified as follows:

Q So did the June 13 (sic), 1997 letter only apply
to the area of the property inpacted by the spray
pai nt booth vents?

A According to John’s letter - - | believe that’s
what he 1is saying the nenorandum of explanation,
Exhi bit 2.

Q . . So Ms. @Garfein, what specifically did the

Junellé (sic), 1997 letter apply to, with respect to
what area of the property?

¢ Plaintiffs are separately filing a Mtion to Relinquish
Jurisdiction to the Trial Court, Mtion for Leave to Suppl enent
the Appellate Record, and/or Request for Judicial Notice. In
that Mtion, Plaintiffs request, anong other things, that this
Court take judicial notice of the deposition transcript and
testinony of Ms. Garfein and the Cctober 9, 2001, Interoffice
Menorandum from John \Wite, the FDEP enployee who has
adm nistered this matter.
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A In nmy discussions with John Wiite [a DEP enpl oyee
who was directly involved in the ongoing cleanup of
the property], he explained to ne that this letter
referred only to those wells in that area as he has
expl ained themin Exhibit 2.

Q Ckay. So then if there was additiona
contam nation that was found on the property at 2380
West 25! Street in Sanford, Florida, that would have
to be addressed separately?

A:  That’'s ny understandi ng, yes.

Q If there was additional contam nation that was
found on the property at 2380 Wst 25" Street in
Sanford, Florida, after June 13(sic), 1997, would the
June 13(sic), 1997 letter apply to that contam nation?

A No.

Q So would there be a valid no further action in
place with regard to the entirety of the property in
gquestion?

A Again, not according to Exhibits 1 and 2. They
are limted to a certain area of the property.

Q Is it the Departnent of Environnental Protection’s
policy to issue a no further action letter when there
are known exceedences of the nmaximum contam nation
| evel s found on the property?

A: No. The Departnent would not and should not issue
a no further action letter if there are exceedences on

a — on a property. If | can elaborate, you may not
like this but this initial letter should have been
nore specific. It should have been specific as to the
wells for which it was being witten. And we’' Il be

nmore careful about that in the future.

Q So it [the June 3, 1997, NFA letter] didn't apply
to any other further contam nation that was found on
t he property?
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A Correct.

Q Wth respect to the additional contam nation that

was found on the property, it wuld sinply be

incorrect to state that the June 3, 1997 letter from

John Wite that’'s been nmarked as Plaintiffs’ Exhibit

1 would apply to that additional contam nation?

A That’'s correct.

Ms. CGarfein explained that, based upon FDEP records, even
as of October 10, 2001, there was still not a valid no further
action letter in place with respect to the entire property:

Q So with respect to the itens that are detailed in

the . . . Cctober 10, 2001 nenorandum . . . was there

a valid no further action letter in place wth regard

to those wells?

A No, there was not.

This testinmony confirnms the wuncontradicted evidence that was
presented to the trial court that there was no valid NFA letter on
the entire property as of Cctober 24, 1999. Further, Ms. Garfein has
confirmed that even as of Novenber 21, 2001, there is no valid NFA
letter on the property. As such, after all of the Pauluccis’
extraordinary efforts and expenses incurred to ensure that

Def endant s’ conplied wth the Anmended Settlenent Agr eenent ,

Def endants still have not conplied with the Agreenent.

SUMVARY OF ARGUNVENT

The Fifth District Court of Appeal’s (“Fifth DCA”) Opinion
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dated August 10, 2001, is entirely in error. First, the
certified question should be answered in the positive because a
trial court inherently retains jurisdiction to enforce any
settlenment agreenments that it approves. The authority relied
upon by the Fifth DCA in ruling that the trial court was w thout
jurisdiction should be rejected as inimcal to both judicial
efficiency and good judicial sense; i.e., the Fifth DCA s
approach requires the filing of a brand new |lawsuit sinply to
enforce a settlenent agreenent.

The Fifth DCA, w thout authority, made additional rulings.
Those rulings are nerely dicta, without force and effect.

Even if the Fifth DCA had authority to nmake additional
rulings, this Court may address and reverse those rulings. The
Paul uccis respectfully submt that this Court should do so.

First, the Fifth DCA erred by finding that the Pauluccis did
not present sufficient evidence to the trial court to support
the ruling that the NFA letter was invalid. The Court ruled
that only the FDEP could determine the validity of the NFA
letter.

The Paul ucci s presented uncontroverted evidence to the trial
court from their representative and their expert wtness that
the NFA letter was invalid as to the subject contam nation on
the Property. Defendants failed to appear at the hearing on the

validity of the NFA |letter and accordingly presented no contrary
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evi dence. The FDEP has plainly confirnmed the sufficiency and
accuracy of the Pauluccis’ evidence by declaring the invalidity
of the NFA letter as to the subject contam nation.

Florida law specifically required the Fifth DCA to accept
the uncontroverted evidence regarding the validity of the NFA
letter. The Fifth DCA's failure to do so and its re-wei ghing of
t he evidence were contrary to the | aw of Florida.

The Anended Settlenent Agreenent does not delegate the
responsibility for determning the validity of the NFA letter to
the FDEP. By incorrectly interpreting the agreenent in that way
and ruling that only the FDEP could determne the validity of
the NFA letter, the Fifth DCA incorrectly delegated its judicial
power to rule on the validity of the letter.

The Fifth DCA additionally erred by ruling that the
attorneys’ fees and costs awarded by the trial court were
unr easonabl e. Al'l of the fees and costs were awardable under
the Anmended Settlenent Agreenent because they were related to
the Pauluccis’ efforts to continually deal wth Defendants’
violations of the Anmended Settlenent Agreenent that were
specifically found by the trial court in orders dated Decenber
15, 1998, January 11, 1999, and February 9, 2000.

ARGUMENT
THE TRIAL COURT HAD JURI SDI CTION TO ENTER I TS FEBRUARY

9, 2000, ORDER AND ITS APRIL 24, 2000, ORDER, BECAUSE
JURI SDI CTI ON | NHERENTLY REMAINS IN A TRIAL COURT TO
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ENTER ORDERS TO ENFORCE | TS JUDGVENTS. THE FIFTH
DCA'S OPINION SHOULD BE REVERSED, AND THE CERTIFIED
QUESTI ON SHOULD BE ANSWERED | N THE POSI TI VE.

In reversing the trial court, the Fifth DCA certified the
foll ow ng question to this Court:
DCES A COURT VWH CH APPROVES A SETTLEMENT AGREEMENT RETAI N
JURISDICTION TO ENFORCE THE TERMS THEREOF EVEN I|F THE
REMEDY SOUGHT IS OQUTSIDE THE SCOPE OF THE ORI G NAL
PLEADI NGS?
(S.C&. R 60-68).
As stated, the Fifth DCA certified the question based both upon
great public inportance and direct conflict.
Wth respect to the direct conflict, the Fifth DCA stated

that there was a conflict on the certified issue between the

case of Wallace v. Townsell, 471 So.2d 662 (Fla. 5'" DCA 1985),

and Buckley Towers Condom nium v. Buchwald, 321 So.2d 628 (Fl a.

3d DCA 1975). The Fifth DCA, apparently believing Wallace is in

error
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7, still felt conpelled to follow WAl | ace.

The Wallace case was wongly decided, is contrary to sound
judicial sense, and is inimcal to judicial efficiency. Thi s
Petition requests that this Court enter an Oder that both
rejects the reasoning and holding of Willace and provides a
uniform law regarding the jurisdiction of trial courts to
enforce settlenent agreenents reached in litigation.

In Wal | ace, a grantor filed an action to cancel a deed. The
grantee in Wallace clained that she had nade inprovenents to the
subj ect | and. The trial court then cancelled the subject deed
and ruled that the grantee was entitled to the value of her
i nprovenents, while deferring the determ nation of that value
Id., at 663.

The parties in Willace subsequently entered a settlenent
agreenent regarding the remaining issues in the mtter. The

trial court then entered judgnent “in accordance wth the

" The Fifth DCA apparently realized that Wallace is an incorrect
statenent of the |aw In particular, in reversing the tria

court, the Fifth DCA initially questioned whether the trial

court did indeed have jurisdiction by asking the followng
guestion: “Can it not be said that the settlenent agreenent
approved by the court and adopted as part of the final judgnent
together with the agreenent of the parties that the court can
enforce the agreenent, in effect, “amended” the initial

pl eadi ngs and wai ved any claimfor a jury trial?" The Fifth DCA
then specifically stated that it was reversing the trial court
“(b)ecause we feel bound by Wllace.” It then certified the
subject question to this Court, giving this Court the
opportunity to overrule Willace in favor of Buckley Towers
Condom niumv. Buchwald, 321 So.2d 628 (Fla. 3d DCA 1975).
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settlement agreenent and ordered the parties to abide by its
terms and conditions.” Id., at 664. The trial court
subsequently entered orders that ordered conpliance with the
settl ement agreenent and ordered the grantee to show cause as to
why she should not be held in contenpt for failure to conply
with the settlenent agreenent. 1d., at 664.

Based wupon the novel notion that a ~circuit court’s
jurisdiction is sonehow perpetually in a case defined by the
pl eadings, the Fifth DCA ruled that a trial court has no
jurisdiction to order parties to conply with their settlenent
agreenent unless the settlenent agreenent falls within the anbit
of the Plaintiff’s conplaint. Id., at 665. The Court stated
t hat :

(while the circuit court also has subject mat t er

jurisdiction to adjudi cated danages for breach of contract,

such subject matter jurisdiction to enforce the settlenent
agreenent was not properly invoked in the pleadings in this
case . . . 1d., at 665 (enphasis added).
Sinply stated, the Fifth DCA has ruled that, unless the parties
to an action specifically request specific performance of their

settlenment agreenent in their pleadings, the trial court cannot

enforce their settlenment agreenent.

Buckl ey Towers stands in stark contrast to Wall ace. I n

Buckl ey Towers, unit owners of Buckley Towers Condomnm ni um becane

dissatisfied with the nanagenent contract within the declaration

of condom nium and sued the condom nium s devel oper to cancel
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the contract. Id., at 628. The parties thereafter entered a
settlement agreenent regarding that claimand had it approved by
the trial court. |1d., at 628.

The devel oper subsequently filed a notion to conpel
enforcenment of the settlement agreenment. The court then entered
an order requiring the parties to conply with the settlenent
agreenent . Id., at 629. In rendering its opinion, the Third
DCA stated that even when there is no express reservation of
power to enforce, jurisdiction inherently remains in a trial
court to enforce its own judgnents. 1d., at 629.

The analysis in Buckley Towers is emnently reasonable and

has been foll owed by other courts in Florida.
8 Wallace, however, isinimical tothebroadjurisdiction held by circuit courtsand equally inimical tojudicial
efficiency.

Firgt, according tothe Supreme Court of Florida, Floridacircuit courtshavebroadjurisdictionand

8 Nunerous other Florida cases have also specifically permtted
trial courts to enforce settlenent agreenents w thout reference
to the pleadings. See, State Dept. of Health and Rehabilitative
Services v. Schreiber, 561 So.2d 1236 (Fla. 4'M DCA 1990)(courts
have jurisdiction to enforce court-approved settlenents of
litigation); Sun M crosystens of California, Inc. v. Engineering
and Mg. Systenms, C A, 682 So.2d 219 (Fla. 3d DCA 1996)(tri al
court has inherent authority and jurisdiction to enforce court-
approved settlenment agreenents); Treasure Coast, Inc. v. Ludlum
Const. Co., lInc., 760 So.2d 232 (Fla. 4th DCA 2000)(settlenents
are highly favored and wll be enforced when possible); MR
Funding v. CM5 Funding Corp., 771 So.2d 32 (Fla. 4'" DCA 2000)(if
l[itigants present settl enment to a judge, who in then
incorporates it or relies on the agreenent, the litigants may
subsequently file a notion seeking enforcenent of t he
agreenent).
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powers. Specificaly, Florida courts:

...aresuperior courts of general jurisdiction, subject to the appellate and supervisory powers
vested inthe Supreme Court by the Congtitution, and asagenerd ruleit might besaid that nothing
isoutsidethejurisdiction of asuperior court of general jurisdiction except that whichisclearly
vestedinother courtsor tribunals, or isclearly outsideof and beyondthejurisdictionvestedinsuch
circuit courts by the Constitution and the statutes enacted pursuant thereto. . .

State ex rel. B.F. Goodrich Co. v. Trammell, 192 So. 175 (Fla. 1939).

Assuch, according to thisCourt, nothing rel ating to the present casewas outs de of thejurisdiction of the
circuit court. Thiscertainly includesenforcement of the Amended Settlement Agreement that thetrial court
had already specifically retained jurisdiction to enforce.

In Wallace (and in the present case), the Fifth DCA states that atrial court’s subject matter
jurisdictionto enforceasettlement agreementislimitedtowhat isallegedinthepleadingsof thecase. 1d.,
at 665. That positionissmply animpermissi bleattempt to carve out an exceptiontothebroadjurisdiction
of the trial court. Such position has been expressly regjected by this Court in Trammell,

Second, public policy andjudicid efficiency dictatethat thisCourt should followBuckley Towers.

Following thereasoning of Wallace, the Fifth DCA’ sOpinioninthismatter requiresthat the Pauluccisbring
anew claim in acompletely separate lawsuit (but in the same court) to enforce their rights under the
Amended Settlement Agreement. The Paulucciswould accordingly berequiredto bring suchanew claim,
likely before a different judge, in the very same circuit court that already has this matter before it.
Florida law <clearly holds that where a court has
jurisdiction over a matter, it is the court, and not the

particular judges of that court, that has jurisdiction over a

particul ar case. Kruckenberg v. Powell, 422 So.2d 994 (Fla. 5"

DCA 1982). In the present case, because the circuit court
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already has general jurisdiction over this nmatter, it is
unnecessary and a waste of judicial time and labor to require
that the Pauluccis bring a wholly separate claim and switch to
another judge in a «court that already has jurisdiction
Foll owi ng VWl | ace requires such a waste; follow ng Buckley would
not. The certified question should be answered in the positive.
1. THE FI FTH DI STRI CT COURT OF  APPEAL’ S RULI NGS
REGARDING THE VALIDITY OF THE NFA LETTER AND THE

ATTORNEYS FEES AWARD ARE MERELY DI CTA, W THOUT FORCE
AND EFFECT.

Once the Fifth DCA ruled that the trial court had no
jurisdiction, that Court should not have gone further to issue
an opinion on the underlying nerits. In fact, any statenents by
a court after jurisdiction is found to be lacking are sinply
dicta, without force or effect, and do not constitute the |aw of

t he case. Continental Assurance Co. v. Carroll, 485 So.2d 406

(Fla. 1986) (any statenents in an appellate decision beyond the
sinple finding of no jurisdiction were obiter dicta); Mnn v.

Merrill Lynch, Pierce, Fenner, and Smith, Inc., 488 F.2d 75 (5!

Cr. 1973) (lack of jurisdiction renders a court powerless to
make a decision on the nerits).

The Fifth DCA neverthel ess nade additional rulings. After
finding that there was no jurisdiction, the Court, in reversing
the trial court, incorrectly discounted the finding of the trial

court that was based upon the uncontroverted evi dence (testinony
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of Janmes Colden and Larry Nelson) submtted to the trial court.
The Fifth DCA additionally ruled that the attorneys’ fees award
was unreasonabl e.

As will be explained below, those findings are clearly in
error. Since the findings have no effect under Florida |aw,
however, the Pauluccis respectfully request that this Court
reverse those findings, declaring themnull and void.

[T, EVEN IF THE FIFTH DCA HAD THE AUTHORITY TO MAKE

THE ADDI TIONAL RULINGS (AND IT DD NOT), TH'S COURT

MAY NEVERTHELESS ADDRESS AND REVERSE THOSE RULI NGS AND
ANY OTHER ERRORS IN THE COURT' S OPI NI ON

Florida |aw holds that once this Court accepts jurisdiction
over an action, it nmay dispose of all questions involved in the

matter appeal ed. Lawence v. Florida East Coast Railway Co.,

346 So.2d 1012 (Fla. 1977); Leisure Resorts, Inc. v. Frank J.

Rooney, Inc., 654 So.2d 911 (Fla. 1995); Ocean Trail Unit Owners

Assocciation, Inc. v. Mad, 650 So.2d 4 (Fla. 1995); Wiand v.

State, 732 So.2d 1044 (Fla. 1999). As such, if this Court
accepts jurisdiction, it nmay address all issues raised in the
appeal to the Fifth DCA, and may certainly correct the rulings
by the Fifth DCA regarding the NFA letter and the attorneys’
fees (both of which rulings will be denonstrated, infra, to be
clearly in error), as well as the jurisdictional issue (which
will also be denonstrated, infra, to be clearly in error).

V. THE FIFTH DCA | NCORRECTLY FOUND THAT PETITIONERS DI D
NOT PRESENT SUFFI Cl ENT EVI DENCE TO SUPPORT THE TRI AL
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COURT’ S RULING THAT THE NFA LETTER WAS I NVALID AND, AS
SUCH, THE FIFTH DCA'S OPI Nl ON SHOULD BE REVERSED

A THE PRIOR NFA LETTER IS I NVALI D ACCORDI NG TO THE
UNCONTROVERTED EVI DENCE PRESENTED TO THE TRI AL
COURT AND ACCORDI NG TO THE FDEP

By Order of February 9, 2000, the trial court properly found
that the Defendants were in material default under both the
terms of the Amended Settl|lenment Agreenent and the terns of the
Fi nal Judgnent i ncorporating that Agr eenment because the
Def endants had failed to obtain a valid NFA letter on the
subj ect Property. (R 1511-1512). A review of the pertinent
terms of the Anended Settlenent Agreenent and of the uncontested
evi dence presented at the February 9 hearing nmake this clear.

The terns of the Amended Settl enent Agreement show that the
June 3, 1997, NFA letter did not apply to the contam nation that
was di scovered under the warehouse on the Property in My of
1998. First, the Anmended Settlenent Agreenent provides under
Par agraph 5 that:

Defendants shall at Defendants’ sole cost and expense

pronmptly initiate contact with the DEP concerning the

Environnental Condition of the property to maintain the NFA

[(No Further Action Letter)] or to obtain reissuance of the

NFA, and if required by the DEP for such purposes, wll

investigate and inplenent clean up, renediation, and

monitoring activities. |If after 15 nonths from the date of
this Settlenent Agreenent, there is no valid No Further

Action (NFA) letter in place with regard to the property in

questi on, then Plaintiffs shall be entitled to and

Defendants shall pay to Plaintiffs, nonthly paynents (paid

on the first of each nonth) equal to the difference between

the fair market value of the |ease rate of the property and
any current nonthly rental for each nonth followng the 15
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month period until a valid NFA letter is issued. The
parties recognize that the current space and termrented is
$4.50 per square foot, and the value nmay be increased or
decreased in accordance with the CPI for simlar rental
facilities.

(R 1545) (enphasi s added).
As such, Paragraph 5 obligated Defendants to initiate contact
with the FDEP regarding the “Environnental Condition” on the
Property and to ensure that a valid NFA letter be in place with
respect to such “Environmental Condition.”
Addi tionally, Par agr aph 6 specifically defi nes
“Environnental Condition.” It states:
For purposes of this Settlenent Agreenent, the term
“Environnental Condition” shall nmean any environnental
pollution or contam nation described in the Hartman
Associates, Inc., reports of Novenber 1992, Decenber 1995,
and May/June  of 1998, any additional i hvestigati ons
conduct ed by Def endant s and/ or request ed by any

governnmental agencies on the property up to the obtaining
of the NFA letter. (enphasis added.)(R 1545).

The “Environnmental Condition” of the Property per Paragraph 6
plainly included the contam nation found under the warehouse
that was detailed in the My/June 1998 report of Hartman
Associ ates, Inc. As such, the “Environnental Condition” covered
much nore than the NFA letter of June 3, 1997, which applied
only to two wells on the Property.

Under Paragraphs 5 and 6 of the Anended Settlenent
Agreenent, Defendants were obligated to pronptly contact the

FDEP to ensure that the “Environnental Condition” on all of the
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Property was cleaned up. As will be denonstrated, there has
never been a valid NFA letter on the entire Property for the
war ehouse cont am nati on.

On June 3, 1997, the FDEP issued an NFA letter on a snmall
portion of the Property; i.e., only on tw wells on the
Property. After the issuance of that letter, however ,
significant additional contam nation was discovered under the
war ehouse on the Property in May 1998. (R 1475). Based upon
this new information, the FDEP required the inplenentation of an
extensive plan of nonitoring and renmedi ation that continues even
at present.

Despite the extensive clean-up plan, a valid NFA letter

still does not exist on the Property. | ndeed, the Pauluccis

presented anple and wuncontroverted record testinony that no
valid NFA letter existed on the Property.

First, James Golden, a Hydrogeologist and Professional
CGeol ogist, who testified on behalf of the Pauluccis at the
February 9, 2000, hearing on their Mtion to Enforce Settl enent
Agreenment, specifically testified that no valid NFA letter
exists. (Supp. R 67). M. CGolden further testified that after
the Amended Settlenent Agreenent was entered on July 24, 1998
there were exceedances of the MCL’s over what is permtted under
Florida | aw. (Supp. R 67). Defendants failed to present any

evidence to contradict this testinony.
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Second, the Paul uccis’ representative, Larry Nel son,
testified that the Property remained polluted and that a valid
NFA letter did not exist on the Property. (Supp. R 62). Once
again, Defendants failed to contradict this testinony.

The FDEP has specifically confirmed that there has never
been a valid NFA letter on the “Environnental Condition” of the
contam nati on under the warehouse, show ng that the testinony of
M. Golden and M. Nelson was entirely correct (and sufficient).
As stated, since the Fifth DCA rendered its Opinion, the
Paul ucci s have taken the deposition of Ms. Vivian Garfein, the
District Drector of the Central District of the FDEP. The
Paul uccis took M. Garfein s deposition in a conpanion case
(case nunber 00-CA-149-15W in the GCircuit Court of the
Ei ghteenth Judicial Grcuit, in and for Semnole County,
Fl ori da. The conpanion case involves, anong other things,
Def endants’ breach of the Amended Settlenent Agreenent based
upon the trial court’s ruling that damages for other breaches
had to be brought in a separate action.

Ms. Garfein, specifically referring to an explanatory
menmor andum from John Wiite regarding the June 1997 NFA letter,
testified that the June 1997 NFA letter applied to one specific
area of the Property and not to the entirety of the Property.
In particular, Ms. Garfein testified as foll ows:

Q So did the June 13 (sic), 1997 letter only apply
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to the area of the property inpacted by the spray
pai nt booth vents?

A According to John’'s letter - - | believe that’s
what he 1is saying the nenorandum of explanation,
Exhi bit 2.

Q . . . . So Ms. Garfein, what specifically did the
June 13 (sic), 1997 letter apply to, with respect to
what area of the property?

A In nmy discussions with John Wiite [a DEP enpl oyee
who was directly involved in the ongoing cleanup of
the property], he explained to ne that this letter
referred only to those wells in that area as he has
expl ained themin Exhibit 2.

Q Ckay. So then if there was additiona
contam nation that was found on the property at 2380
West 25t Street in Sanford, Florida, that would have
to be addressed separately?

A:  That’'s ny understandi ng, yes.

Q If there was additional contam nation that was
found on the property at 2380 Wst 25" Street in
Sanford, Florida, after June 13(sic), 1997, would the
June 13(sic), 1997 letter apply to that contam nation?

A No.

Q So would there be a valid no further action in
place with regard to the entirety of the property in
gquestion?

A Again, not according to Exhibits 1 and 2. They
are limted to a certain area of the property.

Q Is it the Departnent of Environnental Protection’s
policy to issue a no further action letter when there
are known exceedences of the nmaximum contam nation
| evel s found on the property?

A No. The Departnent would not and should not issue
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a no further action letter if there are exceedences on

a — on a property. If | can elaborate, you may not
like this but this initial letter should have been
nore specific. It should have been specific as to the
wells for which it was being witten. And we’' Il be

nmore careful about that in the future.

Q So it [the June 3, 1997, NFA letter] didn't apply

to any other further contam nation that was found on

t he property?

A Correct.

Q Wth respect to the additional contam nation that

was found on the property, it wuld sinply be

incorrect to state that the June 3, 1997 letter from

John Wite that’'s been marked as Plaintiffs’ Exhibit

1 would apply to that additional contam nation?

A:  That's correct.

Ms. Garfein further testified that even as of Cctober 10,
2001, there was still not a valid NFA letter in place wth
respect to the entire property:

Q So with respect to the itens that are detailed in

the . . . COctober 10, 2001 nenorandum . . . was there

a valid no further action letter in place with regard

to those wells?

A No, there was not.

As such, M. GGrfein's testinony confirnms the testinony
presented to the trial court, i.e., there was not a valid No
Further Action letter on the Property fifteen (15) nonths after
the date of the Anmended Settlenent Agreenent. As such, the

testinmony that the Pauluccis presented to the trial court was

not only sufficient, but wholly correct.
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B. FLORI DA LAW SPECI FI CALLY REQUI RED THE FIFTH DCA
TO ACCEPT AS TRUE AND SUFFI Cl ENT THE PAULUCCI S
EVI DENCE PRESENTED TO THE TRI AL COURT BECAUSE (1)
| T WAS UNCONTROVERTED, AND (2) DEFENDANTS NEVER
OBJECTED TO ITS ADM SSIBILITY AND, AS SUCH, DD
NOT PRESERVE ANY CLAIM THAT THE TESTI MONY WAS
| NCOVPETENT. THE FIFTH DCA'S FAILURE TO DO SO
AND | TS RE-VEI GHI NG OF THE EVI DENCE WERE CONTRARY
TO THE LAW I TS OPINION SHOULD ACCORDI NGLY BE
REVERSED.

Florida |law specifically provides that undisputed evidence
must be accepted as true, and finders of fact are not free to
di sbelieve such evidence and return findings contrary to it.

See, Florida East Coast Railway v. Mchini, 139 So.2d 452 (Fl a.

2d DCA 1962); Roach v. CSX Transportation, Inc., 598 So.2d 246

(Fla. 1st DCA 1992). In the present case, both Larry Nelson, the
Paul uccis’ representative, and Janes Golden, the Pauluccis’
expert hydrogeol ogist, testified that as of the time of the
February 9, 2000, hearing, there was not a valid NFA letter on
the Property (evidence later confirnmed by M. Garfein).
Defendants, who failed to appear at that hearing, presented
absol utely no evidence to the contrary.

Al so, Defendants never objected to the testinony as being
i nadm ssi bl e. As such, any such objection was also waived.

See, Jarksey v. Daniels, 58 So.2d 516 (Fla. 1952); Railway

Express Agency, Inc. v. Fulner, 227 So.2d 870 (Fla. 1969).

Even if the Defendants had offered contrary evidence (which

they did not), the Fifth DCA was not permtted to re-weigh the
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evi dence presented. Specifically, the Supreme Court of Florida
has held that an appellate court may not substitute its judgnent

for that of a trial court by reeval uating evidence. Del gado v.

Strong, 360 So.2d 73 (Fla. 1978), citing Wsterman v. Shell’s

Gty, Inc., 265 So.2d 43 (Fla. 1972).

The Fifth DCA, however, did exactly what this Court has
prohibited it from doing — by ruling that only a determ nation
from the FDEP was sufficient evidence, it re-weighed the
evi dence. As such, the Fifth DCA not only failed to recognize
that the Pauluccis’ wuncontroverted evidence nust be taken as
true; the Court went so far as to actually re-weigh the
evidence. Florida |law prohibits the Fifth DCA' s actions.

C. THE FI FTH DCA | NCORRECTLY RULED THAT THE PARTI ES
AGREED THAT THE FDEP WOULD BE THE SOLE ARBI TER OF
THE VALIDITY OF THE NFA LETTER

The Fifth DCA specifically ruled that, based wupon the
| anguage of the Anended Settlenent Agreenent, only the FDEP
could decide whether the June 3, 1997, NFA letter was invalid.
In particular, the Court stated in pertinent part as foll ows:

.. .We believe that the parties by their agreenent

intended that the DEP would determne the validity of its

NFA letter.

(S.Ct. R 60-68).

That ruling is sinply incorrect for two reasons.

First, the parties did not delegate to the FDEP the

authority to determine the validity of the NFA letter.
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Del egati on “involves the appointnent of another to perform one’s

duties.” JoiN D. CaavaR and JOSEPH M PERILLO, THE LAW ON CONTRACTS,
8§ 254 (1970). Additionally, delegation is defined as “. . .(t)he
transfer of authority by one person to another. . .” BLAK S LAW
DicTioNaRY 426 (6th Ed. 1990). In the present case, there is

sinply no language in the Anended Settlenent Agr eenent
transferring authority to or appointing the FDEP as the entity
responsi ble for determning the validity of the NFA letter.
Second, the Fifth DCA had no authority to delegate the
responsibility to the FDEP to determne the validity of the NFA
letter. It is settled law in Florida that the judicial power of
the circuit and appellate courts are not del egable and cannot be

abdi cated in whole or in part by such courts. In re Alkire's

Estate, 198 So. 475 (Fla. 1940).

The case of Cove Cay Village 1V Condom nium Associ ation,

Inc., 561 So.2d 307 (Fla. 2d DCA 1990), which is consistent with

the ruling of In re Alkire’'s Estate, is particularly gernane to

this case. In Cove Cay Village, the trial court entered a final

judgnent that <created a constructive trust in favor of a
condom ni um association for a piece of property owned by the
devel oper of the condom nium Id., at 307-308. The trial
court, however, delegated the responsibility of determning the
size and legal description of the trust property to a county

zoning division, a non-judicial body. Id., at 308. The Second
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DCA ruled that such delegation was an inperm ssible del egation
of authority to a non-judicial body.

Simlarly, in the present case, the Fifth DCA has rul ed that
only the FDEP can determne the validity of the NFA letter.
Just as in Cove Cay, that is an inpermssible attenpt to
del egate the decision-making authority of the trial court to a
non-j udi ci al body, the FDEP.

The rulings in In re Alkire's Estate, and Cove Cay are

| ogi cal . This is because it is not clear how it would be
determ ned as to what evidence from the FDEP would be the final
word on the validity of the NFA letter. In other words, it is
unclear as to which enpl oyee(s) at the FDEP would be the one(s)
nost capable of testifying as to the validity. That is why,

consistent with In re Alkire’'s Estate, and Cove Cay, the trial

court is permtted to weigh the testinony of the FDEP as one
possible witness in a whole range of possible w tnesses that can
testify about the validity of the NFA letter. Two of those
possi ble witnesses, M. Nelson and M. Golden plainly testified
that the NFA letter was invalid. I ndeed, the FDEP has since
confirmed, through the testinony of Ms. Vivian Garfein, that M.
Nel son and M. Golden were wholly correct and that such evidence
was entirely sufficient. The trial court, as was its function,
properly weighed this testinony and ruled that the NFA letter

was i nvali d.
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V. ALL FEESAND COSTSAWARDEDBY THETRIAL COURTWERERELATEDTO
THEPAULUCCIS ATTEMPTSTOENFORCETHESETTLEMENT AGREEMENT
AND THE DEFENDANTS BREACHES OF THAT AGREEMENT, WHICH
BREACHESWERE ADJUDICATEDINTWO SEPARATERULINGSBY THETRIAL
COURT. SUCH FEESAND COSTSWERE ACCORDINGLY REASONABL E AND
NOT EXCESSIVE.

Paragraph 10 of the Anmended Settlenent Agreenent provides
for the recovery of all fees and costs related to the Paul uccis’
attenpts to enforce the Anended Settlenent Agreenent relating to
Def endants’ breaches of that agreenent. That provision states
as foll ows:

[I]nany actionfor breach of this Settlement Agreement, thebreaching party shall beliable

for all damages, costs, and expenses as may be incurred, taxable or otherwise,

including court costs and attorneys fees (at trial and appeal). . ..

(R. 1546) (emphasis added.)

At theoutset, itisclear that theFifth DCA’ sOpinion specificaly stated that many of the Pauluccis
feeswereunreasonabl ebecausethey rel ated to themonitoring of Defendants' cleanupefforts. (S.Ct. R.
60-68). Inother words, accordingtotheFifthDCA, the Paulucciswould only beentitled tofeesrel ating
to the failure to pay rent after 15 months passed without avalid NFA letter in place. That iswrong.

Thetermsof the Agreement areplain: inany action(including the present action) for breach of the
Agreement, thePauluccisareentitledtosuchfees. Itisclear that every effort expended by the Pauluccis,
their attorneys, and their expertswas related to Defendants’ obstructive behavior. Such obstructive
behavior amounted to aseriesof violationsof the Amended Settlement Agreement. ThePauluccisandtheir
attorneys havefought Defendantsfor morethan two yearsto bring Defendantsinto compliancewith the

Agreement. A smplereview of Defendants’ behavior and the Paulucci’ srequired responsesbearsout the

factthat dl of thePauluccis feeshavebeenincurred asaresult of andinan effort toforestall Defendants
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continuous violations of the Agreement.

Giventheclear language of the Agreement, the Paul uccissought attorneys feesnot only for the
fallure to pay rent that was ruled upon in the February 9, 2000, Order. The Pauluccis also sought
attorneys feesfor thedefaultsarisngout of Defendants’ failureto promptly contact theFDEPandto clean

up the Property, as found in the trial court’s December 15, 1998, and January 11, 1999, Orders.
It is clear that a substantial portion of fees incurred by
the Pauluccis related to the need to seek court intervention
agai nst Defendants because of Defendants’ br eaches; i.e.,
failure to pronptly contact the FDEP and clean up the Property
in accordance with the Decenber 15, 1998, and January 15, 1999,
Orders. The Pauluccis’ expert regarding attorneys’  fees,
WIlliam Gsborne, nmade this clear when he testified as follows:

1) Defendants first contractual duty, whichthey violated, wasto promptly contact theFDEPto
begin the clean up process(Supp. R. 218);

2) ThePaulucciswere compelled to movefor adefault of Defendants’ obligationsunder the
agreement becauseof the Defendants’ failureto promptly contact the FDEP (Supp. R. 218).

Mr. Osborne continued by testifying to the following facts:

1) ThePauluccishadtoengagein exhaustive measuresto monitor theclean up of the Property
due to Defendants' obstructive behavior (Supp. R. 219);

2) Defendants failure to promptly contact the FDEP and their engaging in ex parte
communicationswith the FDEP compel | ed the Paul ucci sto seek court intervention that would
not have otherwise been necessary. (Supp. R. 219);

To ensure that the Defendants could not avoid cleaning up the
Property, the Pauluccis also had no <choice but to enploy

experts. In fact, cleaning up toxic substances, such as the TCE
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on the Property, is a very expert-intensive endeavor. (Supp. R
220) . The Paul uccis’ experts were forced to submt reports to
the FDEP so as to ensure that Defendants were conplying with the
Amended Settl enent Agreenent. (Supp. R 220). Those experts
also had to spend substantial anmounts of tinme reviewng the
reports that Defendants’ experts were submtting to the FDEP.
(Supp. R 292). The Paul uccis’ experts, in fact, had to spend
massi ve anmounts  of time inspecting the Property while
Def endants’ experts were testing the Property. (Supp. R 292).
Utimately, the Pauluccis presented evidence that their experts
had to work approximately 540 hours because of Defendants’
actions. (Supp. R 293). Def endants presented no testinony to
rebut such evidence.

The Paulucci’s attorneys’ were very involved in the
activities of the experts 1in <connection wth Defendants’
defaults found in the Decenber 15, 1998, January 11, 1999, and
February 9, 2000, Orders. In fact, the Pauluccis’ attorneys had
to spend a substantial anobunt of tine in connection wth the
preparation and subm ssion of reports to the FDEP. (Supp. R
220).

Even though the Pauluccis had to obtain a court order (and
expend substantial fees in so doing) to force Defendants to
pronptly contact the FDEP and scrutinize every action that

Def endants took with respect to the Property, Defendants still
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had not cleaned up the Property or obtained a valid NFA letter
by March 19, 1999. The Paul uccis, whose Property remains today
unrented and polluted, had no choice but to seek damages for
Def endant s’ failure to abide by the Anended Settlenent
Agr eenent .

As of October 24, 1999, Defendants had yet to clean up the
Property or obtain a valid NFA letter for the Property. Once
again, the Pauluccis had no choice but to seek court relief.
Paragraph 5 of the Amended Settlenment Agreenent specifically
states that if there is not a valid NFA letter on the Property
by Cctober 24, 1999, Defendants shall begin paying the Paul uccis
substitute rent. (R 1545). The lower court found on February
9, 2000, that Defendants were in “material default” under the
Agr eenment . (R 1512). The court further found that the
Def endants owed the Pauluccis $96,731.96 in back rent and
ordered Defendants to pay $ 21,371.34 nonthly until a valid NFA
letter was in place. (R 1512). The lower court finally found
that the Pauluccis were entitled to all attorneys’ fees and
costs under Paragraph 10 of the Agreenent. (R 1512).

Def endants, still avoiding their clean up responsibilities,
then filed its Anmended Mdtion for Protective Oder and Costs,
Amended Motion to Strike, and for Relief from Order. The | ower
court denied that Mdtion.

On April 7, 2000, the trial court held its hearing on the

47
47



attorneys’ fees due to the Pauluccis arising out of Defendants’
defaults as found in the Decenber 15, 1998, January 11, 1999,
and February 9, 2000, Orders. The lower court, after Defendants
failed to present any testinony in rebuttal of that presented by
the Pauluccis, awarded the Pauluccis $245,341.28 in attorneys’

fees, expert fees, and costs.

9

TheFifth DCA hasincorrectly ruledthat the Pauluccisareonly entitled tofeesrel ated tothefailure
topay rent. Under theclear termsof the Amended Settlement Agreement, thePauluccisareentitledtoall
of their attorneys’ feesand costsin any action dueto Defendants' defaults. (R. 1547). TheFifthDCA
never ruledthat thedefaultsfoundinthe December 15, 1998, and January 11, 1999, Orderswereinerror.
Assuch, those Ordersremainviableand, sincethey find Defendantsin default, the Pauluccisareentitled
to all attorneys' feesrelated to those defaults as well as the default for failure to pay rent.

ThePauluccis, by thisPetition, specifically and respectfully request that thisCourt reversetheFifth
DCA’sAugust 10, 2001, Opinion. If thisCourt affirmsthat Opinion, the Pauluccisrespectfully request that
this Court permit the Paul uccisto proceed inaseparateactionfor Defendants' violationsof the Amended

Settlement Agreement.

CONCLUSI ON

Based on the foregoing reasons, the Fifth DCA s August 10,

® The Paul uccis presented clear expert testinony at the
hearing that their attorneys generated attorneys’ fees of
$123, 630. 50 (before application of a multiplier) and
$52,885.28 in costs and expert fees. Defendants presented no
evi dence contradicting the Paul uccis’ expert.
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2001, Opinion should be reversed inits entirety.
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