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PRELI M NARY STATEMENT

This is M. Asay's first habeas corpus petition in this
Court. Art. 1, Sec. 13 of the Florida Constitution provides:
"The wit of habeas corpus shall be grantable of right, freely
and without cost." This petition for habeas corpus relief is
being filed in order to address substantial clains of error
under the Fifth, Sixth, E ghth and Fourteenth Amendnents to
the United States Constitution, clainms denonstrating that M.
Asay was deprived of the right to a fair, reliable, and
i ndi vidual i zed sentenci ng proceedi ng and that the proceedi ngs
resulting in his convictions and death sentences viol ated
fundanmental constitutional inperatives.

Citations shall be as follows: The record on appeal from
M. Asay’s 1988 trial shall be referred to as “R ___”
foll owed by the appropriate page nunber. All other references
will be self-explanatory or otherw se expl ai ned herein.

| NTRODUCTI ON

Significant errors which occurred at M. Asay's capital
trial and sentencing were not presented to this Court on
di rect appeal due to the ineffective assistance of appellate
counsel . For exanple, appellate counsel raised no issue
regarding M. Asay’'s absence froma significant portion of
jury selection including the exercise of perenptory strikes
and final acceptance of the jury panel. Additionally, the
trial court unconstitutionally limted M. Asay from
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presenting mtigating evidence and refused to wei gh and
consider mtigation that was presented. These errors
violated M. Asay's fundanental rights to a fair trial and
i ndi vi dual i zed sent enci ng.

Appel l ate counsel's failure to present the neritorious
i ssues discussed in this petition denonstrates that his
representation of M. Asay involved "serious and substanti al

deficiencies." Fitzpatrick v. Wainwight, 490 So. 2d 938, 940

(Fla. 1986). The issues which appellate counsel negl ected
denonstrate that counsel's performance was deficient and that
the deficiencies prejudiced M. Asay. "[E]xtant | egal
principles . . . provided a clear basis for . . . conpelling

appel l ate argunents]."” Fitzpatrick, 490 So. 2d at 940.

Negl ecting to raise fundanental issues such as those discussed
herein "is far bel ow the range of acceptable appellate
per formance and nust underm ne confidence in the fairness and

correctness of the outcone.” WIson v. Wainwight, 474 So. 2d

1162, 1164 (Fla. 1985). Individually and "cunul atively,"

Barclay v. WAinwright, 444 So. 2d 956, 959 (Fla. 1984), the

claims omtted by appell ate counsel establish that "confidence

in the correctness and fairness of the result has been
underm ned." WIson, 474 So. 2d at 1165 (enphasis in
original). As this petition will denonstrate, M. Asay is

entitled to habeas relief.



REQUEST FOR ORAL ARGUNVENT

Due to the seriousness of the issues involved, Petitioner
respectfully requests oral argunent.

PROCEDURAL HI STORY

Marc James Asay was indicted on two counts of first
degree preneditated nurder on August 20, 1987, in Duval
County, Florida (R 11). Trial comrenced Septenber 26, 1988
and M. Asay was convicted as charged Septenber 29 (R 182-
1081). The jury recommended death by votes of 9-3 on both
counts (R 143-44) and the trial court inposed sentences of
death(R 156-59). M. Asay appeal ed his convictions and

sent ences, which were affirned. Asay v. State, 580 So. 2d 610

(Fla. 1991). He filed his Rule 3.850 post conviction notion
and anendnent thereto on March 15, 1993, and Novenber 24, 1993.
On February 12, 1996, the trial court held a Huff hearing, and
on March 19, 1996 the trial court entered an order denying
relief on sonme clainms and granting an evidentiary hearing on
other clains. The evidentiary hearing was conducted on March
25-27, 1996. On April 23, 1997, the court issued an order
denying relief. On appeal, this Court affirmed the circuit

court's denial of Rule 3.850 relief. Asay v. State, 769 So.

2d 974 (Fla. 2000), reh. denied (Qctober 26, 2000). M. Asay
now files this petition seeking habeas corpus relief.

JURI SDI CT1 ON TO ENTERTAI N PETI Tl ON
AND GRANT HABEAS CORPUS RELI| EF




This is an original action under Fla. R App. P
9.100(a). See Art. 1, Sec. 13, Fla. Const. This Court has
original jurisdiction pursuant to Fla. R App. P. 9.030(a)(3)
and Article V, sec. 3(b)(9), Fla. Const. The petition
presents constitutional issues which directly concern the
judgnment of this Court during the appellate process, and the
legality of M. Asay's convictions and sentences of death.

Jurisdiction in this action lies in this Court. See,

e.q., Smth v. State, 400 So. 2d 956, 960 (Fla. 1981). The

fundanmental constitutional errors challenged herein arise in
the context of a capital case in which this Court heard and
denied M. Asay's direct appeal. See WIlson, 474 So. 2d at

1163; Baggett v. Wainwight, 229 So. 2d 239, 243 (Fla. 1969);

cf. Brown v. Wainwight, 392 So. 2d 1327 (Fla. 1981). A

petition for a wit of habeas corpus is the proper neans for

M. Asay to raise the clains presented herein. See, e.qg., Vay

v. Dugger, 568 So. 2d 1263 (Fla. 1990); Downs v. Dugger, 514

So. 2d 1069 (Fla. 1987); Riley v. Wainwight, 517 So. 2d 656

(Fla. 1987); WIson, 474 So. 2d at 1162.

This Court has the inherent power to do justice. The
ends of justice call on the Court to grant the relief sought
in this case, as the Court has done in simlar cases in the
past. The petition pleads clains involving fundanent al

constitutional error. See Dallas v. Wainwight, 175 So. 2d

785 (Fla. 1965); Palnes v. Wainwight, 460 So. 2d 362 (Fl a.
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1984). The Court's exercise of its habeas corpus
jurisdiction, and of its authority to correct constitutional
errors such as those herein pled, is warranted in this action.
As the petition shows, habeas corpus relief would be proper on
the basis of M. Asay's clains.

GROUNDS FOR HABEAS CORPUS RELI| EF

By his petition for a wit of habeas corpus, M. Asay
asserts that is capital convictions and sentences of death
were obtained and then affirmed during this Court's appellate
review process in violation of his rights as guaranteed by the
Fifth, Sixth, Ei ghth and Fourteenth Amendnents to the United
States Constitution and the correspondi ng provisions of the
Florida Constitution.

CLAI M |

MR ASAY WAS ABSENT DURI NG CRI TI CAL STAGES OF THE

PROCEEDI NG CONSEQUENTLY HI'S FI FTH, SI XTH AND

FOURTEENTH AMENDVENT RI GHTS AND RI GHT TO DUE PROCESS

WERE VI OLATED. MR ASAY' S TRI AL ATTORNEY UNLAWFULLY

WAI VED HI S PRESENCE. APPELLATE COUNSEL WAS

| NEFFECTI VE FOR FAI LI NG TO RAISE THI S | SSUE ON

DI RECT APPEAL AND MR, ASAY' S ABSENCE CONSTI TUTED

FUNDAMENTAL ERROR. CONSEQUENTLY, CONFI DENCE | N THE

CORRECTNESS AND FAI RNESS OF THE RESULT HAS BEEN
UNDERM NED

M. Asay was absent during a critical stage of jury
selection. The record reflects that chall enges for cause and
perenptory strikes and final acceptance of the jury panel were
held at the bench and that M. Asay was not present.

During the first round of perenptory and cause



chal l enges, the record reflects that this procedure was held
at the bench out of the hearing of the jury (R 302). M.
Asay’s trial attorney stated: “let’s go through it and I'll go
back and ask him[M. Asay] if it is agreeable”. Counsel for
both sides then exercised challenges. It is clear fromthe
record that M. Asay was not included for this round of

chal | enges even though counsel apparently conferred with M.
Asay after that round concluded (R 313). During the second
round of chal |l enges however, the sanme procedure was enpl oyed
at the bench wherein M. Asay was not included. This tine
however, defense counsel did not confer with M. Asay (R 356)
(wherein strikes are exercised and defense counsel accepts
panel at the bench without consulting M. Asay). This becones
even nore clear, because M. Asay addressed the court
regarding his dissatisfaction wwth his trial attorney and nade
a pro se notion and objections. Anong the itenms M. Asay
detailed to the court was the fact that he did not have an
opportunity to talk to his attorney, seek out w tnesses and
that juror Sands (who was added to the jury during the second
round when M. Asay was not consulted) was a close friend of
M. Asay’'s brother-in-law, and that he, M. Asay, had a
conflict with his brother-in-law and that he felt M. Sands
could not be trusted to be an inpartial juror (R 538). The

trial court denied M. Asay’'s pro se notion to dismss his



attorney! and stated that the issue regarding jurors could be
done anytine during the trial (R 544). M. Asay stated his
desire to let the jury know his concerns, the judge threatened
to have him “bound and gaged” if he intended to disrupt the
proceedi ngs (R 544). M. Asay then requested to speak with
his | awer which the court allowed. M. Asay stated that he
woul d not disrupt the trial (R 548) which proved to be true.
M. Asay’s attorney stated that they would proceed with the
trial but that M. Asay did not want to abandon any of his
objections (R 546). Later in the trial, M. Asay’'s attorney
requested to use a perenptory chall enge agai nst juror Sands
(R 736). M. Asay confirned the fact that he wanted M. Sands
off of the jury, the trial judge took the issue under

advi semrent and continued with the witnesses (R 742). Just
before guilt phase closing argunents, the trial court replaced
M. Sands wth alternate juror Russell and made M. Sands an
alternate. The trial court told M. Asay that he would have
no right to appeal because he agreed to the replacenent (R
901).2 M. Asay however, never agreed to waive his presence

at this critical stage of the proceedings, i.e., the

! | ssues regarding the denial of M. Asay’s request was
rai sed on direct appeal, and denied. See Asay v. State, 580
So. 2d 610, 612 fnl (Fla. 1991).

2 Di scussions on the record concerned whet her juror Sands
coul d be renoved by a perenptory strike at that point in the
trial since the jury had already been sworn. The state

obj ected, asserting that it was inproper.
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exercising of strikes and final acceptance of the panel, nor
did he ratify the procedure enployed. To the extent M. Asay’s
trial attorney waived M. Asay’ s presence by his exclusion of
M. Asay, it was an unlawful waiver. Consequently, M. Asay’s
trial attorney did not object to M. Asay’s absence and it was
not raised on direct appeal. Petitioner asserts that M. Asay
hi msel f adequately preserved the issue by raising it hinself
before the trial court (R 538), and appell ate counsel was
deficient in failing to raise it. Nevertheless, M. Asay’s
right to be present during this critical stage denied himdue
process and his absence constitutes fundanental error.

This Court addressed a simlar issue in Francis v. State,

413 So. 2d 1175 (Fla. 1982)(receeded fromto extent |anguage
states there is a conpletely unfettered right to exercise

perenptory chall enges). See Muhammad v. State, 782 So. 2d 343,

352 FMA. (Fla. 2001). In Francis, this Court addressed a
situation wherein the defendant was present for sone of the
exam nation of prospective jurors during voir dire but where
the remai nder of the jury selection, specifically chall enges,
were conducted in chanbers w thout the defendant. Francis at
1176-1177. There, the defense attorney wai ved Francis’
presence wi thout Francis’ express consent. Francis at 1178.
This Court stated that a defendant “has a constitutional right
to be present at the stages of his trial where fundanental
fairness mght be thwarted by his absence. Francis at 1177,
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citing Snyder v. Mssachusetts, 291 U S. 97, 54 S.C. 330

(1934)and Faretta v. California, 422 U.S. 806 (1975). The

Francis Court al so recognized that Florida Rule Crim nal
Procedure 3.180(a)(4) and that “challenging of jurors is an
essential stage[] of a crimnal trial where a defendant’s
presence is mandated. Francis at 1177. M. Asay was simlarly
absent fromthis “essential stage” of his trial and his
presence was “mandated”. Accordingly, error occurred as a
matter of substantive state and federal constitutional due
process law as well as a matter of Florida procedure.

In reversing for a newtrial, this Court noted that
Francis was absent froma crucial stage, his absence was not
voluntary and that he “was not questioned as to his
understanding of his right to be present during his counsel’s
exercise of his perenptory challenges”, that the “record did
not affirmatively denonstrate a know ng wai ver or
acqui escence”, that Francis’ silence after the procedure had
occurred did not constitute a valid waiver, and that the state
failed to show that the waiver was knowi ng and intelligent.
Francis at 1178. The sane is true in M. Asay’ s case.

The Francis Court found the error could not be deened
harm ess and coul d not assess the extent of prejudice due to
the inability of Francis to consult with counsel during
perenptory chall enges. Francis at 1178. The sane is true in
M. Asay’s case. It cannot be said that M. Asay’ s absence

9



fromthis stage is harm ess because it is inpossible to
determ ne the effect upon the jury conposition.

Al t hough Francis was not physically in the same room
where the chal l enges occurred and M. Asay was physically in
the room but presumably not within hearing (proceedings held
outside the hearing of jury,® M. Asay was |ikew se
involuntarily absent fromthe exercising of perenptory
chal | enges, as well as challenges for cause and the final
acceptance of the panel and he did not thereafter ratify the
pr ocedure.

"Crimnal defendants have a due process right to be
physically present in all critical stages of trial, including
t he exam nation of prospective jurors.” Mhanmmad, 782 So. 2d
343, 351 (Fla. 2001). The exercising of jury challenges is a
critical stage of the proceedings where a defendant is
entitled to be present. |d. In Muhanmad, this Court held that
where the defendant was present in the courtroom but absent at
t he bench wherein strikes were made, (li ke M. Asay) that
al t hough the defendant was absent during this critical stage
of jury selection, it was not reversible error because: 1)
def endant was present in courtroom during sidebars, 2)

majority of voir dire took place in open court, 3) defendant's

s There is no evidence in the record to show that when the
jury could not hear the proceedings at the bench, that M.
Asay coul d.
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attorney consulted with himon juror selection, 4) defendant
ratified procedure enployed by trial court and accepted the
jury, and 5) defendant responded affirmatively when asked,
after selections were nade, whether he had had enough tinme to
di scuss selections with his attorney. The same cannot be said
in M. Asay’'s case. M. Asay did not waive his right to be
present and/or consult with his attorney (with the exception
that apparently trial counsel did confer with M. Asay after
the first round, only,* he was not questioned regarding that
right, nor did he acquiesce to the procedure as evidenced by
his bringing to the court’s attention the juror Sands issue.
Additionally, as stated in Francis, silence is not an adequate
wai ver. Francis at 1178.

Arguably, there is no distinction between whether a
def endant is out of the room when perenptory chall enges are
made and he is not consulted and a situation wherein the
defendant is present in the courtroombut out of the hearing
of the challenges and is not consulted about those chall enges.
In both situations, the defendant is not “present” in a

meani ngf ul sense. Mere presence in the courtroom but

4 Al though M. Asay's trial counsel did confer with him
after the first round of chall enges had been nmade (R 313),
that action did not allow for M. Asay to participate during
those strikes, noreover, trial counsel did not consult with
M. Asay at all regarding the second round of chall enges and
his ultimate acceptance of the panel. Thus, the defect was
not cured.
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exclusion as to what is going on is a vacant notion of what is
contenpl ated when the presence of a defendant during critical

stages of the proceedings is contenpl ated. But see, Boyette v.

State, 688 So. 2d 308 (Fla. 1996).

Petitioner asserts that appellate counsel was ineffective
for failing to raise this issue. It was apparent and clear on
the record that M. Asay was not consulted regarding the final
round of voir dire. Had M. Asay been included during the
exercising of strikes before the panel was accepted by his
attorney, he would have had an opportunity to voice his
concerns at that tinme to his attorney and the dynam cs of the
jury selection and final conposition would have been altered.
Instead, it occurred after the fact, after the jury was sworn
and after the jury had heard the evidence. Although juror
Sands was nmade an alternate, the fact that the jury selection
process and final conposition would neverthel ess have been
altered had M. Asay had been included in the process at the
time it occurred, is inescapable. There is no evidence in the
record that the alternate who replaced M. Sands woul d
necessarily wind up on the final panel or that the final
conposition woul d have been the sane had M. Asay consulted
with his attorney during the process of exercising challenges.
Additionally, the bel ated perenptory strike was M. Asay’s
tenth strike. Arguably, Juror Sands shoul d have been excused
for cause, thus, M. Asay woul d have had an additi onal
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perenptory strike to use if he chose to.

In order for M. Asay to prevail on ineffective
assi stance of appellate counsel, he nust neet the test of
deficient performance and prejudice enunciated in Strickl and

v. Washington, 466 U S. 668 (1984). Francis was deci ded by

this Court in 1982, six years before M. Asay’'s trial and
approxi mately seven years before his direct appeal was filed.>
A crimnal defendant’s Sixth and Fourteenth Anendnment rights
to be present at all critical stages of the proceedi ngs

agai nst himwas a settled question at that tine. |lllinois v.

Allen, 397 U S. 337, 338 (1970); Hopt v. Uah, 110 U S. 574,

579 (1984); Dlaz v. United States, 223 U S. 442 (1912);

Proffit v. Wainwight, 685 F. 2d 1227 (11tM Cir. 1982). The

standard announced in Hall v. Wainwight, 805 F. 2d 945, 947

(11t Gr. 1986), is that “[where there is any reasonable
possibility of prejudice fromthe defendant’s absence at any
stage of the proceedings, a conviction cannot stand. Estes v.

United States, 335 F. 2d 609, 618 (5" Cir. 1964), cert.

denied, 379 U S. 964 (1965); Proffitt, 685 F. 2d at 1260."
The Francis court in 1982, recogni zed that constitutional
right existed.

Furt hernore, appellate counsel could have raised

i neffecti ve assistance of trial counsel because trial counsel

> M. Asay’'s Initial Brief was filed in 1989.
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did not ensure M. Asay’s presence or consult with himfor the
final round of voir dire and acceptance of the final panel.
It was apparent fromthe record that trial counsel did not
consult M. Asay and that M. Asay brought the juror Sands

issue to the court’s attention. See e.g. Blanco v.

Wai nwright, 507 So. 2d 1377, 1384 (Fla. 1987) (recogni zi ng
excepti ons where counsel nmay successfully raise
i neffectiveness on direct appeal when apparent on the record).

In Garcia v. State, 492 So. 2d 360 (Fla. 1986), this Court

addressed the issue of a defendant’s absence at critical
stages (although not specifically the exercising of perenptory
chal | enges). The Court recogni zed that a defendant has a
constitutional right to be present during critical stages of

the trial citing anong other cases, Francis v. State, and that

a wai ver of a defendant’s presence at a crucial stage “w thout
acqui escence or ratification by the defendant is error”

Garcia, at 363 citing State v. Ml endez, 244 So.2d 137 (Fl a.

1971) but found no prejudice to Garcia on the absence issue.
Thus, appell ate counsel would have had authority to raise the
issue and trial counsel’s inproper waiver of M. Asay’s
presence.

Additionally in Rose v. Dugger, 508 So. 2d 321 (Fl a.

1987), this Court addressed Rose’s assertion that his absence
fromthe questioning of two prospective jurors was fundanment al
error and that appellate counsel was ineffective for failing
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to raise the issue. The Rose Court denied relief because the
record did not support Rose’s absence all egation, that the
jurors in question were ultimtely excused for cause and there
was no prejudice. Rose, at 324-325. Simlarly, in 1988, this

Court addressed the issue wherein a defendant was absent for

the excusal of two jurors in Lanbrix v. State, 529 So. 2d 1110
(Fla. 1988). There, the Court acknow edged Francis stating:
In Francis the defendant was involuntarily absent
when perenptory chall enges were nmade, was not
advi sed by his |lawer regarding the chall enges, and
t hus the defendant’s absence fromthe courtroom was
reversible error. W held that his absence could
not be waived by counsel alone. W see no reason to
extend that protection beyond the situation in which
it arose. That part of the jury selection process
requiring the defendant’s presence is limted to the
guestion, challenging, inpaneling and swearing of
jurors. Fla. R Cim€P. 3.180 (a)(4).
Lanbrix, at 1111-1112. Lanbrix was di stingui shed from Franci s
because there the excusal of the jurors was not part of voir
dire. Thus, the legal |andscape was such that appellate
counsel could have and should have raised this neritorious
issue in M. Asay’'s case. As the cases above denonstrate,
other simlar issues were being raised by appellate counsel
during a relevant tinme frane.

The Strickland prejudice prong is established because had

appel | ate counsel raised the issue, he could have denonstrated
that due to M. Asay’s absence fromthe exercising of
perenptory chal l enges and the acceptance of the final panel

w t hout his consultation, the dynam cs of the chall enges and
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ultimate constitution of the jury were effected. It cannot be
said with confidence that the jury that heard M. Asay’s case
woul d have been the sane had M. Asay been given the
opportunity to aid his attorney in the selection process. See
e.g, Chief Justice Harding's dissenting opinion in State v.
Ellis, 718 So. 2d 749, 750 (Fla. 1998). Moreover, it cannot
be said that there is no reasonable possibility that the

out cone woul d be different, whether regarding the guilt
determ nation or the sentencing reconmmendati on. Having
establ i shed deficient performance and prejudice, M. Asay
shoul d be granted a new trial.

In 1995, this Court decided Coney v. State, 653 So. 2d

1009 (Fla. 1995)(interpreting Fla. R CrimP. 3.180 and
prospectively ruling “defendant has a right to be physically
present at the inmmediate site where pretrial juror chall enges
are exercised” Coney at 1013 FN1) which was then superseded by

Amrendnents to Florida Rules of Crinmnal Procedure, 685 So. 2d

1252, 1254 n. 2 (Fla. 1996) and receded fromin part by

Boyette v. State, 688 So. 2d 308, 309 (Fla. 1996). See also,

Henderson v. State, 698 So. 2d 1205 (Fla. 1997) and H Il v.

State, 700 So. 2d 646 (Fla. 1997) for prospective application

of Coney. It was not until 1998 in Carnmichael v. State, 715

So. 2d 247 (Fla. 1998), wherein the Court stated that
Carm chael should have tinely raised the Coney issues in the

|l ower court. Carmichael at 249. See also G bson v. State, 661
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So. 2d 288 (Fla. 1995).
First, M. Asay did present this issue to the |ower court

(R 538). Additionally, Carm chael and G bson are

di stingui shable from M. Asay’'s case in that in those cases
the trial attorney consulted wth the defendant i medi ately
prior to jury selection and “neither Carm chael nor his | awer
expressed any interest in Carm chael being present at the
bench during jury selection” Carm chael at 249. See al so

State v. Ellis, id. at 750; Lopez v. State, 718 So. 2d 754,

755 (Fla. 1998); Lee v. State, 713 So. 2d 1003, 1004 (Fl a.

1998). The sane cannot be said in M. Asay’'s case.®
Furthernore, as noted by this Court, Carm chael had the
benefit of the Coney decision at the tinme of his trial where
M. Asay did not.

Utimtely, M. Asay was deni ed a neani ngful presence
during the exercising of his perenptory challenges and fi nal
acceptance of the jury. The exercising of perenptory
chall enges is not nerely a |l egal exercise. Rather, M. Asay
woul d have been able to assist his attorney in this crucial
stage. “The exercise of perenptory chall enges has been held to
be essential to the fairness of a trial by jury and has been

described as one of the nost inportant rights secured to a

6 The fact that M. Asay brought the issue of juror Sands
to the trial court’s attention denpnstrates his interest in
t he process.
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defendant”. Francis at 1178-1179. He was denied this right.
To the extent that M. Asay’'s actions at the trial were
not adequate to preserve the issue for appellate review,
petitioner asserts that M. Asay’ s absence fromthe exercising
of his perenptory challenges and final acceptance of the jury
constituted fundanental error therefore no trial objection was
required in order to raise this issue on appeal. The issue
rai sed here, is not nmerely one of procedure that would require
M. Asay to fit within the narrow wi ndow of Coney. Rather,
the issue is fundanental constitutional due process as in
Francis where the issue was raised for the first tine in a

motion for new trial. Frances at 1177. See also e.qg. Chief

Justice Harding s concurring opinion in Carm chael v. State,

715 So. 2d 247, 250 (Fla. 1988)(“Neverthel ess, an error
regarding a defendant’s right to be present at a critical
stage in a trial can be raised for the first tine on appeal or
in anotion for newtrial”). Petitioner recognizes

di sagreenent with this assertion. See, e.qg, Lee v. State, 713

So. 2d 1003 (Fla. 1998). Lee however, as stated above, is

di stingui shable. Petitioner asserts that M. Asay’s
constitutional and due process rights were violated (above and
beyond t he Coney procedural requirenments) because the strikes
occurred outside of his presence, i.e., although he was in the
courtroom he was deni ed a nmeani ngful presence during this
cruci al stage of the proceedi ngs because they were conducted
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in such a manner as to exclude M. Asay from hearing and
contributing hel pful information to his attorney regarding the
exercise of those strikes. “Presence” surely nmust include a
meani ngf ul opportunity to confer with one’s trial attorney.
However, if a meani ngful opportunity does not include the
right to be included in the challenges at the bench and
acceptance of the final jury, the constitutional right to be
“present” during this crucial stage of the proceedings is a
hol | ow concept. In further support of this assertion,
petitioner notes decisions that have recogni zed fundanental
error occurring during the jury selection process. For
exanple, in a negligence action wherein the trial court

refused to permt a third round of perenptory chall enges, the

Fifth District Court of Appeals relied upon Glliamyv. State,
514 So. 2d 1098 (Fla. 1987) to find that “a trial judge cannot
infringe upon a party’'s right to challenge any juror” and that

to do so was per se reversible error. Preacher v. Cohn, 786

So. 2d 1282, 1283-1284 (Fla. 5" D.C. A 2001). Wile, M.
Asay’s trial court did not specifically deny M. Asay an
opportunity to exercise his challenges, his trial attorney did
by his actions of excluding M. Asay fromthe process, thereby
infringing upon M. Asay’s right to neaningfully exercise his
chal | enges. Al so, although not stated in specific terns of
fundanmental error, the Fourth District Court of Appeals
reversed and remanded a case wherein no tinely objection was
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made to jury selection issues. The court distinguished

Carm chael stating: “although appellant was in the courtroom
there is no evidence in the record that he had the opportunity
to confer with his |awer prior to the conference. Further
the trial judge s inaccurate reporting of the sidebar

di scussi on deprived appellant of the opportunity to make an

i nformed deci sion concerning those particular jurors.” Eaves
v. State, 730 So. 2d 717 (4" D.C. A Fla. 1999).

Accordingly, for the foregoing reasons, Petitioner
respectfully requests that this Court grant M. Asay habeas
relief in the formof a newtrial.

CLAIM | |

MR. ASAY’ S DEATH SENTENCES ARE UNCONSTI TUTI ONAL

BECAUSE MR. ASAY WAS | MPERM SSI BLY LI M TED FROM

PRESENTI NG M TI GATI ON AND THE TRI AL COURT FAI LED TO

CONSI DER AND VEI GH M Tl GATI ON PRESENT | N THE RECCRD

AND THE PROSECUTOR S ARGUMENT | MPROPERLY LI M TED

M TI GATI ON AND OVER BROADLY ARGUED AGGRAVATI NG

FACTORS AND | MPERM SSI BLY ARGUED NON STATUTORY

AGGRAVATI NG FACTORS.
M. Asay’s sentences of death are unconstitutional

because of numerous factors. Taken individually or
cunmul atively these errors entitle M. Asay to a new penalty

phase. The errors violate the basic tenants of Proffit v.

Florida, 428 U. S. 242 (1976); Lockett v. Onhio,438 U S. 586, 98

S. C. 2954 (1978) and Hi tchcock v. Dugger, 481 U S. 393, 107

S.Ct. 1821 (1987).

A TRIAL COURT’ S REFUSAL TO ALLOW MR ASAY TO PRESENT
M Tl GATI NG EVI DENCE
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This portion of this claimwas presented on direct
appeal. See Initial Brief at page 34. This Court denied

relief. Asay v. State, 580 So. 2d 610, 612 FN2 (Fla. 1991).

Petitioner, however, respectfully requests this Court to
reconsider this issue individually and cunulatively with the
entire claim Reconsideration is necessary because the trial
court’s denial of this issue was not prem sed upon all of the
information presented by M. Asay to the |lower court, thus
this Court’s affirmance of the lower court’s decision is

li kewi se tainted. A cumulative analysis of all the issue
raised in this claimis necessary because in their entirety

t hey establish fundanental error in the sentencing proceeding.

At trial, M. Asay made the follow ng specific request of
the trial court:

[ MR ASAY]: Ckay, Your Honor, because we were
unable — at the tine, I was unable to contact M.
David and advise himthat | expected to call other
W tnesses other than famly, you know, | wanted to
call some friends who are of the black race who
woul d come in and testify in ny favor, we were
unabl e to get them because tinme has got away, and
ot her problens cane up that we’ve had to get taken
care of, but I wsh to call these witnesses in ny
behal f.

It would warrant the assistance of M. Ken
Moncrief to conme in, because sone of the w tnesses
are in prison thensel ves and woul d need to be
brought back. You know, | have tal ked to the
W t nesses, and they would conme back, They have
affirmed to ne that they would be willing to cone in
and testify.

THE COURT: Uh- huh.
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THE DEFENDANT: And at the present tinme | don’'t
know where ny witnesses are. M famly nenbers,
other than ny sister and sister-in-law and ny
not her, that were expected to cone in, and | have
sone friends here in Jacksonville, also that were
going to conme in that apparently have run into
pr obl ens.

One specific wtness | tal ked to yesterday, |
didn't get any specifics about what | expected him
to do today in the courtroom but he told me at the
time of the tel ephone conversation that if I could
have this schedul ed for another day, as he had a
doctor’ s appoi ntnent schedul ed for today, he could
cone to the court to testify for ne.

kay, and | really feel that my argunent here
woul d be unsatisfactory to persuade the jury not to
sentence ne to death, you know, being forced to cone
into this unprepared, wthout these witnesses to
testify. And | ask for a continuance, for at |east
a seven day continuance to prepare these w tnesses
to come in, you know, to make arrangenents so they
can notify their enployers, or be subpoenaed, or
what ever we have to do to have themin this
courtroom

THE COURT: What’'s the rel evance of the black
W tnesses, to testify about your character? Are you
thinking that the State is going to argue that -

THE DEFENDANT: Well, Your Honor, the State has
al ready argued, and the jury is conscious that the
State has purported these as racial killings.

Now, | can’t specifically say what the jury
thinks, but I would imagine if they really believed
that these were racially notivated, that maybe the
mtigating circunstances could be proven ot herw se,
by having these wi tnesses present, not only just to
prove that I’mnot racial, but also to prove ny
character, you know. Because sone of these other
W t nesses here that | have, you know that |’ m
requesting to call here, have — | have hel ped t hem
financially in many ways. |’ve been a friend to
them 1°‘ve helped themas a — you know, in just an
all around way that | could help these people, I
have hel ped them and | don’t think that |1’'ve been a
negati ve person, you know.

As you know, as a result of this trial, you
know, 1’ve been convicted, but I wish to prove that
nmy character does not warrant the death penalty.

THE COURT: Well, I’ve made ny rulings on what
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the State can and can [sic] can't present by way of
aggravation, and they haven't even asked about
presenting any evidence that you are racist, or that
the killings were racial, so that’s not going to be
an issue. The State is limted very severely in
what they can argue in the penalty phase and what

evi dence they can present, and that’s not one of the
factors they are allowed to do.

THE DEFENDANT: Up until this tinme, though, 1’ ve
basically been treated |like | was inconpetent.
haven’t had a chance to really work this out with ny
attorney. You know, we could have been ready today
if I would have had that opportunity to get with M.
David, and to contact the private investigator that
we have hired, you know, to do sone regular work in
this case, but w thout being provided that
opportunity, I'mright here in the mdst of this
hearing with no testinony on ny behal f.

THE COURT: You’ ve got w tnesses here, don’t you,
M. Davi d?

MR DAVID: Hi's nother and Dr. MIller, | plan to
call in.

THE COURT: He’s subpoenaed wi tnesses for the
mtigation testinony that goes with the type of
mtigation that he submtted intent to argue. |If
you are thinking that you should get a continuance
to bring people who are black and who have bee — who
have the opinion you are not a racist, that would
not be proper testinony, because they are not going
to be allowed to put anybody on that says you are a
raci st.

THE DEFENDANT: Well, no sir, they can testify
nmore broadly than that. Sonme of them have nedi ca
probl ens that | have hel ped feed, you know, had
shaki ng hands and couldn’t eat. |’ve brought other
peopl e cl ot hes, and gave cl othes away. |’ ve bought
peopl e cigarettes, and taken care of them Just
basically, not only to the ground whether or not |’ m
racial, but nore broadly to express nmy character to
this jury.

| don't believe the jury has any idea of what ny
character really truly is, because | wasn’t able to
testify on the stand to give themany idea. You
know, | don’t think the picture would be sufficient
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enough to establish nmy character for this jury, and
that’s basically all they got was a picture, because
| never opened ny nouth one tine through the trial.

THE COURT: Well, know ng what | know about your
record, | would think the picture they have of your
character is better because you didn’t take the
stand than if you had. There is a lot in your
background that you really certainly don’'t want them
to know.

THE DEFENDANT: | think auto theft is a big step
away from nurder.

THE COURT: Ckay, the notion for continuance
w |l be denied.

(R 998-1005).

The trial court’s ruling ignored inportant reasons M.
Asay proffered for calling additional mtigation wtness.
Instead, the trial court based its denial upon the fact that
since the state was precluded fromarguing that the killings
were racially notivated at the penalty phase then M. Asay’s
proposed mtigating evidence would be irrelevant to rebut a
racial argunment. The trial court however (and thus, this
Court’s affirmance thereof) ignored the other perm ssible and
routinely accepted mtigation that M. Asay was attenpting to
secure an opportunity to present including humanitarian acts
to other human beings in need. M. Asay specifically inforned
the trial court that the mtigation he wanted to present was
“more broad” than the issue of race. He also told the court
that he expected his sister and sister-in-lawto testify at

the penalty phase (they did not).
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Petitioner, respectfully requests this Court to do
justice and correct the error commtted when M. Asay was
l[imted frompresenting mtigation and to consider this issue
individually as well as cunmulatively with the other errors
detailed belowin this claim

Additionally, the trial court’s refusal to permt M.
Asay an opportunity to present his proposed mtigation
W tnesses was error even regarding M. Asay’'s desire to rebut
the State’'s evidence that the killings were racially
notivated. The jury was instructed that it was allowed to
consi der any evidence presented at the guilt phase when
determning its recomendation. M. Asay’ s jury was
i nstruct ed:

[ THE COURT]: The State and the defendant may now

present evidence relative to the nature of the crinme

and the character of the defendant. You are
instructed that this evidence, when considered with
the evidence you have already heard, is presented in
order that you m ght determne, first, whether
sufficient aggravating circunstances exist that

woul d justify the inposition of the death penalty,

and second, whether there are mtigating

ci rcunstances sufficient to outwei gh the aggravating
ci rcunst ances.

(R 1007-1008) (enphasi s added). Although the court then
instructed the jury that they would | ater receive instructions
on what they nmay consider in aggravation and mtigation, just
before giving the instructions on aggravating and mtigating

circunstances, the trial court again instructed the jury:
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Your advisory sentence should be based upon the
evidence that you have heard while trying the quilt
or the innocence of the defendant, and the evi dence
that’s been presented to you in these proceedi ngs.

(R 1065) (enphasi s added).

Accordingly, the jury was left with the instruction that
they were to consider evidence presented during the guilt-
i nnocence phase of the trial. During the guilt-innocence
phase of the trial, the State presented and argued that M.
Asay commtted these offense because he was a racist. See
e.qg., (R 499; 501; 559; 744-770; 851-852; 853; 854; 869; 879-
880; 884; 885; 886; 893). Thus, if the jury followed the
instructions, they considered the State’ s evidence of racism
and the trial judge inproperly precluded M. Asay from
presenting evidence to rebut it. Additionally, this allowed
the jury to consider non statutory aggravation given the fact
that “hate crines” or racist notivation for killing was not an

enunerated statutory aggravating factor. See Fla. Stat.

921. 141 (1987).
The court also incorrectly told the jury during voir
dire:
mtigating factors nean factors that mtigate

the seriousness of it, or counts as sone sort of
excuse or justification for the act.

(R 275-276) (enphasis added). Although no defense objection
was made and the issue was not raised on direct appeal, this

statenment by the court was clearly wong and left the jury
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with the incorrect statenent that mtigating evidence was

evi dence of an “excuse” or of “justification”.” This is a
serious mstake in defining the nature of mtigation.
Mtigation by its nature is evidence that while not anounting
to an excuse or justification, is evidence the judge and jury
nmust consi der and wei gh.

The trial court also limted the evidence M. Asay was
all owed to present during the guilt phase which would have
been rel evant evidence in mtigation. M. Asay’'s trial
attorney attenpted to elicit information regarding the effect
of the victins having been under the influence of al cohol and
cocaine and the victins’ deneanor (R 445). Trial counsel was
allowed to establish that M. Booker had a bl ood al cohol |evel
of .09, a .04 level of cocaine in his blood; 38 milliliters
per liter of cocaine in his urine and .2 mlligrans per
kilogramin his liver (R 443) and that M. MDowel had .01
mlligrams per liter of cocaine in his blood, 158 mlligrans
per liter in his urine and 5 mlligranms per kilogramin his
l[iver (R 451). However, when trial counsel attenpted to
est abli sh how these substance | evels affected Booker and
McDowel |, the trial court sustained the state’'s objection (R

445) . Evi dence of the degree to which the victins were under

! The State capitalized on this incorrect statenent and

reinforced it during penalty phase closing argunent (R 1040;
1041; 1057).

27



the influence of mnd altering substances woul d have been

rel evant evidence regarding their deneanor (e.g.

aggr essi veness) and noreover woul d have been rel evant
information regardi ng the circunstances of the offense. Since
the jury was instructed that they could consider any of the
evi dence presented during the guilt phase, this is evidence
that the jury could have properly considered regarding the

ci rcunst ances surrounding the offenses in mtigation. M.
Asay was precluded frompresenting this evidence due to the
trial court’s ruling. Instead, the state was able to argue
that the defense was attenpting to persuade the jury that
since the victins were under the influence of drugs that the
def ense was arguing that they sonehow deserved to be killed or
that their lives were less valuable (R 862). Finally, the
trial court stated that it would refuse further evidence to be
presented at the Spencer hearing.® Wen discussions were held
after the jury had given it’s sentencing reconmendati on
regarding a date for sentencing, the foll ow ng exchange
occurred:

[ THE STATE]: Are we going to set it at a certain
time, Judge?

THE COURT: Nope. Let nme explain that. To ny
understanding at this point is that you wal k
out, and | inpose sentence. | have heard your

8 Al t hough M. Asay’'s trial occurred in 1988, these
heari ngs have cone to be known as “Spencer hearings.” Spencer
v. State, 615 So. 2d 688 (1993).
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final argunents so we don’t need any real tine
on the cal ender.

[ THE STATE]: To present whatever aggravation or
mtigation we shoul d.

THE COURT: No, you have presented you aggravation
and mtigation.

[ THE STATE]: Al right.

THE COURT: |'ve heard it, why would | hear it
twce? It can’'t change at this point.

[ THE STATE]: That's true. The 8!" is fine with
me, Judge.

THE COURT: Is that all right wwth you M. David?

MR DAVI D. Yes.
(R 1078-1079). Thereafter a hearing was held on Novenber 18,
1988, where the defense requested to address the court before
the inmposition of sentencing (R 1097). The defense did
address the court and argued factors as to why the court
shoul d not inpose the death penalty (R 1097-1102). M.
Asay’s not her then addressed the court arguing for the court
to spare her son's |life as well (R 1102-1103). The trial
court then imediately sentenced M. Asay to death (R 1104-
1107). The trial judge' s previous statenents that he would
not consider any additional matters regardi ng sentencing and
the court’s action of inmmediately rendering his decision of
death after the defense and M. Asay’s nother addressed the
court at the Spencer hearing, clearly indicate that the judge

did not, in fact, consider anything presented on behalf of M.
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Asay at that hearing. Matters the trial court did not
consider include the followng: M. Asay’'s prior conviction
was not a violent crine, that the “cold, cal culated and
prenedi t at ed” aggravating factor as established by the

ci rcunst ances of the offense (taking the state’ s version of
events as to what happened) was not established, the |arge
anount of al cohol involved, Dr. Mller’'s testinony of the
effect of alcohol on a person’s ability to nake judgnents,
that M. Asay was protective of his famly nenbers, cared for
young children, that M. Booker nmay have been “nmessing wth”
M. Asay’s brother, that O Quinn and Robbie Asay did not cone
forward until eleven days after the offense, that M. Asay was
not violent during his previous incarceration and that he did
well there, that racial overtones ran throughout the case,
that he had no opportunity but to go to trial because the only
offer fromthe state was to plead “straight up to the death
penalty”, that the judge consider giving M. Asay a break,
that his famly has been with himand supported him and that
he believed M. Asay could be rehabilitated if given a
chance(R 1097-1101). The trial court’s sentencing order and
finding of facts also did not properly consider and wei gh the

mtigating evidence (R 160-162). See, e.qg., Canpbell v.

State, 571 So. 2d 415 (Fla. 1990). But see Trease v. State,

768 So.2d 1050 (Fla. 2000) (receding from Canpbell to extent
that it disallows trial courts from assigning no weight to

30



mtigating factors). Here however, the judge did not even
consider the mtigation which was error. It was error for the
trial court to refuse to consider this information in
mtigation and appellate counsel was ineffective for failing
to raise it on direct appeal.

B. PROSECUTORI AL ARGUVENT ALSO LIM TED MR ASAY’ S JURY FROM
CONSI DERI NG VALI D M Tl GATI O\.

The State’s penalty phase argunent also contributed to
the constitutional error inlimting M. Asay’'s presentation
of mtigation. During closing argunent the prosecutor told
the jury:

But the bottomline is you do | ook at the crines,

because that’s what we’re tal ki ng about, and you

| ook at the character of the defendant and it stays

l[imted to arguing certain statutory nmandated

aggravating factors, and the defense can argue sone
statutory mtigation.

R 1037) (enphasis added). This argunent went un-objected to,
however it is clearly a significant m sstatenment of the |aw
and appel | ate counsel should have raised it as fundanent al
error. The prosecutor’s statenent effectively infornmed M.
Asay’s jury that it could only consider “sonme statutory
mtigation”. This unconstitutionally limted the mtigation
the jury was permtted to consider.

Additionally, the prosecutor informed the jury that they
must not consi der synpathy when making their decision (R
1043) undermning the jury's ability to weigh and eval uate al

of the mtigating evidence. Parks v. Brown, 860 F. 2d 1545
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(10th Cr. 1988) (en banc), rev'd on other grounds sub. nom

Saffle v. Parks, 494 U S. 484 (1990). A denmand to di sregard

t he consi deration of enotions inproperly suggests to the
sentencer "that it nust ignore the mtigating evidence about

the [petitioner's] background and character.” California v.

Brown, 479 U. S. 538 (1987) (O Connor, J., concurring).

The jury was not free to consider all aspects of M.
Asay's character and record, because the prosecutor told them
that synpathy had no role in their decision. Not only was it
wrong for the prosecutor to do this; it was fundanental error.

In Nelson v. Nagle, the prosecutor during penalty phase

closing told the jury that nmercy was not a part of their

sentencing decision. Nelson v. Nagle, 995 F.2d at 1549, 1556

(11th Gr. 1993). Citing a long line of cases stretching
back to 1858, the Nelson court held that this was fundanental
error. Nelson, at 1557. This is because the prosecutor's
argunents precluded the jury fromconsidering any aspect of

the defendant's record as a mtigating factor. Lockett v.

Ghio, 438 U. S. 586, 604 (1978). Just as in Nelson, the
prosecutor in M. Asay's case inproperly inplored the jury
during penalty phase closing not to consider synpathy.
Exacerbating this error was the prosecutor’s argunent that M.
Asay could show “some statutory mtigation” (R 1037), thus,
the jury was told that any factors not anmounting to statutory
mtigation, yet still mtigating were not to be consi dered.
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Regardi ng the prosecutor’s comments concerni ng synpat hy,
t he post conviction court held that this issue should have
been raised on direct appeal. See Order Determ ning
Evidentiary Hearing |Issues at page 6. It was not. M. Asay's
appel | ate counsel was ineffective for not raising this issue

on direct appeal. (But, see, Lukehart v. State, 776 So. 2d

906, 926 (Fla. 2001)).

The limtations inposed upon M. Asay whet her due the
trial court rulings, incorrect statenents of |aw and/or
argunment by the state, resulted in an unconstitutional penalty
phase in M. Asay’s case.

In a capital sentencing proceeding, the United States
Constitution requires that a sentencer not be precluded from
"considering, as a mtigating factor, any aspect of
defendant's character or record . . . that the defendant
proffers as a basis for a sentence |less than death." Lockett

at 604; Hitchcock v. Dugger, 481 U. S. 393 (1987). The

reasoni ng behind this is that if all aspects are not
considered, then there is an unacceptable "risk that the death
penalty will be inposed in spite of factors which may call for
a |l ess severe penalty." Lockett. Furthernore, the Ei ghth
Amendnent requires "particul ari zed consi deration of rel evant
aspects of the character and record of each convicted

def endant before the inposition upon himof a sentence of

death." Wodson v. North Carolina, 428 U S. 280, 303 (1976).
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The jury's role in the penalty phase is to evaluate the
ci rcunstances of the crinme and the character of the offender
bef ore deci ding whether death is an appropriate punishnment.

Eddi ngs v. Gkl ahoma, 455 U. S. 104 (1982); Lockett v. Chio, id.

These wel | established principles were not followed in M.
Asay’ s case.

C. | MPROPER PROSECUTORI AL ARGUMENT REGARDI NG STATUTORY AND
NON- STATUTORY AGGRAVATI ON.

Conmpounding the errors as to what could |l egally be
considered in mtigation, was the prosecutor’s overbroad
argunment regarding statutory aggravation and his insistence
that the jury consider inpermssible non-statutory
aggr avati on.

In penalty phase argunment, the prosecutor over broadly
argued ot herwi se perm ssi ble statutory aggravating factors.

This was in violation of Espinosa v. Florida, 505 U. S. 1079

(1992); Stringer v. Black, 503 U S. 222, 113 S. . 528

(1992); Sochor v, Florida, 504 U S 527, 112 S. . 2114

(1992); Maynard v, Cartwight,108 S. C. 1853 (1988);

Hi tchcock, id., and the Eighth and Fourteenth Amendnents.

The State’s argunment (R 1034-52)urged the jury to apply
aggravating circunstances in a manner inconsistent wwth this
Court's narrowed interpretation of those circunstances.

In considering M. Asay’s Rule 3.850 post conviction

notion, the post conviction court stated that this issue could
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have been properly raised on direct appeal. See Oder
Determ ning Issues to be Heard at Evidentiary Hearing at page

4. This Court affirmed. Asay v. State, 769 So. 2d 974, 989,

(Flla. 2000).

The State al so argued nunerous non-statutory aggravating
factors for the jury’s consideration. For exanple, the
prosecutor inpermssibly argued the future dangerousness of
M. Asay when referring to the aggravator of being on parole:
“I"’mon parole so what? The defendant has defied al
authority, all attenpts to constraint, no alternative but that
he nerits death” (R 1039-1040) and further:

Again, why is there such a law? Wy is that an

aggravating factor? Because we don’'t want people

sent to prison before to go do it again. The | aw

says, hey you have got to stop sonewhere, we can’t

have that because if not, what's the purpose in

having the law? | nean, why, if sonebody just runs

— just says, the heck with it, what’s the purpose in
havi ng the | aw?

(R 1048) (enphasi s added).

The prosecutor also inperm ssibly argued the unlikelihood
that M. Asay could be rehabilitated and thus asserted future
dangerousness: “[his nother] felt he could be rehabilitated.
Vell, it didn't work before, | nmean, he’s out on parole and he
kill ed sonebody else, so | don't see how that can work” (R

1044).° Future dangerousness is not a valid aggravating

o It should be noted that the prosecutor’s argunent was

factually incorrect when he stated “he’s out on parole and he
killed sonebody el se”. M. Asay was never charged or convicted
of killing anyone prior to this trial. The prior for which he
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factor. See, Koronondy v. State, 703 So. 2d (1997).

The State also inpermssibly attenpted to appeal to the
enotions of the jury and argued nonstatutory aggravation
repeatedly referring to the “last photo” taken of M. Booker
(R 1038; 1044). The prosecutor also inperm ssibly argued in
penalty phase that M. Asay had “no justification whatsoever,
the victimdidn't — was just mnding his own business” (R
1041) and “no evi dence what soever that he ever bothered
anybody, ever bothered the defendant at all that day” (R
1042) and regarding M. MDowell “[n]o evidence he ever hurt
anybody, no evidence that he ever hurt this defendant. And
again he no |l onger wal ks the face of the earth because of this
defendant’s actions” (R 1057). The prosecutor inpermssibly
told the jury that M. Asay would have to assert a
justification in order to establish mtigation.

These argunents served only to negate the proper
instructions the jury did receive and bol ster the incorrect
statenents of |aw nmade by the trial court. Thus, these
argunments unconstitutionally tainted M. Asay’'s penalty
pr oceedi ngs.

When taken alone or in conjunction with the
unconstitutional limtations inposed upon M. Asay by the
court and urged by the state, M. Asay was denied the

constitutionally sound and reliable penalty phase to which he

was on parole was auto theft.

36



was entitl ed.

C. THE TRI AL COURT’ S REFUSAL TO CONSI DER AND VEI GH
M Tl GATI ON ESTABLI SHED | N THE RECORD

M. Asay was denied a reliable sentencing in his capital
trial because the sentencing judge refused and failed to find
and wei gh the existence of mtigation established by the
evidence in the record, contrary to the Eighth and Fourteenth
Amendnents. Appellate counsel failed to raise this issue on
appeal. The post conviction court denied M. Asay’'s Rule
3.850 claimraising this issue and this Court affirmed stating
that the issue could have been raised on direct appeal. Asay
v. State, 769 So. 2d 974, 989 (Fla. 2000).

During the penalty phase, M. Asay presented a variety of
mtigating evidence. He showed that he was affectionate
toward and protective of his famly (R 1031), that he
assisted his famly financially (R 1026), that he had been
gainfully enployed prior to this offense (R 1026), that he
was good with and kind to children (R 1027), that he
renodel ed his nother's house for her (R 1027), that he hel ped
with fellowinmates in the jail to the point of giving them
the clothes off his back (R 1029-30), that he had
rehabilitation potential (R 1030), that he was only twenty-
three years old at the tinme of his arrest (R 1024), and that
he received his GED while in prison (R 1030). This evidence

was un-controverted and un-inpeached. The prosecution even
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conceded during penalty phase closing that there was evi dence
of M. Asay's good character (R 1044). |In addition, M. Asay
presented evidence that he was under the influence of al cohol
at the time of the crime (R 1017-18).

Despite this mtigating evidence, the trial court found
only one mtigator in his sentencing order - age at the tine
of the crinme. 1In a sentencing proceeding, the United States
Constitution requires that a sentencer not be precluded from
"considering, as a mtigating factor, any aspect of
defendant's character or record . . . that the defendant
proffers as a basis for a sentence |less than death." Lockett

v. Ohio, at 604; H tchcock v. Dugger, 481 U S. 393 (1987).

Additionally, "[w henever a reasonabl e quantum of conpetent,
uncontroverted evidence of mtigation has been presented, the
trial court nmust find that the mtigating circunstance has

been proved." Spencer v. State, 645 So. 2d 377, 385 (Fla.

1994) (citing N bert v. State, 574 So. 2d 1059, 1062 (Fl a.

1990). Moreover, the "exclusion of any relevant mtigating
evi dence affects the sentence in such a way as to render the

trial fundanentally unfair” Rley v. Wainwight, 517 So. 2d

656 (Fla. 1987) at FN2. The mtigation in M. Asay's case
satisfied the Spencer standards, because it was uncontroverted
by the prosecution and it was introduced by conpetent

W tnesses. Therefore, all of this mtigation should have been
considered. The failure to do this rendered the trial
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fundanental ly unfair, and was fundanental error. "[A] judge
who fails to consider or is precluded from considering
nonstatutory mtigating circunstances conmts reversible

error". Riley v. Wainwight, 517 So. 2d 656, 657 (Fla. 1987).

M. Asay's appell ate counsel was deficient in failing to
raise this claim The |aw supporting it was clearly
established at the tine of direct appeal and the record
reflected that this mtigation was not considered. M. Asay
was prejudiced as a result because the failure to provide M.
Asay with the individualized sentencing proceeding to which he
was entitled to was never presented to this Court for a
remedy. Taken individually or in conjunction with the errors
descri bed above, M. Asay’s sentence is not worthy of
confidence or reliable. M. Asay was prejudiced. It cannot
be said that but for the errors there is no reasonable
possibility that the outconme woul d have been different.
Appel | ate counsel was ineffective for not raising this on
di rect appeal .

D. CONCLUSI ON

The cunul ative effect of the above errors was to deny M.
Asay the reliable and individualized sentencing proceeding to
whi ch he was clearly entitl ed.

As a result of the trial court’s limting the mtigation
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that M. Asay was allowed to present, incorrect statenents of
law to the jury, the state’s urging limtation of mtigation,
over broad argunent of statutory aggravation, argunent for
nonstatutory aggravation and the trial court’s refusal to
consider and weigh mtigation that was presented, M. Asay’s
sentencer was deprived the of the opportunity to consider, and
did not consider relevant mtigating circunstances. See Penry

v. Johnson, us __ , 121 S C. 1910, 1920 (2001); Penry v.

Lynaugh, 492 U. S. 302, 318, 109 S. C. 2934 (1989); Eddings v.

&kl ahoma, 455 U.S. 104, 102 S. . 869 (1982); Lockett v. Ohio,

438 U. S. 586, 98 S. O 2954 (1978); Wodson v. North Carolina,

428 U.S. 280, 96 S. Ct. 2978 (1976). Accordingly, the death
sentence was i nposed upon M. Asay in a fundanentally
unconstitutional manner. Proffitt.

Appel  ate counsel did not raise this claimin it’s
entirety as presented herein. Accordingly, Petitioner
requests this Court exercise its authority to renmedy an
injustice, and to do justice by granting M. Asay habeas
relief in the formof a new penalty phase.

CLAIM 111

MR, ASAY' S JURY WEI GHED THE UNCONSTI TUTI ONALLY VAGUE

AGGRAVATOR OF ' COLD, CALCULATED AND PREMEDI TATED .

TH'S WVAS IN VIOLATION CF HS RIGHT TO AN

| NDI VI DUALI ZED AND RELI ABLE SENTENCI NG PROCEEDI NG,

AS GUARANTEED BY THE ElI GHTH AND FOURTEENTH

AMENDMVENTS TO THE UNI TED STATES CONSTI TUTI ON.

The instruction given to M. Asay’s jury on the “cold,
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cal cul ated and preneditated” aggravating factor was
unconstitutionally vague and over broad.
M. Asay’s trial attorney filed a “Motion to Prohibit
I nstruction on Aggravating Factors 5(h) 5(i)” (R 134-135).
Thi s was cont enporaneous wth the judge's penalty phase
instructions on CCP. The court denied the notion.
M. Asay’s trial attorney also requested the follow ng
proposed instruction on the CCP aggravator.
The phrase "cold, calculated and pre-neditated"”
refers to a higher degree of pre-nmeditation than
that which is normally present in a pre-neditated
murder. This aggravating factor applies only when
the facts show a particularly |lengthy, nmethodic, or
i nvol ved series of atrocious events or a substanti al
period of reflection and thought by the perpetrator
before the nurder
(R 995).
The judge gave the followi ng instruction on the CCP
aggravat or:
The phrase cold, calculated and preneditated, refers
to a higher degree of preneditation than that which
is normally present in a preneditated nurder. This
factor is applicable when the facts showed a
particularly I engthy period of reflection and
t hought by the perpetrator before the nurder.
(R 1067). This instruction failed to adequately guide the
jury and narrow the class of defendants eligible for the death
penalty. The Court addressed and defined “col d, cal cul ated,

and prenmeditated” one year prior to M. Asay’'s trial in Rogers

v. State, 511 So. 2d 526, 533 (Fla. 1987). Also in 1987,

Ni bert v. State, 501 So. 2d 1 (Fla. 1987 was deci ded and
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supported M. Asay’'s trial attorney's argunent that a
"substantial" period of reflection and thought was required
for CCP. N bert was decided before M. Asay's trial. The
Ni bert court stated that CCP "has been found when the facts
show a particularly |lengthy, nethodic, or involved series of
atroci ous events or a substantial period of reflection and

t hought by the perpetrator.”™ Nibert, at 4. The | anguage the
Ni bert court used mrrors M. Asay's proffered jury
instruction. This Court’s subsequent decisions have plainly
recogni zed that cold, calculated and preneditated requires
proof beyond a reasonabl e doubt of a “careful plan or

prearranged design.” Mtchell v. State, 527 So. 2d 179, 182

(Fla. 1988). This Court requires courts to apply these
limting constructions and consistently rejects this
aggravator when these limtations are not net. See e.q.,

Geen v. State, 583 So. 2d 647, 652 (Fla. 1991); Bates v.

State, 465 So. 2d 490, 493 (Fla. 1985).

In affirmng the denial of post conviction relief, this
Court held that the CCP vagueness claimwas procedurally
barred because "although [ ] not raised on direct appeal, [it]

coul d have been." Asay v. State, 769 So. 2d 974, 988 (Fl a.

2000) .

The defense proposed jury instruction was qualitatively
different fromthe instruction given at trial. The existing
case law at tine of M. Asay’'s direct appeal should have
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alerted the direct appeal attorney to raise this issue,
however this issue was not raised on direct appeal. Appellate
counsel s performance was deficient and M. Asay was
prejudiced. M. Asay was prejudiced by the fact that his jury
consi dered the aggravating factor in an overbroad fashi on and
the jury was not given adequate guidance regarding its
applicability.

"[T] here is Eighth Arendnent error when the sentencer
wei ghs an "invalid" aggravating circunmstance in reaching the
ultimate decision to inpose a death sentence."” Sochor v.
Florida, 504 U S. 527, 532 (1992)."[A]ln aggravating
circunstance is invalid in this sense if its description is so
vague as to |l eave the sentencer w thout sufficient guidance
for determ ning the presence or absence of the factor."

Espinosa v. Florida, 505 U. S. 1079, 1081 (1992). To prevent

vagueness, a limting construction nust be applied. Under
t hese circunmstances, the erroneous instruction tainted the
jury's recommendation, and in turn the judge's death sentence,
wi th Eighth Anendnent error. 1d. In conjunction with the
other errors cited throughout this petition, it cannot be said
that this error was harnl ess beyond a reasonabl e doubt.
CLAIM IV
THE PENALTY PHASE JURY | NSTRUCTI ONS AND THE
PROSECUTOR S COMVENTS | MPROPERLY SHI FTED THE BURDEN

TO MR ASAY TO PROVE THE APPROPRI ATENESS OF A LI FE
SENTENCE
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The trial judge instructed the penalty phase jury that
the mtigators had to outwei gh the aggravators, thereby
shifting the burden to the defendant to prove a life sentence
was appropriate. During penalty phase prelimnary
instructions, he told the jury:

You are instructed that this evidence, when
considered wth the evidence you have al ready heard,
is presented in order that you m ght determ ne,
first, whether sufficient aggravating circunstances
exi st that would justify the inposition of the death
penal ty, and, second, whether there are mtigating
circunstances sufficient to outweigh the aggravating
ci rcunst ances.

(R 1008) (enphasi s added).
This point was reiterated during final penalty phase
i nstructions:

It is your duty to . . . render to the Court an
advi sory sentence based upon your determ nation as
to whether sufficient aggravating circunstances
exist to justify the inposition of the death

penal ty, and whether sufficient mtigating
circunstances exist to outweigh any aggravating
circunstances found to exist.

(R 1064-65) (enphasis added).
The jury's inpression that the burden was on the
def endant to prove the appropriateness of a life sentence was
exacerbated by the prosecutor's earlier coments during voir
dire:
M. de |l a R onda: Now, on the other hand, does
anyone here feel that their support for the
death penalty is so strong that they would vote
for the death penalty even though the
aggravating factors may be outwei ghed by the
mtigating factors?
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(R 281).

"[ T] he Eighth and Fourteenth Amendnents require that the
sentencer, in all but the rarest kind of capital case, not be
precluded fromconsidering, as a mtigating factor, any aspect
of a defendant's character or record and any of the
circunstances of the offense that the defendant proffers as a

basis for a sentence |less than death." Lockett v. Chio, 438

U S 586, 604 (1978). The judge's and the prosecutor's
comments precluded the jury fromconsidering all mtigating
factors. The instruction that mtigators had to outweigh
aggravators inplies that those mtigators not strong enough to
out wei gh aggravators need not be considered. This is wong,
because under Lockett all mtigators nust be considered. The
jury was therefore inpermssibly [imted in their
consideration of relevant mtigating factors. "States cannot
limt the sentencer's consideration of any rel evant

ci rcunstance that could cause it to decline to inpose the

penalty." MC eskey v. Kenp, 481 U. S. 279, 306 (1987).

| nposi ng a burden to upon a defendent to prove that a
life sentence is appropriate violates the Due Process cl ause.

Mul | aney v. W lbur, 421 U S. 684, 703 (1975). The instruction

that mtigators have to outwei gh aggravators inperm ssibly

shifts the burden. It places the burden on the defendant to
produce enough mtigating evidence to show a life sentence is
appropriate. This is a clear violation of Mill aney, because
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t he burden should be on the State.
The post conviction court, ruled that this issue was not
an appropriate in a notion for post conviction relief and this

Court affirmed. Asay v. State, 769 So. 2d 974, 988 (Fl a.

2000). Appellate counsel was ineffective for not raising this

i ssue.

CLAIM V

FLORI DA S STATUTE SETTI NG FORTH THE AGGRAVATI NG

Cl RCUMSTANCES TO BE CONSI DERED IN A CAPI TAL CASE | S
FACI ALLY VAGUE AND OVERBROAD | N VI CLATI ON OF THE

El GHTH AND FOURTEENTH AMENDMVENTS. THE FACI AL

| NVALI DI TY OF THE STATUTE WAS NOT CURED I N MR
ASAY' S CASE VWHERE THE JURY DI D NOT RECElI VE ADEQUATE
GUI DANCE. AS A RESULT, MR ASAY'S SENTENCE OF DEATH
| S PREM SED UPON FUNDAMENTAL ERROR

At the tinme of M. Asay's trial, sec. 921.141 (5), Fla.
Stat. (1987), provided:

AGGRAVATI NG Cl RCUMSTANCES. - -

Aggravating circunstances shall be limted to the
fol | ow ng:

(a) The capital felony was commtted by a person

under sentence of inprisonnment or placed on
community control

(1) The capital felony was a hom ci de and was
commtted in a cold, calculated and preneditated
manner Wt hout any pretense of noral or |egal
justification.

This Court has recogni zed that the cold, calculated, and
prenmeditated instruction is subject to attack on grounds of

vagueness, Jackson v. State, 648 So. 2d 85 (Fla. 1994), and
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has narrowed its application. Rogers v. State, 511 So. 2d

526, 533 (Fla. 1987); Hanblen v. State, 527 So. 2d 800, 805

(Fla. 1988). Trial judges are to apply limting

constructions. See, e.d., Geen v. State, 583 So. 2d 647,

652-53 (Fla. 1991); Sochor v. State, 580 So. 2d 595, 604 (Fl a.

1991); Holton v. State, 573 So. 2d 284, 292 (Fla. 1990); Bates

v. State, 465 So. 2d 490, 493 (Fla. 1985).

Li kewi se, this Court has narrowed the application of the
aggravating factor of "under sentence of inprisonnent.” The
jury was not told that the weight of this aggravator was | ess
i f the defendant had not commtted the hom cide after

escaping. In Songer v. State, 544 So. 2d 1010 (Fla. 1989),

this Court indicated the gravity of this aggravator is
di m ni shed since the defendant "did not break out of prison
but nerely wal ked away froma work-rel ease job." Songer, at
1011. The jury was not advised that the weight of this
aggravator was |lessened if M. Asay obtained his release from
prison by |egal and non-violent nmeans. |In considering this
aggravator, the jury needed to be fully instructed. In M.
Asay's case, the jury did not receive an instruction regarding
this limtation on the consideration of aggravating
ci rcunst ances.

The | anguage of the aggravating circunstance "prior
conviction of a violent felony” is also facially vague and the
jury was not given adequate limting instructions regarding
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consideration of this aggravator. M. Asay's jury was
instructed that it may consider as a prior violent felony on
each count the felony of the second nurder of which he was
convicted. The death penalty in this case was predicated upon
an unreliable automatic finding of a statutory aggravati ng
circunstance -- the murder that formed the basis for
conviction on the other charge arising out of the sane
incident. The use of this felony as an aggravating factor

rendered the aggravator "illusory" in violation of Stringer v.

Black, 112 S. C. 1130 (1992). The jury was instructed
regardi ng an automatic statutory aggravating circunstance, and
M. Asay thus entered the penalty phase already eligible for
the death penalty, whereas other simlarly (or worse) situated
petitioners would not. The use of this automatic aggravating
circunstance did not "genuinely narrow the class of persons

eligible for the death penalty,"” Zant v. Stephens, 462 U. S

862, 876 (1983), and therefore the sentencing process was
rendered unconstitutionally unreliable. 1d. "Limting the
sentencer's discretion in inposing the death penalty is a
fundanmental constitutional requirenent for sufficiently
mnimzing the risk of wholly arbitrary and capri ci ous

action." Mynard v. Cartwight, 486 U S. 356, 362 (1988).

"[1]n a "weighing' State [such as Florida], where the
aggravating and mtigating factors are bal anced agai nst each
other, it is constitutional error for the sentencer to give
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wei ght to an unconstitutionally vague aggravating factor, even

if other, valid aggravating factors obtain." R chnond v.

Lewis, 113 S. . 528 at 534. A facially vague and overbroad
aggravating factor nmay be cured where "an adequate narrow ng
construction of the factor” 1is adopted and applied. Id.
However, in order for the violation of the E ghth and
Fourteenth Amendnents to be cured, "the narrow ng
construction” nust be applied during a "sentencing cal cul us”
free fromthe taint of the facially vague and overbroad
factor. 1d. at 535.

Fundanental error occurs when the error is "equivalent to

t he denial of due process.” State v. Johnson, 616 So. 2d

1(Fla. 1993). Fundanental error includes facial invalidity
of a statute due to "over breadth” which inpinges upon a

liberty interest. Trushin v. State, 425 So. 2d 1126, 1129

(Fla. 1983). The failure to instruct on the necessary
elements a jury nmust find constitutes fundanental error

State v. Jones, 377 So. 2d 1163 (Fla. 1979). This occurred

in M. Asay’s case.

Moreover, the statute is facially vague and overbroad in
violation of the Eighth and Fourteenth Amendnents. It
i npi nges upon a liberty interest. Thus, the application of

the statute violated due process, State v. Johnson, id., and

results in the arbitrary and capricious application of the
death penalty. M. Asay is entitled to state habeas relief.
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CONCLUSI ON AND RELI EF SOQUGHT

For all the discussed herein, M. Asay respectfully urges
this Court to grant habeas corpus relief in the formof a new
trial and/or penalty phase.
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