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PRELI M NARY STATEMENT

Petitioner, CHARLES KENNETH FOSTER, the defendant in the trial

court, will be referred to as petitioner or by his proper nane.
Respondent, the State of Florida, wll be referred to as the
St at e.

Pursuant to Rule 9.210(b), Fla. R App. P. (1997), this brief
will refer to a volune according to its respective designation

within the Index to the Record on Appeal. A citation to a vol une

will be followed by any appropriate page nunber wthin the
vol une. The synbol "IB" will refer to appellant’s initial brief
and will be followed by any appropriate page nunber. Al |

doubl e underlined enphasis is supplied.



STATEMENT OF THE CASE AND FACTS

In 1975, Charles Kenneth Foster was found guilty of first-
degree nurder and sentenced to death. Hi s conviction and death
sentence were affirmed on direct appeal. Foster v. State, 369
So.2d 928 (Fla. 1979). The facts of the case are recited in this
Court initial opinion, Foster v. State, 369 So.2d 928, 928-929
(Fla. 1979):

Anita Rogers, 20 years of age, and Gail Evans, 18 years
of age, net defendant and the victim Julian Lanier, at a
bar . They knew defendant, but the victim was a stranger

The girls, after a discussion, agreed to go the the

beach or sonmewhere else to drink and party with the nen.
The victim bought whiskey and cigarettes, after which the

four of them left in the victinis Wnnebago canper. The
victim was quite intoxicated and surrendered the driving
chore to Gail. The defendant and the girls had planned

for Gail to have sex with the victim and nmake sone noney.
Gail parked the vehicle in a deserted area and, after sone
conversation concerning conpensation, the victim and Gail
began to di srobe.

Def endant suddenly began hitting the victimand accusing

him of taking advantage of his sister. Def endant t hen
held a knife to the victims throat and cut his neck,
causing it to bleed profusely. They dragged the victim

fromthe trailer into the bushes where they laid him face
down and covered him w th pine branches and | eaves. They
could hear the victim breathing so defendant took a knife
and cut the victims spine.

The girls and defendant then drove off in the Wnnebago
and found the victims wallet underneath a mattress. The
defendant and the girls split the noney found in the
wal let and left the vehicle parked in the parking |ot of
a notel.

The next norning Anita Rogers went to the Sheriff's
Department and reported what had happened. She had been
commtted to a nental institution when she was 13 years of
age and was not charged with any offense in this case.

Def endant was charged by an indictnment with the of fenses
of first-degree nurder and robbery.



The defendant testified and, during his description of
the events of the evening, testified as foll ows:

| reckon I'Il just cop out. | have done it, killed him
deader than hell. | ain't going to set up here, | am
under oath and | ain't going to tell no fucking Ilies. I
wll ask the Court to excuse ny | anguage. | am the one
that done it. They didn't have a damm thing to do wth
it. It was preneditated and | intended to kill him I

woul d have killed himif he hadn't had no noney and | know
| never told you about it, but | killed him

Foster raised a Wtherspoon' challenge to the exclusion of
certain prospective jurors because of their conscientious
objection to the death penalty. This Court rejected that
chal | enge based on existing precedent in accord with V\i’therspoon2
and a Florida Statute, 8 913.13, Florida Statutes (1975), which
provided that a person who has beliefs which preclude him from
finding a defendant guilty of an offense punishable by death is
not qualified as a juror in a capital case. Foster next

asserted that the gruesonme and inflammatory photographs admtted

into evidence were unduly prejudicial. This Court, while
stating that the photographs were “indeed gruesonme and
offensive”, they were relevant and therefore adm ssible. The

Foster Court noted that one photograph introduced during the
penal ty phase showed that the death bl ow was delivered with such
tremendous inpact that it severed the victinms spinal cord,

however, this was evidence of the “atroci ous manner in which the

! Wtherspoon v. Illinois, 391 U S. 510, 521-23, 88 S. C
1770, 1776-7, 20 L.Ed.2d 776 (1968)

2 Canpbel|l v. State, 227 So.2d 873 (Fla. 1969) and Paranore
v. State, 229 So.2d 855 (Fl a.1969)

-3-



victim was nurdered and the deliberate, cold-blooded intent of
the defendant” and therefore, the photograph was properly
adm tt ed. Foster next clained that Florida’s death penalty
statute was unconstitutional. Foster attacked the prosecutor’s
discretion in bringing the charge and in plea bargaining, the
jury’'s discretion to convict of a |lesser offense and the
governor’s discretion in granting clenency. This Court
rejecting these attacks citing State v. Dixon, 283 So.2d 1
(Fla.1973), Aford v. State, 307 So.2d 433 (Fla.1975) and
Proffitt v. Florida, 428 U S 242, 96 S.C. 2960, 49 L.Ed.2d 913
(1976) . Foster contended that the trial court erred in finding
that the aggravating circunstances outweighed the mtigating
ci rcunst ances. Foster argued that the felony was commtted while
his under the influence of extrene nental or enotiona
di sturbance and the trial court did not consider this mtigating
factor. Foster presented the testinony of a psychiatrist and
his former wfe to establish his nental and enotiona
instability. The trial court also considered three psychiatric
reports.3 This Court agreed with the trial court that the
mtigating circunstances were not sufficient to overcone the
hei nous nature of the hom cide. The Foster Court found the
death penalty appropriate citing and discussing Sullivan v.
State, 303 So.2d 632 (Fla.1974) and observing that where a

defendant had a lengthy history of violence (just as defendant

% There was no presentence report filed in the case or

considered by the trial judge. Foster, 369 So.2d at 931

-4 -



Foster), had denonstrated callous indifference to human |ife,
and where his acts were for pecuniary gain, the death penalty
was properly inposed. Foster, 369 So.2d at 931 citing Henry v.
State, 328 So.2d 430 (Fla. 1976). This Court affirmed the
convi ction and sentence.

Foster sought certiorari review in the United States Suprene
Court which was denied. Foster v. Florida, 444 U S. 885, 100
SSa. 178, 62 L.Ed.2d 116 (1979). The Governor G aham of
Florida signed a death warrant on My 5, 1981, authorizing
Foster’s execution on June 3, 1981. Foster, on My 12, 1981,
filed a 3.850 notion for post-conviction relief in circuit court
in Bay County. The trial court, Judge Larry A. Bodiford, denied
the nmotion for postconviction relief wthout evidentiary
heari ng. The trial court also denied the application for stay
of execution.

Foster appealed. |In Foster v. State, 400 So.2d 1 (Fla. 1981),
this Court affirnmed the denial of the notion for post-conviction
relief without an evidentiary hearing. Foster asserted that
trial counsel was ineffective for (1) failing to investigate
certain readily available nedical records; (2) inproperly
advising him regarding the consequences of pleading of not
guilty by reason of insanity by telling himthat he would spend
the rest of his life in the "nuthouse" and (3) failing to
present expert wtnesses who could testify as to his nental
I nconpet ency. Foster also argued that he was taking the

prescription drug, valium and was inconpetent during the trial.



This Court held that Foster was conpetent to stand trial because
the “record conclusively shows that this assertion of
i nconpetency during the trial is wthout nerit”. This Court
outlined the colloquy prior to Foster taking the stand regarding
the insanity defense and that defense counsel, after Foster took
the stand and “confessed his guilt”, requested that the tria

court determne both Foster’s conpetency at this point and
Foster’'s sanity at the time of the nurder. In rejecting the
ineffectiveness claim this Court explained that trial counse

presented both Foster’'s former wfe and one psychiatrist
regardi ng Foster’s nental health. Regardi ng the ineffectiveness
clains, the Court explained that counsel was not ineffective in
focusing on the wfe' s “lay |anguage” testinony rather than the
expert’s “doctor |anguage” because this was “a nmatter of
j udgnent ”. Moreover, trial counsel, during the penalty phase,

presented a witten report of Commttee Finding |Inconpetency; a
petition for involuntary hospitalization and a hospitalization
certificate containing a diagnosis. Appl ying the standards set
forth in Knight v. State, 394 So.2d 997 (Fla.1981), this Court
found that the trial counsel provided reasonably effective
assi stance of counsel. The Foster Court also rejected a claim
that this Court reviewed material which was unknown to Foster
because such a claim is not a proper ground for a 3.850
post-conviction notion which is properly limted to an attack on
t he judgnment and sentence, not any action of the Florida Suprene

Court. Additionally, such a claim had previously been rejected



in Browmn v. Wainwight, 392 So.2d 1327 (Fla. 1981)(rejecting a
claim that the Florida Suprenme Court’s review ng pre-sentence
i nvestigations, psychiatric evaluations, contact notes nmade in
the corrections system or psychological screening reports by
corrections personnel was inproper). The Court also rejected
“other issues” which were or should have been raised on direct
appeal but did not specifically identify them

Foster filed a petition for a wit of habeas corpus in the
United States District Court for the Northern D strict of
Fl ori da. On May 29, 1981, the D strict Court ordered an
evidentiary hearing be held on tw <clainms of ineffective
assistance of trial counsel: (1) counsel’s alleged failure to
adequately investigate insanity defense and (2) counsel’s
alleged failure to adequately investigate nental illness as a
mtigating factor and stayed the execution. Fost er V.
Strickland, 515 F. Supp. 22 (N.D.Fla. 1981). The Court explained
that Foster alleged there were extensive psychiatric records,
including at |east seven prior commtnents, which counsel did
not di scover or pr esent at trial. Addi tional |y, t wo
psychi atrists exam ned Foster and found he may have been insane
at the time of the offense yet counsel did not present this
evidence in the guilt phase. During the penalty phase, where
mental inpairment is extrenmely inportant Dbecause it is a
mtigating factor, counsel did not put into evidence Foster’s

extensive psychiatric history. The federal <court held an



evidentiary hearing on June 18, 1981 on three clains of
i neffectiveness.

On July 2, 1981, the district court denied the federal habeas
corpus petition. Foster v. Strickland, 517 F. Supp. 597 (N.D. Fl a.
1981). The district Court explained the facts of the crine as
fol |l ows:

There was little doubt from the beginning that early in

the norning of July 15, 1975, Foster killed Julian Lanier.

Foster and Lanier net the evening before in Tot's Bar

where they got acquainted over a few drinks. At Lanier's

suggestion Foster agreed to find sone wonen who would hire
out for recreational sex. They traveled in Lanier's
canper to the Bay Shore Bar where Foster, with Lanier's
financial backing, found two wonmen who agreed to their
proposi tion. The foursonme drove to a secluded place to
party. There the party ended. Foster beat Lanier bl oody
and then, after talking to him briefly, slit his throat.

Wiile Foster and the wonen were covering Lanier wth

| eaves and branches, Lanier nmade sounds of Ilife which

inspired Foster to slice his cervical spine.

Foster, 517 F.Supp. at 599. The district court noted that five
day after the nurder, Foster gave a detailed confession to Bay
County Sheriff's O fice Investigator Joe Coram After Foster's
counsel filed a Suggestion of Insanity, the court appointed
three psychiatrists to exam ne Foster. The court found Foster
conpetent to stand trial on the basis of the psychiatrists’
reports. During the trial Foster took the stand and confessed
Foster testified:

| believe that she is the one that killed the man because

fuck it, 1 reckon I'lIl just cop out. | have done it,
killed him deader than hell. | ain't going to set up
here, I amunder oath and | ain't going to tell no fucking
lies. Il will ask the Court to excuse ny | anguage. | am
the one that done it. They didn't have a damm thing to do
wth it. It was preneditated and | intended to kill him



| would have killed himif he hadn't had no noney and |
know | never told you about it, but | killed him

Foster, 517 F.Supp. at 601. After Foster’s confession, counse

moved for a continuance and for additional psychi atric

exam nat i ons. The notion was deni ed. Foster was taking ten
mlligrans of Valiumthree tines a day during trial. Foster did
not inform counsel of this fact until shortly after the trial.

The district court addressed five clains ineffectiveness: (1)
failure to investigate and raise an insanity defense and to
present mtigating psychiatric evidence during the trial’s
sentenci ng phase; (2) failure to raise Foster’'s alleged
i nconpetency at trial; (3) nentioning the parole considerations
of a life sentence w thout requesting an appropriate limting
instruction; (4) failure to request an instruction telling the
jury to disregard evidence of Foster’s crimnal past and (5)
failure to object to the questions which elicited the testinony
about earlier crines.

The court rejected the failure to investigate clains because
the facts showed that counsel in fact obtained the nedical
records and that counsel talked wth Foster’s nother. Counse
did not talk with Foster’s siblings but counsel was aware of
such of the information the siblings provided through his
community contacts and nost of this information was also in the

medi cal records counsel reviewed.



As to counsel’s failure to question Foster’s conpetency to
stand trial, Foster argued that counsel was ineffective for
allowng the trial court based on the witten reports of the
three psychiatrists rather than asking for a hearing and putting
the psychiatrists on the stand. Counsel did not ask for a
hearing because he felt it would be useless because nost
psychiatrists would not change their opinion once it was down in
writing. The district court judge relying on his own trial
experience examning “a large nunber of psychiatrists” again and
concluded that counsel’s decision was “a realistic, effective
deci sion.” Foster, 517 F. Supp. at 601.

Foster next argued counsel was ineffective for failing to
notice Foster’s wuse of Valium The district court first
specifically found that contrary to Foster’s claimthat he slept
through nmuch of the trial, Foster did not sleep during trial
The district court observed that if counsel had filed a notion
for new trial alleging inconpetence based on Foster’s taking
Valium the notion would have been “a notion destined for
deni al ”. The court observed that the dosage of Valium Foster
was taking would have no effect other than “to relax hima bit”
and that Foster had been seriously abusing nuch stronger drugs.
Foster, 517 F.Supp. at 602. Foster next asserted that
counsel was ineffective for failing to present an insanity
def ense. The court rejected this assertions because the
decision not to present an insanity defense was Foster’'s, not

counsel’s. Counsel wanted to plea not gquilty by reason of

-10 -



insanity or attenpt to convince the jury to return a second
degree nurder verdict using the psychiatric evidence avail able.
Foster rejected an both strategi es because he wanted to “wal k or
burn”. Counsel explained the insanity defense and its
consequences. He accurately informed Foster that given Foster’s
long history of violence and the brutality of the nurder it was
highly likely he would be confined for a good while in a nenta
hospital. This possibility of confinenment caused Foster to
reject an insanity defense. Foster unrealistically was
convinced he could talk his way out of jail because despite his
many arrests Foster had never been convi cted. Foster reasoning
was that it wll be my word against the wonens’. Counsel
pointed out the fallacy of Foster's logic and tried many tines
to change Foster's m nd. Counsel explained the strength of the
State’s case. Counsel explained that the State had two
eyewi tnesses and Foster's confession would be devastating.
Counsel properly provided Foster an inforned evaluation of
potential defenses. Foster insisted on not follow ng counsel’s
advi ce. After properly advising Foster and trying to convince
him to follow the advice, counsel had no choice but to honor
Foster's wishes and forego the insanity defense and not present
the psychiatric evidence. Foster, 517 F.Supp. at 603.

Foster also challenged counsel effectiveness during the penalty
phase for failing to present evidence of the two statutory
mental mtigators. However, counsel did presented this evidence

specifically focusing upon extrene nental or enot i onal

-11 -



di sturbance. Counsel reasoned that expert psychiatric testinony
would be difficult for an unsophisticated Bay County jury to
under st and, consequently put Foster's ex-wife on the stand. He
felt she would evoke the jury's synpathy while presenting
evidence from which he could also argue the psychiatric
mtigating factors. She testified about Foster's
self-mutilation and suicidal urges and the apparent |[|ack of
reason for his actions. She testified:

He is a very sick person and | have begged for help for
him and so has his nmother and we could not get any help
from nobody. They would rather put himin the electric
chair and kill him than send him to an institution where
he can get help. He has been to the nental health unit on
a whole lot of occasions and they let him out and they
give himpills to calm his nerves and the Judge won't do
anyt hi ng. He prom sed that he would. | have talked to
Dr. Mason and he promsed he would and | talked to Dr.
Cluxton and he prom sed he woul d. And Everybody at the
Bay County Sheriff's Departnent knows ne and any tinme |
have ever had any occasion to talk to any of them asking
them to do sonething for him and nobody wll. And t hey
still won't because it's nuch easier to just go ahead and
el ectrocute himand get it over with so they don't have to
worry about sonmebody whose mind is bad. If he had T.B. or
anything they would put him in an institution and they
would help him where he couldn't hurt anybody but just
because his mnd is bad people don't wunderstand that.
They think it's all right just to go ahead and get hi m out
of society. But why didn't they get him out of society
before a crine like this had to be commtted.

Foster, 517 F. Supp. at 603-604. Counsel also put Dr. Mason, one
of the examning psychiatrists, on the stand. Dr.  Mason
testified that Foster had received psychiatric treatnment four
tinmes since 1968, that he had been diagnosed paranoid, and was
suicidally depressed. Records of a 1970 proceeding to determ ne

Foster's conpetency were also introduced. Counsel s argunent
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actually began during voir dire where he asked several jurors
whet her they would consider nental or enotional disturbance as
a mtigating factor in sentencing. The Court characterized
counsel’s use of Foster's ex-wife's testinmony was particularly

per suasi ve. Counsel argued in closing:

You know, | would like to alnost join that girl that was
on that stand in crying out; in crying out as nuch noney
as we spend. And it's a shanme that | live in a society

that thousands and thousands and thousands and literally
mllions of dollars that are spent that we don't that we
don't know nmuch about the m nd. You know the reasons that

officials haven't done anything | guess, we are treating
m nds about like the Indians treated boils wth sonme wet
NDSS. W are not even to the stage of treating the m nd
to where we can lance a boil, nuch |ess have penicillin.
We know | ess about the mnd than anything else. Yet in
our ignorant society the State askes (sic) you to kill a
per son.

That little girl cried out. She cried out if you are sick
with tuberculosis, if you are sick with tuberculosis we
treat it and we do. In nmy generation we have |earned how
to treat this. And | don't believe that forever we wll
continue to treat the mnd by putting wet nobss on it. I
think that we are on the threshold of treating the human
m nd. And | think the reason for twenty-five years of
holding a person in this thing wth sonebody that was
conpassi onate and sonebody says well during this period of
tinme, you know, |aws could be anended but if we are going

to keep them there and | am asking for the life. | am
asking for each of you to recommend to this Court that
this |life be saved because mtigating and extenuating

ci rcunst ances exi st.
Foster, 517 F. Supp. at 604.

As the district Court observed, “if counsel introduced
Foster's nedical history and testinony of his relatives as
Foster says he should have, a great deal of highly prejudicial
evi dence would have cone al ong”. The jury would have |earned

that Foster once took his nother's car from her at knifepoint;
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that he raped two wonen, one of whom was his sister-in-law and
that he had been arrested a nunber of tines for violent crines.
The district court concluded: the decision to try talking the
jury into a life sentence through use of enotional testinony,
psychiatric testinony, and a good ol d-fashioned appeal to nercy
was reasonabl e. “Anot her |awer may have done it differently.
Anot her | awer may have done it better. Another |awer may have
done it worse.” However, trial court was not ineffective.
Foster, 517 F.Supp. at 605. The district court also addressed
t he additional ineffectiveness clains and several other matters.

The Eleventh Circuit affirmed the district court’s denial of
relief. Foster v. Strickland, 707 F.2d 1339 (11th Cir.1983).
Foster asserted four <clainms: (1) ineffective assistance of
counsel counsel in the guilt and penalty phases of his trial;
(2) the constitutionality of instructions to the jury on the
wei ghing of aggravating against mtigating circunstances; (3)
the Florida Suprene Court’ use of non-record material in
reviewing his sentence; and (4) the constitutionality of jury
instructions allegedly limting consideration of non-statutory
mtigating circunstances. On rehearing, the Eleventh Circuit
denied all issues. Foster then sought certiorari relief in the
United States Suprene Court which was denied. Foster .
Strickland, 466 U.S. 993, 104 S.Ct. 2375, 80 L.Ed.2d 847 (1984).
Foster filed a successive federal habeas which was al so denied.
Foster v. Dugger, 823 F.2d 402 (11th Cr.1987), cert. deni ed,
487 U.S. 1241, 108 S. Ct. 2915, 101 L.Ed.2d 946 (1988).
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In Foster v. Wainwight, 457 So.2d 1372 (Fla. 1984), this
Court denied the petition for wit of habeas corpus. Foster
argued that availability of information to Florida Suprene Court
concerning defendants convicted of capital crinmes which was not
presented at trial and was not part of trial record or record on
appeal was unconstitutional. This Court found this argunent to
be meritless.* The Court rejected an inconpetency clai m because
the evidence presented in the habeas petition was cunulative to
evi dence presented at the trial. Foster further argued based on
Magi Il v. State, 386 So.2d 1188 (Fla.1980), that the trial court
failed to articulate any mtigating circunstances considered by
hi m before inposing the death sentence. The Court rejected a
proportionality argunent because the issue was addressed on
di rect appeal .

In Foster v. State, 518 So.2d 901 (Fla. 1987), this Court
remanded for a resentencing because the trial court failed to
consider nonstatutory mtigation. Foster asserted a Caldwell v.
M ssissippi, 472 U.S. 320, 105 S.Ct. 2633, 86 L.Ed.2d 231 (1985)
vi ol ati on. The Court found that the prosecutor’s comment to

jury that its recommendation was only advisory did not dimnish

* The record contains an June 20, 1977 order from this
court directing the trial judge, Judge Spears, to file a
statenent regarding whether he considered any evidence in
vi ol ati on of Gardner v. Florida, 430 US. 349, 97 S.C. 1197
51 L.Ed.2d 393 (1977) when inposing the death sentence. The
record contains a My 10, 1979 order stating that the trial
court filed a response on June 29, 1977 stating that he did not
consider any information not available to Foster or his counsel.

-15 -



jury's sense of responsibility. Foster also clained that his
sentenci ng proceeding violated Lockett v. GChio, 438 U S. 586, 98
S.C. 2954, 57 L.Ed.2d 973 (1978) and Hitchcock v. Dugger, 481
U S 393, 107 S.C. 1821, 95 L.Ed.2d 347 (1987). Fost er
asserted as nonstatutory mtigating factors his long history of
mental illness, his intoxication at the tinme of the nurder, and
his renorse for the crime. Foster, 518 So.2d at 902 n.2 Foster
argued that neither the jury nor the judge considered this
nonstatutory mtigating evidence. The Court noted that the jury
instruction condemmed in H tchcock was given and that the tria
court limted mtigation to statutory mtigating factors. The
Court remanded for a new sentencing proceeding at which all
mtigating evidence may be presented to the judge and jury.
This court affirnmed the denial of Foster's second postconviction
not i on, but we granted his habeas petition and ordered
resent enci ng based on the Hitchcock error.

The United States Suprene Court denied certiorari on the
Cal dwel | issue. Dugger v. Foster, 487 U.S. 1240, 108 S.Ct.
2914, 101 L.Ed.2d 945 (1988).

In Foster v. State, 614 So.2d 455 (Fla. 1992), this Court
again remanded for a new sentencing order to be entered. Foster
appeal ed the death sentence inposed after resentencing and the
trial court’s summary denial of his notion for postconviction
relief. Following the jury's 8-4 recomendation, the trial
judge inposed the death penalty. The trial court found three

aggravating circunstances: (1) the nurder was commtted during
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the course of a robbery; (2) the murder was cold, calculated

and preneditated; and (3) the nurder was especially heinous,
atrocious, or cruel. Foster offered thirteen mtigating
ci rcunst ances. The trial court found that the mtigation did

not outwei gh the aggravating circunstances. Foster, 614 So.2d at
458 n. 2. Thereafter, the court summrily denied the 3.850
notion w thout an evidentiary hearing.

The Foster Court first address the claimthat the trial court
erred in denying his 3.850 notion wthout an evidentiary
heari ng. Foster alleged a violation of Brady v. Mryland, 373
US 83, 83 S.C. 1194, 10 L.Ed.2d 215 (1963) arguing that the
state failed to disclose that it offered Gail Evans and Anita
Rogers deals in exchange for their testinony at trial and an
ineffectiveness claim This Court found the notion to be an
abuse of process. The Court noted that this was Foster’s third
postconviction notion. Foster had failed to show any
justification for his failure to raise the present clains in his
earlier postconviction notions. Moreover, both the Brady claim
and the ineffectiveness claim required that Foster establish
prejudice and he could not in light of his confession. Foster
also clained that the trial court erred in finding the nmurder to
be especially heinous, atrocious, or cruel and cold, calcul ated
and preneditated. After quoting the trial court factual
findings regarding the nurder, the Court held that “[t]hese
facts establish the existence of a careful plan or prearranged

design to kill.” Foster v. State, 614 So.2d at 461.
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Foster next «clainmed that the jury instructions inproperly
limted the consideration of mtigating evidence to “extrene”
enotional disturbances. This Court rejected this claim finding
no reasonable likelihood that the jurors wunderstood the
instruction to preclude them from considering any relevant
evi dence. Foster then argued that the jury instruction given in
hei nous, atrocious and cruel was inproper and this Court agreed
but found the error harnl ess because “Foster's killing of Julian
Lanier was especially heinous, atrocious, and cruel by any
standard.” Foster next asserted that the court erred in failing
to strike three venire nenbers for cause. However, Foster
exercised perenptory challenges to excuse these three jurors.
This Court then rejected a MO eskey v. Kenp, 481 U S. 279, 107
S.C. 1756, 95 L.Ed.2d 262 (1987) claim because Foster offered
nothing to suggest that the state attorney's office acted wth
purposeful discrimnation in seeking the death penalty in his
particul ar case. Finally, Foster clained that the trial court’s
sentencing order fails to evaluate all the proposed mtigating
factors. This Court noted that it could not determ ne whether
the trial court found that either of the two statutory nental
mtigating circunstances existed or whether found any of the
mtigating circunstances to exist or what weight was given to
them This Court remanded the case for the trial judge to enter
a new sentencing order followng the dictates of Rogers v.
State, 511 So.2d 526 (Fla.1987) and Canpbell v. State, 571 So.2d
415 (Fl a. 1990).
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In Foster v. State, 654 So.2d 112 (Fla. 1995), affirned the
death sentence followng the trial court’s issuance of a new
sent enci ng order. The trial court found three aggravators: (1)
the crime for which the defendant is to be sentenced was
coommitted while he was engaged in the conm ssion of or attenpt
to commt, the crime of robbery; (2) The crinme for which the
defendant is to be sentenced was especially heinous, atrocious
or cruel and (3) the capital felony for which the defendant is
to be sentenced was a homcide and was commtted in a cold,
cal culated and preneditated manner w thout any pretense of any
moral or legal justification. The trial court found fourteen
nonstatutory mtigators: (1) Foster nurdered Lanier while he was
under the influence of enotional or nental disturbance but not
extrene enotional or nental disturbance; (2) Foster's capacity
to appreciate the crimnality of his conduct or to conform his
conduct to the requirement of the law was inpaired but not
substantially; (3) Foster has an abusive fam |y background; (4)
Foster's poverty; (5) Foster's physical illnesses; (6) Foster's
love for, and love by, his famly; (7) Foster's alcohol and/or
drug addiction; (8) Foster's troubled personal life; (9
Foster's physical injuries; (10) Foster's lack of childhood
devel opnment; (11) Foster's struggle with the death of |oved
ones; (12) Foster's learning disabilities; (13) Foster's
potential for positive sustained human relationships and (14)

Foster's renorse for the crine. The trial court, supporting it
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finding that the nurder was heinous, atrocious and cruel,

st at ed:
the circunstances of this killing indicate a consciousl ess
and pitiless regard for the victims life and was
unnecessarily torturous to the victim Julian Franklin
Lani er. The victim did not die an instantaneous type of
deat h. The victim was severely beaten prior to death.

H s nose was fractured, his face was severely bruised and
his eyes were swollen shut from edema from henorrhage and
swelling resulting from the beating. After beating the
victim the defendant took out a knife and told the victim
"I"'mgoing to kill you; 1'mgoing to kill you." There is
evidence that one of the girls present asked the defendant
not to do it. The defendant then proceeded to stab the
victim in the throat. There is evidence of a defensive
wound to the victinms hand which indicates the victim
attenpted to fend off the knife as the defendant stabbed

him in the throat. After stabbing the victim in the
throat, the defendant grabbed the victim by his testicles,
or genitals, in order to nove the victim outside. The

victim groaned or npaned and the defendant stabbed the
victimin the throat a second tine. This second wound cut
the victims internal and external jugular veins. The
victim could have lived from 20 to 30 mnutes after this
wound was inflicted. Nei t her of these wounds to the neck
severed the victims vocal cords. There is evidence that
the victim asked the defendant not to do it again before

he was stabbed the second tine. After the second stab
wound, the victim was dragged into the woods where he was
covered wth bushes. The marks on the victims body

indicated to the nedical examner, that the victim was
either alive or dead a very short tinme before he was being
dr agged. It is consistent with what happened next to
assunme the victimwas alive. After the victimwas covered
in the woods, one of the girls acconpanying the defendant
reported to the defendant she could hear the victim
br eat hi ng. The defendant then went back to the victim
who was |lying face down, wuncovered him and cut the
victims spine wwth a knife. As described by one w tness,
there was no air comng from the body of the victim after
she heard "the «cracking”" of the spine. The nedi cal
exam ner indicated the victim could have lived 3 to 5
m nutes after his spinal cord was severed

The trial court, supporting it finding that the nurder was cold,

cal cul ated and preneditated, stated:
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prior to beginning to beat the victim had switched his
personal ring with a "K' on it wth one of the girls'
rings in order not to leave the "K' inpression on the
victims skin. One of the girls testified that the
def endant had told her he planned to rob the victim before
t he beati ng began.

The trial court quoted Foster testinony confessing to the

nmur der :
"I reckon 1'Il just cop out. | have done it, killed him
deader than hell. | ain't going to set up here, | am
under oath and | ain't going to tell no fucking Ilies. I
will ask the Court to excuse ny | anguage. I am the one
that done it. They didn't have a damm thing to do wth
it. It was preneditated and | intended to kill him I

woul d have killed himif he hadn't had no noney and | know
| never told you about it but I killed him"

The trial court found the facts of the nurder, together with the
defendant’s testinony, established the heightened degree of
prenmeditation required for the cold, calculated and preneditated
aggr avat or.

Foster raised three clains: 1) the death penalty is not
proportionate; 2) the trial court erred in concluding that a
conflict existed regarding expert opinion relating to the nental
health mtigators; and 3) the jury instruction on cold,
cal cul ated, and preneditated was constitutionally inpaired. The
Foster Court found that death was proportionate. This Court
rejected the second claim noting that it is the trial court’s
function to det erm ne whet her a particul ar mtigating
ci rcunstance was proven and the weight to be given. As to the
standard jury instruction on cold, calculated and preneditated,
this Court explained that the instruction was the sanme one held

to be invalid in Jackson v. State, 648 So.2d 85 (Fla.1994).
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This Court held that the jury instruction on cold, calculated,
and preneditated was inproper but the error was harnl ess. Thi s
Court reasoned that it was “particularly telling that after
having concealed Lanier's body wth bushes, Foster then
proceeded to cut Lanier's spine with a knife when he realized
that Lanier was still breathing” and “Foster had anple time to
reflect on his actions and their attendant consequences, after
concealing Lanier's body and before cutting Lanier's spine”.
This Court found “conpelling evidence of the heightened | evel of
preneditation required to establish the cold, calculated, and
premedi t at ed aggravator. In view of the fact that the trial
court found no statutory mtigators and three strong
aggravators, this Court found, beyond a reasonable doubt, that
the invalid cold, calculated and preneditated jury instruction
did not af f ect the jury's consideration and that its
recommendation would have been the sanme if the requested
expanded instruction had been given. The error was harn ess
because, given these facts, the nurder could only have been
cold, calcul ated, and preneditated.

The United State Suprene Court denied certiorari on Cctober
10, 1995. Foster v. Florida, 516 U S 920,116 S.C. 314,133
L. Ed. 2d 217 (1995).

Foster then filed a 3.850 notion on Septenber 9, 1998. An
anended notion was filed on Septenber 7, 1999. The trial court
held a Huff hearing. The trial court summarily denied all five

cl ai ms.
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SUMVARY OF ARGUNVENT

| SSUE |

Foster asserts that the trial court’s exclusion of pregnant
wonen and parents of young children denied his right to a jury
conprised of a fair cross-section of the community. The tri al
court denied fair cross-section claim because parents of young
children are not a recognized segnent of the community for
Cross-section purposes. First, while the trial court did not
address any bar, the fair cross-section issue is procedurally
barred. This claimrelates to the jury trial held in 1975. The
statute Foster challenges existed at the tine. Foster should
have brought the challenge in his direct appeal. Secondly, as
the trial court ruled, this Court has repeatedly rejected the
claim that this subsection violates a defendant Sixth Amendnent
right to a fair cross section of the community to by permtting
expectant nothers or the parents of a young child to be excused
fromjury duty. Expectant nothers and parents of children under
6 years old are not distinctive groups. Wiile ethnic mnorities
are distinctive groups, pregnant wonman are not. Race and gender
are immutable characteristics; however, pregnancy is not an
i mmrut abl e characteristic. Indeed, it is a tenporary condition
Parents of older children are not excluded and therefore, no
distinctive quality of parenthood is lost by the exclusion of
parents of young children. The classes excluded under this
subsection, i.e., pregnant woman and parents of children under

6 years, are not constitutionally significant.
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Foster also asserts that trial counsel was ineffective for
failing to discover and litigate the venire exclusion issue.
Trial counsel s not ineffective for recogni zing that
controlling pr ecedent prohibited this claim from Dbeing
successful. It is not deficient performance to refuse to argue
a position with controlling precedent against that position.
Trial counsel nerely recognized the reality that the argunent
is a non-starter. Nor was there any prejudice to Foster. | f
trial counsel had argued that the statute violated the fair
cross-section requirenent, the trial court would have sinply
denied the claim And this Court would have affirmed the tria
court’s denial based on its prior precedent. Thus, the tria
court properly denied both the fair cross-section and

i neffectiveness claim

| SSUE ||

Foster asserts that jury findings of both preneditated nurder
and felony nmurder violate double jeopardy. The doubl e jeopardy
claimis procedurally barred. The only clains that are properly
part of this appeal are issues related to the resentencing.
Foster should have raised this claim in his direct appeal or
first post-conviction notion. Furthernore, Foster is confusing
jury findings with convictions. The single conviction for first
degree nurder does not violate double |eopardy. A threshold
requi renent for a valid double jeopardy claimis that there be

two convictions for the same offense. Foster does not nmet this
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threshol d because he was convicted of only one count of first
degree nurder. Foster was not convicted for both preneditated
murder and felony nurder; rather, here there was only one
adj udi cation for the single death. The single conviction does
not violate double jeopardy. Thus, the trial court properly

summari |y deni ed Foster’s double jeopardy claim

| SSUE |11

Foster asserts a violation of Brady v. Maryland, 373 U S. 83,
83 S.Ct. 1194, 10 L.Ed.2d 215 (1963) regarding a letter from a
jail physician to the sheriff witten shortly after the crine
which stated that Foster was obviously nentally disturbed. The
trial court denied the claim explaining that the letter was not
uni quely known to the state and that Foster could not establish
prej udi ce. Brady does not apply if the evidence in question is
avai lable to the defendant from other sources. Nor can Foster
establ i sh prejudice. Foster alleges that the prejudice is that
the letter was from an “independent” expert, however, the
reports of nunerous “independent” experts were presented to the
trial court. The reports include discharge summaries from the
mental health unit of Bay County Menorial hospital, a nental
evaluation from a nine nonth involuntary commtnent to Florida

State Hospital at Chattahoochee and records from involuntary

commi t ment proceedi ngs. These reports were from psychiatrists
who had been treating Foster prior to the crine. They were
i ndependent experts. The letter only states Foster was
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obviously nentally disturbed; it does not contain a detailed
diagnosis |ike the reports. The letter was not nerely
cunmul ative; rather, it is of significantly |less value than the
reports actually presented. Thus, the trial court properly

summarily deni ed the Brady claim

| SSUE |V

Foster asserts that executing a defendant after an extended
stay on death row is cruel or wunusual punishnent. Foster
further asserts that electrocution constitutes cruel or unusua
puni shrent . This Court has previously rejected the claim that
it is cruel or a violation of an international treaty to execute
a defendant after an extended stay on death row The
el ectrocution claim is procedurally barred because it was not
raised on direct appeal. Additionally, this Court has
repeatedly held that the electric chair does not constitute
cruel or unusual punishnment. Moreover, the legislature has
anended the statute to provide for Ilethal injection as an
alternative to the electric chair. The availability of this
alternative forecloses any challenge to the electric chair as
cruel or unusual punishnent. The trial court properly concluded
that this issue is purely a matter of |aw and properly sunmarily

deni ed both cl ai ns.

| SSUE V
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Foster argues that any harmless error analysis in any death
case violates due process. Foster asserts that this Court
conducted a flawed harmless error analysis on the cold,
cal cul ated and preneditated aggravator in his direct appeal from
a resentencing, Foster v. State, 654 So.2d 112 (Fla. 1995). The
trial court summarily denied the claim explaining that the
propriety of this Court’s harmess error analysis is not
cogni zable in postconviction proceedings. Secondly, this Court
and the United States Suprene Court have both held that harmnl ess
error analysis is proper in a death case. Thus, this Court’s
harm ess error analysis perforned in the direct appeal did not
violate due process and the trial court properly summarily

denied this claim
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ARGUMENT
| SSUE |

DD THE TRI AL COURT PROPERLY SUMMVARI LY DENY THE
FAI R CROSS- SECTI ON CLAI M? ( Rest at ed)

Foster asserts that the trial court’s exclusion of pregnant
wonen and parents of young children denied his right to a jury
conprised of a fair cross-section of the community. The tri al
court denied fair cross-section claim because parents of young
children are not a recognized segnent of the community for
cross-section purposes citing Vasil v. State, 374 So.2d 465

(Fla. 1979).

STANDARD COF REVI EW

The standard of review for a summary denial of a 3.850 is de
novo. Cf. State v. datzmayer, 26 Fla.L. Wekly S279 n.7 (Fla.
May 3, 2001) citing Philip J. Padovano, Florida Appellate
Practice 8 9.4 (2nd ed. 1997). An order denying an evidentiary
hearing is sufficient if it sets forth a <clear rationale
expl ai ning why each claim was summarily denied. Asay v. State,
769 So.2d 974, 989 (Fla. 2000), citing Dhaz v. Dugger, 719 So.
2d 865, 868 (Fla. 1998)(stating that a summary denial of a
nmotion to vacate will be affirmed where the |aw and conpetent
substanti al evidence supports its findings). A trial court does
not have to attach specific portions of the record to the order
summarily denying postconviction relief where the reasons for

denial are clearly spelled out in the order. Patton v. State,
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25 Fla. L. Wekly S749 (Fla. Septenber 28, 2000); Sireci V.
State, 773 So.2d 34,773 So.2d 41, n.15 (Fla. 2000)(rejecting an
argunment that the trial court failed to cite to or attach the
portions of the record that refute the claim because while the
trial court did not attach portions of the record, it did state
its rationale citing Anderson v. State, 627 So.2d 1170, 1171
(Fla.1993)).

Furthernmore, while Foster was not granted a evidentiary
hearing followng his fourth notion for post-conviction relief
in state court, Foster has had an evidentiary hearing in federal
court to explore nunmerous ineffective assistance of counsel
cl ai ns. Foster v. Strickland, 517 F.Supp 597 (N.D. Fla. 1981).
This Court affirmed the denial of Foster’s third postconviction
motion finding it an abuse of process. Foster v. State, 614
So.2d 455 (Fla.1992). This fourth post-conviction notion is
|i kewi se an abuse of the process.” Thus, the trial court

properly summarily denied all five clains presented on appeal

FAI R CROSS- SECTI ON
This issue is procedurally barred. This claimrelates to the
jury trial held in 1975. The statute Foster chall enges existed

at the tine. Foster should have brought the challenge in his

> Even the *“shell” notion appears to be untinely.

Certiorari was denied in the United States Suprene Court on
Cct ober of 1995 yet the shell notion was not filed until three
years later in 1998.
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direct appeal. Issues that could have been raised on direct
appeal but were not are noncognizable clains through collatera
attack. Hall v. State, 742 So.2d 225, 226 (Fla. 1999).

The right to a jury trial includes a right that the jury be
drawn from a representative cross-section of the conmmunity
wi thout the systematic exclusion of [|arge, di stinct and
identifiable segnents of the conmmunity. Taylor v. Louisiana, 419
u. S. 522, 530, 95 S.C. 692, 697, 42 L.Ed.2d 690
(1975) (invalidating sections of Louisiana's constitution and
crimnal procedure code which precluded wonen from serving on a
jury unless they expressly requested in witing to serve). To
make a prima facie case that the fair cross-section requirenment
has been violated, a defendant nust show that: (1) the group
all egedly excluded is a distinctive part of the community, (2)
the representation of this group in venires from which juries
are selected is not fair and reasonable in relation to the
nunber of such persons in the comunity, and (3) this
underrepresentation is due to systematic exclusion of the group
in the jury selection process. Duren v. Mssouri, 439 U S. 357
364, 99 S.Ct. 664, 58 L.Ed.2d 579 (1979)).

The persons disqualified or excused fromjury service statute,
8 40.013(4), Florida Statutes, provides:

Any expectant nother and any parent who is not enployed

full time and who has custody of a child under 6 years of

age, upon request, shall be excused fromjury service.

First, this claim does not require an evidentiary hearing.

The statute itself established that the two groups, expected
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mothers and parents of young children, are systemcally
excluded.® Wether a statute violates the fair cross-section
requirenent is purely an issue of |aw Such a claim does not
require an evidentiary hearing. Whet her a defendant has been
denied the right to a jury selected froma fair cross-section of
the community is reviewed de novo. United States v. Phillips,
239 F.3d 829, 842 (7th Gir. 2001).

This Court has repeatedly rejected the claim that this
subsection violates a defendant Sixth Anendnent right to a fair
cross section of the comunity to by permtting expectant
nmot hers or the parents of a young child to be excused from jury
duty. Johnson v. Dugger, 523 So.2d 161, 163 (Fla. 1988), citing
Henderson v. State, 463 So.2d 196 (Fla. 1985) and Hi tchcock v.
State, 413 So.2d 741 (Fla. 1982).

In Htchcock v. State, 413 So.2d 741 (Fla. 1982), this Court
held that persons wth young children do not conprise a
constitutionally significant class and therefore excluding such
persons does not infringe upon a defendant’s right to a jury
conposed of a fair cross-section of the comunity. The
H tchcock Court relied on MArthur v. State, 351 So.2d 972, 975
(Fla.1977), which held that held that nothers wth young
children do not conprise a constitutionally significant «class

and therefore, excluding such wonen does not infringe upon a

® The exhibit attached to the notion is a prospective jury
list wwth handwitten notes from the original trial in 1975.
The notes say ex and pregnant or ex and a 4 year old child, etc.
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defendant’s right to a jury conposed of a fair cross-section of
the comunity. McArt hur explained that to evoke constitutional
concern, the group excluded nust be sufficiently distinctive and
concluded that nothers of young children are not so distinctive
as to evoke Sixth Amendment concerns. Hitchcock cited Duren v.
M ssouri, 439 U S 357, 99 S. (. 664, 58 L.Ed.2d 579 (1979),
whi ch held a Mssouri statute which exenpted all wonen fromjury
service unconstitutional. The H tchcock Court distinguished the
Florida statute which provided only a |imted exenption for
particul ar wonen. The Hitchcock Court found “nothing in Duren
which makes it necessary to recede from the Court's previous
rulings on this issue.” Htchcock, 413 So.2d at 745.

This claimfails the first prong of Duren which requires that
the group excluded be a distinctive part of the comunity.
Expectant nothers and parents of children under 6 years old are

not distinctive groups. VWile ethnic mnorities are distinctive

groups, pregnant woman are not. Race and gender are immutable
characteristics; however, pregnancy is not an i mutabl e
characteristic. Indeed, it is a tenporary condition. Follow ng

the logic of MArthur with the newer version of the statute,
parents of older children are not excluded and therefore, no
distinctive quality of parenthood is lost by the exclusion of
parents of young children. The classes excluded under this
subsection, i.e., pregnant wonman and parents of children under

6 years, are not constitutionally significant.
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Foster’'s reliance on Alachua County Court Executive V.
Ant hony, 418 So.2d 264 (Fla. 1982) is msplaced. This Court has
rejected this exact assertion in Henderson v. State, 463 So.2d
196, 201 (Fla. 1985). As the Henderson Court expl ai ned, Al achua
County Court Executive, held that the exenption for nothers with
small children violated equal protection grounds for not
treating simlarly situated fathers the sane way. As the
Henderson Court noted, the Sixth Amendnent was not involved in
Al achua County Court Executive and the case did not announce any
right of defendants that would support such an argunent. Parker
v. State,456 So.2d 436, 442 (Fla. 1984)(rejecting this sane
argunent and stating “[d]efendant’s reliance on Alachua County
Court Executive v. Anthony, 418 So.2d 264 (Fla.1982), is
m spl aced, because that case concerned deni al of equal
protection to male parents). Thus, the trial court properly
summarily denied this claim

Foster’s reliance on Parker v. State, 456 So.2d 436, 442 (Fl a.

1984), is wequally msplaced. Foster acknow edges that the
Parker Court “seens” to reject this argunment. There is no
“seens” about it. Parker rejected this claimas an alternative

hol di ng. The Parker Court observed, “we have previously ruled
contrary to defendant's position.” Id citing Htchcock v. State,
413 So.2d 741 (Fla. 1982) and McArthur v. State, 351 So.2d 972
(Fla. 1977). The Parker Court then distinguished Al achua County
Court Executive v. Anthony, 418 So.2d 264 (Fla.1982) as a case

concerning denial of equal protection, not denial of a fair
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Cross-section. The Parker Court further noted that Parker’s
reliance on Alachua County Court Executive was “msplaced”.
This Court later again rejected this exact claimin Henderson v.

State, 463 So.2d 196, 201 (Fla. 1985).

| NEFFECTI VENESS

Foster then asserts that trial counsel was ineffective for
failing to discover and litigate the venire exclusion issue. To
prove a claim of ineffective assistance of counsel, petitioner
must establish that: (1) counsel’s performance was deficient and
(2) prejudice because counsel’s errors were SO serious as to
deprive the defendant of a trial whose result is reliable. The
prejudice prong requires the defendant to show that there is a
reasonable probability that, but for counsel's unprofessional
errors, the result of the proceeding would have been different.
A reasonable probability is a probability sufficient to
underm ne confidence in the outcone. Cherry v. State, 781 So.2d
1040, 1048 (Fla. 2000), citing, Strickland v. Washington, 466
US 668, 104 S.C. 2052, 80 L.Ed.2d 674 (1984). Ineffective
assi stance of counsel clains are reviewed de novo. Stephens v.
State, 748 So.2d 1028 (Fla. 1999).

Trial counsel is not ineffective for recognizing that
controlling pr ecedent prohibited this claim from Dbeing
successful. It is not deficient performance to refuse to argue
a position with controlling precedent against that position.

Trial counsel nerely recognized the reality that the argunent
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is a non-starter. Nor was there any prejudice to Foster. | f
trial counsel had argued that the statute violated the fair
cross-section requirenent, the trial court would have sinply
denied the claim And this Court would have affirmed the tria
court’s denial based on Henderson v. State,

463 So.2d 196, 201 (Fla. 1985); Parker v. State, 456 So.2d 436
442 (Fla. 1984); Htchcock v. State, 413 So.2d 741 (Fla. 1982)
and McArthur v. State, 351 So.2d 972 (Fla. 1977). Thus, the
trial court properly denied both the fair cross-section and

i neffectiveness claim
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| SSUE 1|1
DD THE TRIAL COURT PROPERLY SUMVARI LY DENY THE
CLAIM THAT JURY FINDINGS OF BOTH PREMEDI TATED
AND FELONY MJRDER VIOLATE DOUBLE JEOPARDY?
(Rest at ed)

Foster asserts that jury findings of both preneditated nurder
and felony nurder violate double jeopardy. The trial court
found this claimto be procedurally barred citing Rutherford v.
State, 727 So.2d 216, 218 n.2 (Fla. 1998)(affirmng sunmarily
deni al of double jeopardy claim as procedurally barred because
doubl e jeopardy claim was unsuccessfully raised his on direct
appeal ). The trial court also ruled that the single conviction
did not violate double jeopardy citing Lanb v. State, 532 So.2d
1051 (Fla. 1988).

First, the double jeopardy claim is procedurally barred.
| ssues that could have been raised on direct appeal but were not
are noncogni zable clainms through collateral attack. Hall v.
State, 742 So.2d 225, 226 (Fla. 1999). This is post-conviction
appeal from a resentencing. The only clainms that are properly
part of this appeal are issues related to that resentencing.

Furthernore, there is no need for an evidentiary hearing to
resol ve the double jeopardy claim The issue is purely a matter
of law that does not require any factual devel opnent. Courts do
not conduct evidentiary hearings on issues that are solely a
matter of |aw because there is no additional fact finding

required and no factual dispute to resolve. Therefore, no

evidentiary hearing is required. Double jeopardy clains present
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a pure question of law reviewed de novo. United States v.
Duart e- Acero, 208 F.3d 1282, 1284 (11" Cir. 2000).

Furt her nore, Fost er S confusing jury findings wth
convictions. The single conviction for first degree nurder does
not violate double jeopardy. A threshold requirenent for a
valid double jeopardy claimis that there be two convictions for
the sane offense. Foster does not net this threshold because he
was convicted of only one count of first degree nurder.

The first degree nurder statute, 8§ 782.04(1)(a), Florida
Statutes, is an alternative conduct statute. The statute allows
the state to prove one crinme, the crime of nurder, in two
different ways. Preneditated nurder and felony nurder are
alternative theories of liability, not separate convictions.

In Lanb v. State, 532 So.2d 1051 (Fla.1988), this Court held
that a jury finding of guilt as to both preneditated nurder and
felony nurder does not violate double |eopardy. Lanmb argued
that he could not be indicted and found guilty of both
first-degree preneditated and felony mnurder stemming from a
singl e death. This Court rejected the claim reasoning that
“there is no reason why a defendant cannot preneditate a nurder
commtted during the course of a felony.” This Court found that
the trial court correctly adjudicated him guilty of only one
murder and affirmed Lanb's conviction. Lanb, 532 So.2d at 1052.

By contrast, in Gaskin v. State, 591 So.2d 917, 920 (Fla
1991), this Court held that a defendant cannot be convicted for

both preneditated nurder and felony nurder. Gaskin was
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convicted of four counts of nmurder for the death of two persons.
He was convicted of both preneditated and felony nurder for each
of the two deaths. This Court explained that each death w |
support only one adj udi cati on.

Foster’'s reliance on Wttenen v. State, 735 So.2d 538 (Fla.
2d DCA 1999), is msplaced. Wttenen was convicted of
preneditated first-degree nurder, first-degree felony nurder,
and arned robbery. Al three convictions arose out of the sane
incident which involved only one nurder. The trial court
vacated Wttenen's sentence for felony nurder but not the
adj udi cati on. The second district, relying on this Court’s
decision in Lanb v. State, 532 So.2d 1051 (Fla.1988), agreed
that convictions for both premeditated and felony nurder for the
sane single nurder violate double jeopardy and renmanded for
entry of an order vacating the conviction for felony nurder.

Here, there was only one adjudication. As in Lanb, there was
a finding by the jury that the State proved the one nurder both
ways. Here, in conpliance with Gaskin, Foster was not convicted
for both premeditated nurder and felony nurder; rather, here
there was only one adjudication for the single death. The
single conviction does not violate double jeopardy. Thus, the
trial court properly summarily denied Foster’s double jeopardy

claim’

" Appellant attenpts to relitigate the insufficiency of the

evidence to support the robbery albeit as part of his double
j eopardy claim This insufficiency issue was raised on direct
appeal . Foster may not relitigate this sane claimin his 3.850
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ISSUE I11
DD THE TRIAL COURT PROPERLY SUMVARI LY DENY THE
BRADY CLAI M REGARDI NG A LETTER FROM AN EXAM NI NG
PHYSI CI AN? ( Rest at ed)

Foster asserts a violation of Brady v. Maryland, 373 U S. 83,
83 S.Ct. 1194, 10 L.Ed.2d 215 (1963) regarding a letter from a
jail physician witten to the sheriff shortly after the crine
which stated that Foster was obviously nentally disturbed. The
trial court denied the claim explaining that the letter was not
uni quely known to the state and that Foster could not establish
prej udi ce.

Contrary to Foster’s assertion, the prejudice prong of Brady
is routinely resolved by this Court and other appellate courts
w thout an evidentiary hearing being held. Brady clains are
reviewed de novo. United States v. Hughes, 230 F.3d 815, 819 (5"

Cr. 2000). To establish a Brady violation, petitioner nust

establish that the letter was “(1) favorable to the accused,

notion by attenpting to cloth it as a double jeopardy claim
Arbelaez v. State, 775 So.2d 909, 918 (Fla. 2000)(concluding
that the claim was nerely a recouching of the claim already
presented on direct appeal and rejected by this Court and thus
was procedurally barred in a postconviction proceeding); Shere
v. State, 742 So.2d 215, 218 n.7 (Fla. 1999)(concluding that the
claim was procedurally barred because on direct appeal this
Court held that the aggravator was supported by the evidence).
Thus, the claimis procedurally barred by the law of the case
doctrine. Furthernore, the insufficiency claimit is meritless.
Foster asserts that there is no evidence of robbery in |ight of
the defendant’s testinony that he didn't rob the victim The
jury is not required to believe a defendant’s version of the
crime. Wods v. State, 733 So.2d 980, 986 (Fla. 1999)(noting
that the jury is not required to believe the defendant’s version
of the facts where the State has produced conflicting evidence).
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either because it is exculpatory, or because it is inpeaching;
(2) it nmust have been suppressed by the State, either willfully
or inadvertently and (3) prejudice nust have ensued. Way V.
State, 760 So.2d 903, 910 (Fla.2000)(quoting Strickler .
Greene, 527 U S. 263, 281-82, 119 S.C. 1936, 144 L.Ed.2d 286
(1999), cert. denied, 121 S. . 1104 (2001). Prejudice is
measured by determ ning whether the favorable evidence could
reasonably be taken to put the whole case in such a different
light as to underm ne confidence in the verdict. In applying the
test, the evidence nust be considered in the context of the
entire record. Rose v. State, 26 Fla.L. Wekly S210 (Fla. Apri
5, 2001)

However, Brady does not apply if the evidence in question is
avai |l able to the defendant from other sources. United States v.
Davis, 787 F.2d 1501, 1505 (11th G r.1986); United States v.
Brothers Const. Co. of Chio, 219 F.3d 300, 316 (4" Cr.
2000) (finding evidence was not Brady material because it was
avail able through the FOA); United States v. Cark, 928 F.2d
733, 738 (6" Cir 1991)(stating that no Brady violation exists
where the wevidence is available to defendant from another
source) ; United States v. Far kas, 867 F.2d 609 (4t"
Cir.1989) (concluding federal regulations, which are published in
the Federal Register and the Code of Federal Regulations, are
not Brady material). \Were information is equally available to
all parties, the evidence can not be said in any meaningful

sense to be “suppressed’” as required by Brady. United States v.
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Brown, 628 F.2d 471, 473 (5th Cr. 1980) (observing that in “no
way can information known and avail able to the defendant be said
to have been suppressed by the Governnent.”) In Baxter v.
Thomas, 45 F.3d 1501, 1506 (11th Cir. 1995), the Eleventh Circuit
rejected a Brady claim because the defendant was equally aware
of the information. Baxter asserted that the prosecution failed
to disclose an order froma prior crimnal case in which he was
found tenporarily inconpetent to stand trial. The Eleventh
Circuit explained that Baxter hinself was aware of the order.
Baxter, 45 F. 3d at 1507.

Here, Foster hinself, |ike Baxter, was aware that a physician
had treated him in jail shortly after the nurder. | ndeed,
Foster was aware of this information before the prosecutor.
Thus, here, |ike Baxter, there was no Brady viol ation.

Nor can Foster establish prejudice. Foster alleges that the
prejudice is that the letter was from an “independent” expert,
however, the reports of nunerous “independent” experts were
presented to the trial court. These reports include discharge
summaries from the nental health unit of Bay County Menori al
hospital, nental evalution from a nine nonth involuntary
commtnment to Florida State Hospital at Chattahoochee and
records from involuntary comm tnent proceedings. These reports
were from psychiatrists who had been treating Foster prior to
the crine. They were independent experts. More inportantly,
unlike the jail physician who is not identifies as a

psychiatrist, these reports were from psychiatrists. The letter
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from Dr. Stewart only contained the phrase that Foster
“obviously is nentally disturbed” wthout a diagnhosis or
identification of the nental disturbance. By contrast, the
reports contain detail ed diagnosis. The progress notes from a
1968 hospitalization contain a diagnosis of schizophrena and
treatment w th Thorazine. A report from a 1970 involuntary
hospitalization at Florida State Hospital contains a detailed
mental history and a diagnosis of *“schizophrenia, paranoid
type”. A discharge summary from 1972 by Dr. Sapozni koff’s of
Bay County Menorial Hospital ruled out psychosis but diagnosed
Foster as “emptionally unstable personality wth psychopathic
traits” and contained information that any seizure disorder was
controlled by Dilantin. A second discharge summary from 1973
also from Dr. Sapoznikoff’s following an apparent suicide
attenpt diagnosed Foster as “enotionally unstable personality
with psychopathic traits” and contained information that any
seizure disorder was controlled by Dilantin. The di scharge
summary from Dr. Mason of Bay County Menorial in early 1974
di agnosed Foster as a “latent schizophrenic or enotionally
unstabl e personality” and “he was suffering from a psychotic
organic brain syndrone” and that Foster becane psychotic when he
uses al cohol. A second discharge sunmary from Dr. Mason of Bay
County Menorial in late 1974 diagnosed Foster as a “paranoid
schi zophrenic” with a long history and noted his treatment wth

Hal dol. The letter was not nerely cunulative; rather, it is of
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significantly less value than the reports actually presented.
Thus, no prejudi ce ensued.

Foster also asserts a discovery violation. Foster is confused
regarding the nature of discovery violations. The rules of
di scovery are designed to prevent trial by surprise. A
di scovery violation neans that the State wuses incrimnating
evidence at trial or a resentencing wthout disclosing that
evidence to the defense. The letter was not admtted at trial
Therefore, by definition, no discovery violation occurred. Cf.
Rose v. State, 26 Fla.L. Wekly S210 (Fla. April 5, 2001)(in a
resentencing where photographs were not introduced at the
original proceeding but were introduced at the resentencing,
stating that the claim appears to constitute a R chardson cl aim
as well as a Brady issue but then clarifying that two different
set of photographs were involved). Thus, the trial court

properly summarily denied the Brady claim
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| SSUE |V
DD THE TRIAL COURT PROPERLY SUMVARI LY DENY THE
CRUEL AND UNUSUAL PUNI SHVENT CLAI M CONCLUDI NG
THAT THE |SSUE WAS PURELY A MATTER OF LAW?
(Rest at ed)

Foster asserts that executing a defendant after an extended
stay on death row is cruel or wunusual punishnent. Foster
further asserts that electrocution constitutes cruel or unusua
puni shnent . The trial court denied this claim because it was
“W thout nerit” citing Knight v. State, 746 So.2d 423, 437 (Fla.
1998), cert. denied, 528 U S. 990, 120 S.Ct. 459, 145 L.Ed.2d
370 (1999).

This issue is also does not require an evidentiary hearing.
The cruel or wunusual punishnent chall enge does not require any
addi tional factual devel opnent. The only fact necessary to
support this claimis that the defendant has been on death row
since 1975. (Postconviction notion at 16). This fact is
established by the judgnent and sentence and is not in dispute.
Such a claimis purely a matter of |aw that does not require an
evidentiary hearing. Thus, no hearing is required to resolve
this issue. A claim that a punishnment violates the Eighth
Amendnent' s ban agai nst cruel and unusual punishnent ir revi ewed
de novo. Wndhamv. Merkle, 163 F.3d 1092, 1106 (9" Cir. 1998).

This Court has previously rejected the claimthat it is crue
or a violation of an international treaty to execute a defendant

after an extended stay on death row. Booker v. State, 773

So.2d 1079, 1096 (Fla. 2000), cert. denied, 2001 W 243444 (Nay
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14, 2001)(rejecting claim for a defendant who had spent “over
two decades on death row'); Knight v. State, 746 So.2d 423, 437
(Fla.1998), cert. denied, 528 US. 990, 120 S.C. 459, 145
L.Ed.2d 370 (1999)(rejecting claim for a defendant who had
“endured nore than two decades on death row’). As the Knight
Court explained, both federal or state courts have rejected such
cl ai ns. Kni ght, 746 So.2d at 437, citing White v. Johnson, 79
F.3d 432 (5th G r.1996); State v. Smth, 931 P.2d 1272 (Mont.
1996); State v. Schackart, 947 P.2d 315, 336 (Ariz. 1997), cert.
denied, 525 U S. 862, 119 S. C. 149, 142 L.Ed.2d 122 (1998)

The California Supreme Court has recently held that two decades
on death row did not amount to cruel and unusual punishnent

Peopl e v. Anderson, - P.3d - (Cal. May 14, 2001). The Anderson
Court explained that the appeals process is a constitutional
safeguard, not a constitutional defect. The California Suprene
Court observed that any delay argunent was “untenable” because
if the death sentence is reversed on appeal, a defendant has
suffered no conceivable prejudice and if the death sentence is
affirmed, the delay has prolonged his life. The Anderson Court
noted that a defendant can have no conceivable conplaint about
his extended incarceration because |ife w thout possibility of
parole is the mninum sentence. In other words, a defendant

woul d been facing prolonged incarceration regardless of the

del ay.
As another court observed, the delay in capital cases, in
|arge part, “is a function of the desire of our courts, state
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and federal, to get it right, to explore exhaustively, or at
| east sufficiently, any argunent that mght save soneone’s
life.” Chanbers v. Bowersox, 157 F.3d 560, 570 (8" Cr

1998) (stating that a fifteen year delay does not “even begin to
approach a constitutional violation”). There is nothing unusua

about a significant period between a death penalty being inposed
and the execution. Unfortunately, it is all too wusual for
defendants to be executed only after an extended |length of tine
on death row. Thus, an extended stay on death row is not crue

or unusual .

The el ectrocution claimis procedurally barred. Hall v. State,
742 So.2d 225, 226 (Fla. 1999)(reasoning that execution by
el ectrocution is cruel or wunusual punishnment or both under the
Florida and United States Constitutions, is procedurally barred
because it was not raised on direct appeal). Additionally, this
Court has repeatedly held that the electric chair does not
constitute cruel or unusual punishnment. Bryant v. State, 26 Fla.
L. Weekly S218 (Fla. April 5, 2001); Holland v. State, 773 So.2d
1065, 1079 (Fla. 2000); Provenzano v. Moore, 744 So.2d 413
(Fla.1999), cert. denied, 528 U S 1182, 120 S. . 1222, 145
L. Ed.2d 1122 (2000); Jones v. State, 701 So.2d 76, 79
(Fla.1997). Mor eover since this Court’s decision in
Provenzano, the legislature has anended the statute to provide

for lethal injection as an alternative to the electric chair.®

8 The execution of death sentence statute, § 922.10,

Florida Statutes (2000), provides in pertinent part:
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The availability of this alternative forecloses any challenge to
the electric chair as cruel or unusual punishnment. Stewart v.
LaG and, 526 U S 115, 119 S . Ct. 1018, 143 L.Ed.2d 196
(1999) (hol di ng petitioner waived Eighth Arendnent claimthat gas
chanber was cruel and unusual punishnment by choosing to be
executed by gas rather than lethal injection). The trial court
properly concluded that this issue is purely a matter of |aw and
properly summarily denied this claim based on this Court’s

precedent .

A death sentence shall be executed by el ectrocution or
I ethal injection in accordance with s. 922.105.
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| SSUE V
DD THE TRIAL COURT PROPERLY SUMVARI LY DENY THE
CLAIM THAT THIS COURT' S HARMLESS ERROR ANALYSI S
VI OLATED DUE PROCESS? (Rest at ed)

Foster argues that any harmless error analysis in any death
case violates due process. Foster asserts that this Court
conducted a flawed harmless error analysis on the cold,
calcul ated and preneditated aggravator. In Foster’s direct
appeal from a resentencing, Foster v. State, 654 So.2d 112 (Fl a.
1995), this Court found that the jury instruction on the cold,
cal cul ated, and preneditated aggravator was inproper based on
Jackson v. State, 648 So.2d 85 (Fla. 1994) because the
instruction did not adequately explain the difference between
the prenmeditation required to convict for first-degree nurder
and the heightened preneditation required to find the CCP

aggravat or. However, this Court found that the error was

harm ess.® The trial court summarily deni ed the clai mexplaining

o The Foster Court explained that the giving of an
erroneous CCP instruction could be harmess, if the State
establishes “beyond a reasonable doubt that the invalid CCP
instruction did not affect the jury's consideration or that its
recomendation would have been the sanme if the requested
expanded instruction had been given.” The Foster Court
concluded that the error was harnm ess because the nurder could
only have been cold, calculated, and preneditated. This Court
found it “particularly telling” that after having concealed
Lanier's body with bushes, Foster then proceeded to cut Lanier's
spine with a knife when he realized that Lanier was still
breathing and that Foster had “anple” tinme to reflect on his
actions and their attendant consequences, after concealing
Lanier's body and before cutting Lanier's spine, which was
“conpelling evidence of the heightened level of preneditation
required to establish the cold, calculated, and preneditated
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that the sufficiency of this Court’s harnml ess error analysis nmay
not be raised in a postconviction notion citing Shere v. State,
742 So.2d 215, 218 n. 7 (Fla.1999) and ruled that the
constitution permts appellate courts to affirm a death sentence
after striking an aggravator by performng a harmess error
review citing Cenons v. Mssissippi, 494 U S. 738, 110 S C.
1441, 108 L. Ed.2d 725 (1990).

This issue is also does not require an evidentiary hearing.
Harm ess error analysis is an appellate concept that does not
require any additional factual devel opnent. Any addi ti onal
evi dence devel oped after the sentencing is irrelevant because
the fact finder would not have heard the additional evidence.
Such a claimis purely a matter of |aw that does not require an
evidentiary hearing. Thus, no hearing is required to resolve
this issue.

First, as the trial court noted, the propriety of this Court’s
harm ess error analysis is not «cognizable in postconviction
proceedings. Sireci v. State, 773 So.2d 34, 40 n.12 (Fla.
2000) (expl ai ning that challenges the sufficiency of this Court's
harm ess error analysis on direct appeal , may  not be
appropriately raised in a notion for postconviction relief
citing Shere V. St at e, 742 So. 2d 215, 218 n. 7
(Fla.1999) (finding that defendant’s claim <challenging the

sufficiency of this Court’s harmess error analysis on direct

aggravator.” Foster, 654 So.2d at 115.
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appeal cannot be raised in a notion for postconviction relief).
Because the issue is not cognizable, there is no standard of
revi ew.

Secondly, this Court and the United States Suprene Court have
both held that harmess error analysis is proper in a death
case. Denps v. Dugger, 714 So.2d 365, 367(Fla. 1998)(rejecting
a claim that the harmess error analysis violated Cenons v.
M ssissippi, 494 U S 738, 110 S. . 1441, 108 L.Ed.2d 725
(1990) and affirmng a death sentence after striking two
aggravators citing Wite v. Dugger, 565 So.2d 700, 702
(Fla.1990)); Jones v. United States, 527 U S. 373, 402, 119
S.C. 2090, 2109, 144 L.Ed.2d 370 (1999)(concluding in a direct
appeal of a federal death penalty case that any error in the
nonstatutory aggravators of victim vulnerability and victim
i npact was harnl ess and explaining that harm ess error review of
a death sentence may be perfornmed in at least tw different
ways: (1) an appellate court may choose to consider whether
absent an invalid factor, the jury would have reached the sane
verdict or (2) it may choose instead to consider whether the
result would have been the sanme had the invalid aggravating
factor been precisely defined citing Cenons v. Mssissippi, 494
U.S. 738, 753-54, 110 S.Ct. 1441, 108 L.Ed.2d 725 (1990)).
Thus, this Court’s harmess error analysis perforned in the
direct appeal did not violate due process and the trial court

properly summarily denied this claim
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CONCLUSI ON

The State respectfully requests that this Honorable Court

affirmthe trial court’s denial of the 3.850 notion.
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