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PRELI M NARY STATEMENT

Article 1, Sec. 13 of the Florida Constitution provides: "The
writ of habeas corpus shall be grantabl e of right, freely and w t hout
cost." These clains denonstrate that M. Jones was deprived of
the right to a fair, reliable, and individualized sentencing
proceedi ng and that the proceedings resulting in his conviction
and deat h sentence vi ol at ed f undanent al constitutional
i nperatives.

The proceedings in his case wll be cited to as foll ows:

“R” — record on direct appeal from initial trial court
pr oceedi ngs;

“R2." — record on direct appeal fromresentencing;

“PC-R” — record of post-conviction proceedings.
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| NTRODUCTI ON

The following clains are being filed in order to preserve
the issues therein for further review to address substantial
cl ai ms of
error under the Fifth, Sixth, E ghth and Fourteenth Anendnents
to the United States Constitution.?

Significant errors which occurred at M. Jones’ capital
trial and sentencing were not presented to this Court on direct
appeal due to the ineffective assistance of appellate counsel.

The issues, which appellate counsel neglected, denonstrate
t hat counsel’s performance was deficient and that t he

deficiencies prejudiced M. Jones. “[E] xtant | egal principles

!Pursuant to the suggestion by this Court in Sireci v.
State, 773 So.2d 34, 41 n.14 (Fla. 2000), this introductory
statenent is included to alert the Court of the necessity of

presenting those issues in this manner.



provided a clear basis for . . . conpelling appellate

argunment[s].” Fitzpatrick v. Wainwight, 490 So.2d 938, 940
(Fla. 1986). Negl ecting to raise fundanental issues such as
t hose discussed herein, “is far below the range of acceptable

appellate performance and nust undermne confidence in the

fairness and correctness of the outcone.” WIson v. Wai nwi ght,

474 So.2d 1162, 1164 (Fl a. 1985). Individually and

“cunul atively,” Barclay v. Wainwight, 444 So.2d 956, 959 (Fl a.

1984), the clainms omtted by appellate counsel establish that

“confidence in the correctness and fairness of the result has

been underm ned.” Wlson, 474 So.2d at 1165 (enphasis in
original).

Additionally, this petition presents questions that were
ruled on in direct appeal, but should now be revisited in |ight
of subsequent case law or in order to correct error in the
appeal process t hat denied fundanent al \V/ g Jones hi s
constitutional rights. As this petition will denonstrate, M.
Jones is entitled to habeas relief.

JURI SDI CT1 ON TO ENTERTAI N PETI Tl ON
AND GRANT HABEAS CORPUS RELI| EF

This is an original action under Fla.R App.P. 9.100(a); See

Fla. Const. art. I, 8 13. This Court has original jurisdiction

pursuant to Fla.R App.P. 9.030(a)(3) and Fla. Const. art. V, 8§



3(b)(9). The petition presents constitutional issues which
directly concern the judgnment of this court during the appellate
process and the legality of M. Jones’ sentence of death.
Jurisdiction in this action lies in this <court for the
fundanmental constitutional errors challenged herein arise in the
context of a capital case in which this Court heard and denied

M. Jones' direct appeal. See Smith v. State, 400 So.2d 956, 960

(Fla. 1981); Wlson v. Wainwight, 474 So.2d 1162, 1163 (Fl a.

1985); Baqggett v. Wainwight, 229 So.2d 239, 243 (Fla. 1969);

cf. Brown v. WAinwight, 392 So.2d 1327 (Fla. 1981). A petition

for a wit of habeas corpus is the proper neans for M. Jones to

raise the clainms presented herein. See, e.g., Way v. Dugger,

568 So.2d 1263 (Fla. 1990); Downs v. Dugger, 514 So.2d 1069

(Fla. 1987); Rley v. Wainwight, 517 So.2d 656 (Fla. 1987);

Wlson v. WAainwight, 474 So.2d 1162 (Fla. 1985).

GROUNDS FOR HABEAS CORPUS RELI| EF

By his petition for a wit of habeas corpus, M. Jones
asserts that his capital conviction and sentence of death were
obtained and then affirnmed during this court's appellate review
process in violation of his rights as guaranteed by the Fifth,
Sixth, Eighth and Fourteenth Amendnents to the Constitution of
the United States and the corresponding provisions of the

Fl ori da Constitution.



PROCEDURAL HI STORY

M. Jones was charged by indictnent with two first-degree
murders, arnmed robbery, burglary of a conveyance while arned
and/or with an assault, shooting or throwing a deadly mssile
into an occupi ed vehicle, second-degree grant theft, and sexual
battery. (R 5-6). The case was tried before the Honorable
Robert R Perry. M. Jones was represented by Howard Pearl of
t he Public Defender’s Ofice.

The jury found M. Jones guilty on all counts except for the
second-degree grand theft, which was dism ssed. (R 1650-51).
At the penalty phase, the jury recomended death sentences by a
vote of 11-1. (R 1830). The trial court followed the
recommendation. (R 685-692).

On direct appeal, this court reversed the conviction for
sexual battery, affirnmed the remaining convictions, and remanded
the case for a new sentencing hearing because of cumulative

error at the penalty phase. Jones v. State, 569 So.2d 1234

(Fla. 1990).

M. Jones’ re-sentencing hearing was held in Mrch, 1991,
again before Judge Perry. M. Jones was again represented by
Howard Pearl . Prior to the penalty phase, defense counsel
Howard Pearl filed a notion for use of special verdict form

which requested the «circuit court require the jury to



unani nously determ ne aggravating factors. (R2. 129-133). This
request was deni ed. (R2. 140). The jury recommended death
sentences by a vote of 10-2. (R2. 984-985). The trial court
foll owed the recomendati on. (R2. 1020-34). On direct appeal,

this Court affirnmed the death sentences. Jones v. State, 612

So.2d 1370 (Fla. 1992).

M. Jones filed an anended 3.850 notion on Novenber 10,
1997. (PCG-R 292-431). A “Huff”? hearing was held on January
23, 1998. (PC-R 626-95). On Novenber 9, 1999, the |ower court
i ssued an order granting an evidentiary hearing on Caim XXl X of
M. Jones 3.850 notion. (PCG-R 505-07). The evidentiary was
held on February 1, 2000. (PCG-R 535-95). Thereafter, on June
8, 2000, the lower court denied M. Jones 3.850 notion in its
entirety. (PC-R 605-07). M. Jones filed his notice of appeal
of the denial of his 3.850 notion on July 6, 2000. (PC-R 608-
09). M. Jones filed his initial brief on April 5, 2001, and it
is pending before this court. In addition, M. Jones now files
this petition for habeas corpus relief.

CLAI M |
MR JONES COUNSEL CONCEDED GUI LT W THOUT
SUBSTANTI ALLY CHALLENG NG THE STATE' S CASE
IN VIOLATION OF THE SIXTH AND FOURTEENTH

AMENDMENTS TO THE UNI TED STATES
CONSTI TUTI ON. APPELLATE COUNSEL WAS

2Huff v. State, 622 So.2d 982 (Fla. 1993).

5



| NEFFECTI VE FOR NOT RAISING THI'S ERROR ON
DI RECT APPEAL.

The Sixth Amendment to the United States Constitution

requires that an accused be given the assistance of counsel.

G deon v. WAinwight, 372 U S. 335 (1963). “An accused’ s right

to be represented by counsel is a fundanmental conponent of our

crimnal justice system” United States v. Cronic, 466 U. S

648, 653 (1984). “I'f counsel entirely fails to subject the
prosecution’s case to a neaningful adversarial testing, there

has been a denial of Sixth Anmendnent R ghts that nakes the

adversary process itself presunptively unreliable.” Cronic, 466
U S at 659. “Al t hough statenents nmade by attorneys in closing
argunents are not evidence, nevertheless, for all practical

pur poses counsel’s adm ssion of guilt on behalf of his client
denied to petitioner his constitutional right to have the issue
of his gqguilt or innocence decided by the jury.” Ni xon V.
Singletary, 748 So.2d 618, 623 (Fla. 2000)(quoting Wley v.
Sowders, 647 F.2d 642, 650 (6'" Cir. 1981).

M. Jones’ counsel, Assistant Public Defender Howard Pearl
conceded his client’s guilt when he addressed the jury in
cl osi ng argunent:

MR. PEARL: Good nmor ni ng, Ladi es and

Gentlemen. This has been a long trial. The
evi dence has been clear and brief and |



think w thout mnmuch controversy. | don't
intend to try to insult your intelligence.

|"mgoing to talk, of course, about what
| want to talk about and M. MLeod then
will have the opportunity to tell you what
he wants to tal k about.

It seens clear to ne that the evidence
proves beyond a reasonabl e doubt that Randy
Scott Jones killed Kelly Lynn Perry and
Matt hew Paul Brock on the night of July
27th, 1987, and in the course of doing so
performed other acts that wll, that also
constituted | esser crines.

(R 1580-1581).
A review of the record shows that the concession of gquilt
occurred after a failure on behalf of defense counsel to
adequately challenge the State' s case. Appel | ate counsel was
ineffective when he failed to raise this issue in the direct
appeal of M. Jones’ case. This failure resulted in a denial of
M. Jones constitutional rights guaranteed by the Sixth and
Fourteent h Amendnents.
CLAIM I

MR JONES EIGHTH AMENDMVENT RIGHT AGAI NST

CRUEL AND  UNUSUAL PUNI SHVENT W LL BE

VI CLATED AS MR JONES NAY BE | NCOMPETENT AT

THE TI ME OF EXECUTI ON.

This claimis necessary at this stage because federal |aw

requires that in order to preserve a conpetency to be executed

claim the claim nust be raised in the initial petition for

habeas cor pus. Federal law requires all issues raised in a



federal habeas petition to be exhausted in state court. Hence,
Randal | Jones raises this claimnow.

In accordance with Florida Rules of Crimnal Procedure 3.811
and 3.812, a prisoner cannot be executed if “the person | acks
the nmental capacity to understand the fact of the inpending
death and the reason for it.” This rule was enacted in response

to Ford v. Wainwight, 477 U S. 399, 106 S.Ct. 2595 (1986).

Randal | Jones acknow edges that under Florida law, a claim
of inconpetency to be executed cannot be asserted until a death
warrant has been i ssued. Further, M. Jones acknow edges that
before a judicial review may be held in Florida, the defendant
must first submt his claimin accordance with Florida Statutes.
The only tinme a prisoner can legally raise the issue of his
sanity to be executed is after the CGovernor issues a death
war r ant . Until the death warrant is signed, the issue is not
ripe. This is established under Florida | aw pursuant to section

922.07, Florida Statutes (1985) and Martin v. Wiinwight, 497

So.2d 872 (1986)(If Martin’s counsel wish to pursue this claim
we direct them to initiate the sanity proceedings set out in

section 922.07, Florida Statutes (1985)).

The sane holding exists under federal |aw Pol and v.
Stewart, 41 F.Supp.2d 1037 (D. Ariz 1999) (such clains truly are

not ripe unless a death warrant has been issued and an execution



date is pending); Martinez-Villareal v. Stewart, 523 U S. 637,
118 S. C. 1618, 140 L.Ed.2d 849 (1998)(respondent’s claim was
dism ssed as premature, not because he had not exhausted state
renmedi es, but Dbecause his execution was not inmnmnent and
therefore his conpetency to be executed could not be determ ned

at that tinme); Herrera v. Collins, 506 U S. 390, 113 S. C. 853,

122 L.Ed.2d 203 (1993)(the issue of sanity is properly
considered in proximty to the execution).

However, nost recently, in In re: Provenzano, 215 F.3d

1233(11th G r. 2000), the 11" Grcuit Court of Appeal s stated:

Realizing that our decision in |In Re:
Medina, 109 F.3d 1556 (11t" GCir. 1997),
forecl oses us from granting hi m
aut horization to file such a claim in a
second or successive petition, Provenzano
asks us to revisit that decision in light of
the Supreme Court’s subsequent decision in
Stewart v. Martinez-Villareal, 118 S. ¢
1618 (1998). Under our prior panel
precedent rule, See United States v. Steele,
147 F.3d 1316, 1317-18 (11th Cir. 1998)(en
banc), we are bound to follow the Medina
deci si on. We woul d, of course, not only be
authorized but also required to depart from
Medina if an intervening Suprene Court
decision actually overruled or conflicted
withit.[citations omtted].

St ewar t V. Martinez-Vill areal does not
conflict with Mdina’s holding that a
conpetency to be executed claim not raised
in the initial habeas petition is subject to
the strictures of 28 U S.C Sec 2244(b)(2),
and that such a claim cannot neet either of
t he exceptions set out in that provision.

Id. at pages 2-3 of opinion.



Thus, M. Jones, in an abundance of caution, raises this claim
in
this habeas petition in order to preserve the issue for further
revi ew.
CLAIM |||

THE FLORI DA DEATH SENTENCI NG STATUTE AS

APPLI ED |'S UNCONSTI TUTI ONAL UNDER THE FI FTH,

S| XTH, ElI GHTH, AND FOURTEENTH AMENDMENTS OF

THE UNI TED STATES CONSTI TUTI ON AND

CORRESPONDI NG PROVISIONS O THE FLORI DA
CONSTI TUTI ON.

Notw t hstanding this Court’s decision in MIls v. More, 786

So.2d 532 (Fla. 2001), M. Jones respectfully submts that
consi derations of Due Process require that the jury unani nously
find the existence of each statutory aggravating factor before
it my be used to inpose the death penalty. M. Jones raises
this argunent at this time to ensure the issue is preserved for
further review.

In Jones v. United States, the United States Suprene Court

hel d, “under the Due Process Cause of the Fifth Amendnent and
the notice and jury guarantees of the Sixth Amendnent, any fact
(other than prior conviction) that increases the maxi num penalty
for a crime nust be charged in an indictnment, submtted to a

jury, and proven beyond a reasonable doubt.” Jones v. United

States, 526 U S 227, 243, n.6 (1999). Subsequently, in

10



Apprendi v. New Jersey, the Court held that the Fourteenth

Amendnent affords citizens the sane protections under state |aw

Apprendi _v. New Jersey, 530 U S. 466 120 S. Q. 2348, 2355

(2000).

In Apprendi, the issue was whether a New Jersey hate crine
sentenci ng enhancenent, which increased the punishnent beyond
the statutory maxi mum operated as an elenent of an offense so
as to require a jury determ nation beyond a reasonable doubt
Apprendi, 120 S.C. at 2365. “[T]he relevant inquiry here is
not one of form but of effect-does the required finding expose
the defendant to a greater punishnent than that authorized by
the jury's guilty verdict?” Apprendi, 120 S.C. at 2365.
Applying this test, it is clear that aggravators under the
Florida death penalty sentencing schene are elenents of the
of fense which nust be charged in an indictnent, submtted to a
jury during guilt phase, and proven beyond a reasonabl e doubt by
a unani nous verdi ct.

At the time of Randall Jones’ ©penalty phase, section
775.082(1), Florida Statutes (1991), provided:

A person who has been convicted of a capital
f el ony shal | be puni shed by life
i nprisonnment and shall be required to serve
no less than 25 vyears before becom ng
eligible for parole unless the proceeding
held to determ ne sentence according to the
procedure set forth in s. 921.141 results in

findings by the court that such person shal

11



be punished by death, and in the latter

event such person shall be punished by

deat h.
Fla. Stat. 8775.082(1)(1991).
Under this statute, the state nust prove at |east one
aggravating factor in the separate penalty phase proceeding

before a person convicted of first degree nurder is eligible for

the death penalty. State v. Dixon, 283 So.2d 1, 9 (Fla. 1973);

Fla. Stat. §775.082 (2001); Fla. Stat. §921.141(2)(a), (3)(a)
(2001). Thus, Florida capital defendants are not eligible for
the death sentence sinply wupon conviction of first degree
mur der . If a court sentenced a defendant immediately after
conviction, the court could only inpose a life sentence. Fl a.
Stat. 8775.082 (2001). Therefore, under Florida law, the death
sentence is not wthin the statutory naxinmm sentence, as
anal yzed in Apprendi, because it increased the penalty for first
degree murder beyond the |life sentence a defendant is eligible
for based solely upon the jury’s guilty verdict.

In Apprendi, the hate crine sentencing enhancenent was
applied after the defendant was found guilty and increased the
statutory maxi mum penalty by up to ten years. Apprendi, 120
S.C. at 2351. The Apprendi Court clearly dispensed with the
fiction that such an enhancenment was not an elenment which

received Sixth Amendnent protections. The Court wote, “[Db]ut

12



it can hardly be said that the potential doubling of one’'s
sentence from 10 years to 20 has no nore than a nom nal effect.
Both in terns of absolute years behind bars, and because of the

severe stigma attached, the differential here is unquestionably

of constitutional significance.” Apprendi, 120 S.C. at 2365
As in Apprendi, in Randall Jones’ case, the aggravators were
applied only after he was found quilty. The aggravators

increased the statutory maxinmum penalty based on the guilty
verdict from life inprisonment to death. Certainly, the
difference between life and death has nore than nom nal effect
and is of constitutional significance. “[ T] he penalty of death
is qualitatively different from a sentence of inprisonnent,
however | ong. Death, in its finality, differs nore fromlife
i nprisonment than a 100-year prison term differs from one of

only a year or two.” Whodson v. North Carolina, 428 U S. 280,

305 (1975). See Gardner v. Florida, 430 U S. 349, 357 (1976).

Al though the mgjority of the Court stated in dicta that

Apprendi did not overrule Walton v. Arizona, 497 U S. 639

(1990), the Apprendi court was not addressing a death case in
which constitutional protections are nore rigorously applied,
and did not specifically address the Florida sentencing schene.

Apprendi, 120 S.C. at 2366. Moreover, the mpjority dicta did

13



not carry the force of an opinion of the full court. See

Apprendi, 120 S.C&. at 2380 (Thomas J., concurring) ("“Wether
this distinction between capital crinmes and all others, or sone
other distinction, is sufficient to put the fornmer outside the
rule that | have stated is a question for another day.”);
Apprendi, 120 S. . at 2387-88 (O Connor, J., dissenting) (“If
the Court does not intend to overrule Walton, one would be hard
pressed to tell from the opinion it issues today.”) Apprendi
120 S.Ct. 2388.

This court’'s recent decision in MIls v. Mbore, 786 So.2d

532, stated that Apprendi did not apply to capital sentencing

schenes. MIlls, at 537. This court cites Weks v.State, 761

A.2d 804 (Del. 2000), as inportant authority in reaching its
deci si on:

“Inmportantly, in Weks V. Del awar e, a
capi tal defendant brought his second habeas
petition on October 27, 2000, alleging an
Apprendi violation and seeking a stay of his
execution which was set for Novenber 17,
2000. The trial court ruled that Apprendi
did not apply to Weks’ case. Weeks
appealed and the trial court’s ruling was
af firnmed. On Novenber 16, 2000, just one
day before the scheduled execution, the
United St at es Supr enme Court deni ed
certiorari. Weks v. Delaware, uU. S.
_____ 121 S.Ct. 476, 148 L.Ed.2d 478
(2000) . The Suprene Court’s denial of
certiorari indicated that the Court neant
what it said when it held that Apprendi was

14



not i ntended to af fect capital sentencing schenes.”

MIlls, at 537.

This reasoning does not apply to M. Jones due to the
substantial differences between M. Jones’ case the Weks case.
In Weeks, the defendant waived his right to a trial by jury
during the guilt phase and pled quilty to one count of
intentional nurder and one count of felony nurder. Weeks .
State, 761 A 2d 804 (Del. 2000). The plea to two counts of
Murder involving two different victins automatically established
the existence of two statutory aggravators. Weks, at 805.
Thus, the determ nation of the existence of those aggravators by
a jury was waived by the guilty plea. In M. Jones’ case, there
was no gquilty plea. Thus, M. Jones argunment regarding the
appropriateness of the jury s wunaninous determnation of the
aggravators is distinguishable from Weks.

Because the effect of finding an aggravator exposes the
defendant to a greater punishnment than that authorized by the
jury’'s guilty verdict, the aggravator nust be charged in the
indictnment, submtted to a jury, and proven beyond a reasonable
doubt. Apprendi, at 2365. This did not occur in Randall Jones’
case. Thus, t he Fl ori da deat h penal ty schene IS

unconstitutional as appli ed.

15



CONCLUSI ON AND RELI EF SOQUGHT

For all the reasons discussed herein, M. Jones respectfully

urges this Honorable Court to grant habeas relief.

16
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