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PREFACE

Thisisaproceeding for discretionary review of adecision of the Fourth District
Court of Appeal based on conflict with adecision of this court and a decision of the
Third District Court of Appeadl.

Thepetitioners, Chester R. Morrisey, Jr. and LauraMrrisey, hiswife, werethe
plaintiffs before the trial court and the appellees before the Fourth District Court of
Appeal. Therespondent, ThomasM. Owen, wasadefendant beforethetrial court and
the appellant before the Fourth District Court of Appeal. In thisbrief the partieswill
be referred to by name or as plaintiffs and defendant.

The following symbol will be used in this brief:

( R

P

) record on appeal;

( T

) trial transcript.



10



STATEMENT OF THE CASE AND FACTS

Thislawsuit arises out of amotor vehicle accident that occurred on November
29,1993. Joseph Paul, an employee of Jack Vogel Simulated Brick and Stone, Inc.,
was driving a Ford pick-up truck southbound on 1-95 in West Palm Beach. As Paul
drove downhill on an overpass, two right rear wheels flew off the truck. Paul pulled
hisvehiclepartially onto the emergency lane and stopped. A portion of Paul’ spick-up
truck obstructed southbound traffic on I-95.

The plaintiff, Chester Morrisey, was driving a semi-tractor trailer loaded with
furniture south-bound on 1-95. As traffic in front of Morrisey slowed due to the
disabled pick-up truck, Morrisey brought his tractor trailer to a controlled stop.

Thomas Owen, thedefendant, wasdriving atractor-trailer rigloaded with mulch
in the center southbound lane directly behind Morrisey’srig. In order to slow down
and stop his vehicle, Owen ran his tractor-trailer rig into the side of Morrisey’s
tractor-trailer. Chester Morrisey sustained serious|ow back injuriesthat necessitated
two major surgical procedures and resulted in afailed back syndrome.

The Accident

Thevehicular accident occurred around 7:00 a.m. on November 29, 1993. The
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plaintiff, Chester Morrisey, atruck driver and furniture mover employed by Daley and
Wanzer, reported towork in RivieraBeach onthemorning of theaccident at 6:15a.m.
(R.12T.7 p.952) Thetruck hedrovethat day had arrived from Massachusetts |oaded
with furniturethat wasto bedelivered to BocaRaton. (R.12 T.7 p.952) The 14-wheel
tractor-trailer rig weighed 65 thousand pounds. (R.7 T.2p.267,294; R.12 T.7 p.946,
952) The trailer was 48 feet long. (R.12 T.7 p.946) Before departing to deliver the
furniture, Morrisey checked to make surethat all of thetruck lightswereworking and
that therewerenoflat tires, major oil leaksor water leaks. (R.12T.7 p.953) Morrisey's
first stop wasto be in Boca Raton. (R.12 T.7 p.955)

Morissey drove to Blue Heron Boulevard and headed south on 1-95. As he
approached the Forest Hill overpass, Morrisey observed smoke coming from aUPS
tractor trailer infront of him. (R.12 T.7 p.955) Itsbrakeswerelocking. Morrisey was
drivinginthe middlesouthbound lane. At 7:00 a.m. trucks arerestricted fromdriving
intheleft southbound laneof 1-95. (R.7 T.2p.219) Morrisey slowed histractor-trailer
rg. (R.12 T.7 p.956)

A flat-bed truck, driven by Joseph Paul and owned by John Vogel Simulated

Brick & Stone, was stopped in the right-hand southbound lane of 1-95. Itsright rear
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axle lug studs had broken and the two right rear tires had come off of thetruck. (R.7
T.2 p.204) As aresult of the breakdown, southbound traffic had slowed.

Thomas Owen, anindependent trucker, wasdriving atractor-trailer rigloaded
with mulch in the center southbound lane directly behind Morrisey'svehicle. Hisrig
weighed approximately eighty thousand pounds. (R.7 T.2 p.277) Owen reacted too
late to Morrisey’s lowing truck because he was following too closely, or driving at
an excessive rate of speed. (R.8 T.3 p.401-405) In an attempt to avoid the collision,
Owen pulled hisrigintotheleftinsidelaneinorder to avoid hitting Morrisey'srig. Too
late, Owen noticed therewasasmall vehicleintheleftlane. (R.16 T.11 p.1604-1605)
Fearing that hewould crashintothat car, Owen deliberately rammed histruck intothe
side of Morrisey's vehicle as ameans to slow down his 18 wheel truck. (R.16 T.11
p.1605)

Morrisey felt his vehicle lunge forward, looked in his mirror and saw a
tractor-trailer rigrunning up thedriver’ ssideof histrailer. (R.12 T.7 p.956) Morrisey
slammed on hisbrakes, fighting the steeringwheel, in order to keep hisriginthelane.
Theweight of Owen'’ srigforced Morrisey’ struck intotherightlane. (R.12T.7 p.956)

Morrisey fought with all hisstrength to keep hold of the steering wheel and to control
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hisvehicle. (R.12 T.7 p.957; 959) He had both hands on the steering wheel and was
half-standing and off the seat, with hisright foot on the brake and hisleft foot on the
clutch, turning the steeringwhedl. (R.12 T.7 p.958) When Morrisey’ svehiclestopped,
it was in between the middle lane and the right hand lane. (R.12 T.7 p.960; 1003) It
took all of Morrisey'sstrength to keep therig fromjack-knifing and goinginto theright
lane. (R.7 T.2 p.373-374) According to Morrisey's supervisor, Richard Mehrmann,
Morrisey did aremarkable job holding the vehiclein the lane and not hitting another
car. (R.7T.2p.281)

Prior to the accident the traffic in front of Morrisey's vehicle and in the other
two traffic laneswas coming to aslow, controlled stop. (R.7 T.2 p.342) If Morrisey's
rig had not been hit by the Owen vehicle, Morrisey could have stopped his vehicle
without incident. (R.7 T.2 p.343)

Asaresult of theaccident, Chester Morrisey sustained seriouslow back injuries
that resulted in two major surgical procedures and a morphine pump implant. The
second back surgery entailed installation of pediclescrewsand bolts. Hismedical hills,
which were paid by workers' compensation, were $151,962.11. (R.12 T.7 p.990)

At trial, the defendants admitted negligence in opening statement. (R.6 T.1
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p.108) The defendants conceded there was no comparative negligence on plaintiff's
part. (R.19 T.14 p.2075-2076) The defendants premised their entire case on the
plaintiff’s longstanding, preexisting back problems and contended that those prior
problems were the sole cause of his surgeries and subsequent disabilities. (R.6 T.1
p.108)

Prior Back History

In 1992 Morrisey hurt his back lifting a piano. (R.12 T.7 p.945) He saw Dir.
Rothstein, a chiropractor, on four occasions for treatment of that injury. (R.12 T.7
p.945; R.15 T.10 p.1541) Morrisey did not miss any work as a result of the 1992
incident. (R.12 T.7 p.945)

InMay 1993, Morrisey hurt hisback whilechanging atire on histractor-trailer
rig. (R.12 T.7 p.946) He once again saw Dr. Rothstein, achiropractor, for treatment.
(R.12T.7p.947) Helater saw Dr. Levy, hisfamily physician, who hospitalized himfor
10daysof traction. (R.12 T.7 p.947) Dr. Levy subsequently referred himto Dr. Mark
Powers, an orthopedic surgeon in Port St. Lucie, who became his primary treating
physician for the May 1993 back injury. (R.12 T.7 p.947-948)

Morrisey missed four months time from work as aresult of the tire changing
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incident. (R.12T.7 p.948) In September 1993, Dr. Powersreleased Morrisey toreturn
to work without limitations. (R.12 T.7 p.948) Morrisey returned to work at Daley &

Wanzer doing the sametype of work he had previously done. (R.12T.7 p.949) There
was no change in his level of activity on the job, and no modification in his job
assignment. (R.12 T.7 p.949-950) When the November accident that givesrisetothis
litigation occurred, Morrisey had been back at work without restriction for two and a
half months. (R.13 T.8 p.1130)

Injuries Sustained in This Accident

Immediately folowing the accident, Morrisey felt stiff and sore, but continued
towork for therest of theday. (R.12 T.7 p.961) Later in the afternoon he complained
to his supervisor about stiffness or pain. (R.7 T.1 p.280; R. 12 T.7 p.961) He
complained to hiswifefromtimeto timefollowing thisincident about back problems.
(R.12T.7 p.963) He continued towork until December 28. (R.12T.7 p.961) Morrisey
continued to work following this accident because he had been out of work four
months and could not afford to take any more time off. (R.12 T.7 p.962)

Thepain progressively worsened. The pain was constant and differed fromthe

past. (R.12 T.7 p.962) The pain was in adifferent location than his past back pain.
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(R.12 T.7 p.962) On December 28, 1993, Morrisey lost sensation and movement in
hisright foot. (R.4 T.9p.1309) Mrs. Morrisey took himto theemergency room. (R.14
T.9 p.1310) Morrisey told the doctors about his problems and complaints since the
November accident. (R.12 T.7 p.964)

Dr. Powers had treated Morrisey following the tire changing accident on May
23, 1993, at Port St. Lucie Hospital at which time he diagnosed a sprain or strain of
thelower back. (R.10 T.5 p.642; 645) Up through November 24, 1993, Dr. Powers
treated Morrisey for low back complaints. (R.10 T.5 p.645) Morrisey was able to
return to work in September and had no problems working. (R.10 T.5 p.665)

Following thisaccident, on January 10, 1994, theplaintiff saw Dr. Powersagain
and complained of radiating pain into both lower legs. (R.10 T.5 p.647) Therewasa
new history of involvement in the November accident. (R.10 T.5 p.647; 663-664)

Dr. Powers referred the patient to Dr. Christopher Heller for an epidural
injection. (R.10 T.5p.667) Theepidural injectionswere donein an effort to decrease
swelling. (R.10T.5p.667) Prior to thismotor vehicleaccident, Dr. Powersdid not feel
there was any medical indication for epidural injection. (R.10 T.5 p.667-668)

In January 1994, the patient presented with moreradiating pain down hislegs.
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(R.10 T.5 p.673) At that time Dr. Powers was concerned that Morrisey was
developing aradiculopathy, or pain going down hislegs, which was anew problem.
(R.10T.5p.673) Hisopinionwasthat the patient aggravated apre-existing condition.
(R.10T.5 p.673) Hefelt that the patient was more susceptibleto injury because of his
previously documented disc. Because of that pre-existing condition, Morrisey had an
inherent risk of further injury which exceeded that of thenormal population. (R.10T.5
p.674)

Following the accident, Dr. Powers referred the plaintiff to a spine specialist
because conservative treatment had been ineffective. (R.10 T.5 p.670) The MRI's
indicated problems up and down Morrisey’s spine. (R.10 T.5 p.670) Referral to a
spinespecialist wasnot medically necessary prior tothe November 29, 1993 accident.
(R.10 T.5 p.671-672)

Dr. David McMillan, a neurosurgeon, saw Morrisey as a patient on April 7,
1994. (R.10 T.5 p.682) According to Dr. McMillan, sudden twisting and torquing of
the back can aggravate a pre-existing back problem so that it becomes symptomatic
and requires medical attention. (R.10 T.5 p.718-719)

Eventualy the plaintiff came under the care of Dr. Jordan Davis and Dr.
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Fernyhough. (R.9 T.4 p.571) Dr. Davis examined Morrisey on April 15, 1994. (R.9
T.4 p.576) The patient'smain complaint was low back pain. According to Dr. Davis,
there were specific changes in the January 1994 MRI at the L5-S1 level. (R9T.4
p.586) Atlevel 3-4theradiologist observed changes--aright sided herniation (which
wasalso present in August 1993) that wasdlightly indenting thethecal sac. The August
1993 MRI report made no specific mention of impingement. (R.9T.4p.587) Atlevels
3-4 therewere changesin the January 1994 MRI, ascompared with the August 1993
MRI, and at level L5-S1 there was a new finding altogether. (R.9 T.4 p.588)

Therewere changes between the August 1993 M RI and the January 1994 MRI.
(R.9T.4p.590; 595) Accordingto Dr. Davis, anew finding at alevel likeL5-S1, with
a history of recent trauma, indicates that something new has happened. (R.9 T.4
p.596)

Dr. Davistestified that in August 1993 the plaintiff had sick discs. Drs. Davis
and Fernyhough did surgery in June 1994 to correct this condition. (R.9 T.4 p.599)
Prior to June 1994, the plaintiff was not a surgical candidate. (R.11 T.6 p.884)
According to Dr. Davis, the pre-existing condition in Morrisey's back could

predispose him to additional problems. (R.11 T.6 p.885)
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Surgery was indicated because the patient had already undergone extensive
conservativecareand still hadintractable, persistent painthat precluded anorma life.
(R.9T.4p.608; R.12 T.7 p.950) Before he saw Dr. Davis and Dr. Fernyhough, no
doctor had ever told the plaintiff that he needed surgery on hislower back. (R.12 T.7
p.950-951)

Dr. Fernyhough performed a second surgery on April 5, 1995, to remove the
hardware and to correct a non-union at the L2-3 level. (R.11 T.6 p.861-864)
Following the second surgery, Morrisey progressed for awhile. (R.11 T.6 p.865) On
November 7, 1995, he was again in intractable pain. (R.11 T.6 p.865)

In Dr. Davis opinion, Morrisey sustained a permanent impairment and
permanent injury as aresult of the November 29, 1993 collision. (R.11 T.6 p.867)
Accordingto Dr. Davis, thetraumaof November 29, 1993, aggravated or caused the
condition that led himand Dr. Fernyhough to operate onthe patient. (R.11 T.6 p.868)

Dr. LindaBland, aboard certified neurosurgeon, saw the plaintiff on areferral
fromtheworkers' compensationcarrier onJune27,1996. (R.11T.6p.741-742; 747)
Hischief complaint on thefirst visit wasvery severelow back pain that radiated into

right hip and down his right leg, which was consistent with sciatica or sharp pain.
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(R.11 T.6 p.748) The patient had tried every kind of conservative care and
non-surgical treatment. (R.11 T.6 p.764-765) Dr. Bland found an area on clinical
examinationwherethefusion did not unite. Thenon-unionwasat theL 2-3level. (R.11
T.6 p.765) Dr. Bland performed surgery to implant a morphine pump. (R.11 T.6
p.756) The decision to implant a morphine pump was based on Morrisey's clinical
presentation and hisintractable, disabling pain. (R.11T.6p.822) Prior to thisaccident,
Morrisey’s condition did not require a morphine pump implant.

Themorphine pump has an averagelife expectancy of 3to 5 yearson average.
(R.11 T.6 p.788) Morphine pumps tend to kink or become infected and the
computerized mechanism needs to be replaced frequently. (R.11 T.6 p.788) The
replacement cost is $30,000. (R.11 T.6 p.788) Morphine pumps require periodic
maintenance. (R.11 T.6 p.788) They need continuous computer telemetry to change
dosefrequency andrefill pumps. (R.11 T.6 p.789) Nursesand doctors must take care
of them, as often astwice aweek. (R.11 T.6 p.789)

AccordingtoDr. Bland, degenerativediscsaremorepronetoinjury. (R.11T.6
p.823) In her opinion, the November 1993 accident wasthe major contributing cause

of plaintiff's back problems and the need for surgery. (R.11 T.6 p.850)
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In Dr. Bland'sopinion, thetraumaof November 29, 1993 aggravated or caused
themedical conditionin plaintiff'slower back. (R.11T.6 p.778) Her opinion wasthat
theNovember injury waseither the causal factor or the aggravating factor of plaintiff's
symptoms of back pain and sciatica, and the subsequent surgical intervention. (R.11
T.6 p.779) According to Dr. Bland, the condition she treated Morrisey for is a
permanent condition. (R.11 T.6 p.788)

Sharon Griffin, arehabilitation consultant and counsel or, evaluated Morrisey's
employment potential. (R.13T.8p.1109) In 1992, Mr. Morrisey earned $41,108. (R.13
T.8 p.1126) According to Ms. Griffin, the May 1993 tire changing incident did not
impact on his earning ability because he was released to go back to work by Dr.
Powersin September 1993, and was engaging in all work activities at thetime of the
accident. (R.13 T.8 p.1130) That picture changed after the November 29 accident.
(R.13 T.8 p.1132) Following the November accident, the plaintiff worked for about
amonth and then wastaken off work completely. He hasnot been back towork since.
(R.13T.8 p.1132)

Morrisey has afailed back syndrome and is totally unemployable. (R.13 T.8

p.1133; 1164; 1167) The plaintiff’ streating physician at thetime of trial, Dr. Ordia,
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was of theopinion that Morrisey istotally disabled and has zero work capacity. (R.13
T.8 p.1137) According to Ms. Griffin, patients on morphine pumps do not return to
work. (R.13 T.8 p.1133)

Dr. Benedict’s Testimony

Dr. Benedict isaconsulting engineer with expertisein kinematics, dynamicsand
machine design. (R.8 T.3 p.376) Kinematics is the motion or path that something
follows, and the forces that act on a body to make a body move, stop, or change
direction. (R.8 T.3 p.376)

Dr. Benedict testified that the defendant Jack Vogel did not follow good
maintenance practices. (R.8 T.3 p.395) If it had followed acceptable maintenance
practices, the tire would not have come off the truck. (R.8 T.3 p.395) According to
Dr. Benedict, there was plenty of time for Joseph Paul to get his truck off the road.
(R.8 T.3 p.401)

Dr. Benedict testified that defendant Thomas Owen over-drovehisvehicle. (R.8
T.3 p.401) Owen's speed was excessive, in view of the conditions present. (R.8 T.3
p.403) His decisions were inappropriate, especially since his truck weighed 80

thousand pounds. (R.8 T.3 p.403) With a heavy load the driver must |eave enough
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room to make corrections and to avoid accidents. (R.8 T.3 p.403) One of the first
rulestaught to commercial truck driversisto scan far enough ahead to make surethere
isenough distance, room and clearanceif something happens. (R.8 T.3p.403) It takes
longer for atruck to stop or slow down. (R.8 T.3 p.404) According to Dr. Benedict,
Owen was following too closely, or he was not paying adequate attention. (R.8 T.3
p.404) According to Dr. Benedict, Owen could have stopped if he were traveling a
safedistancebehind Mr. Morrisey and paying attention. (R.8 T.3p.518) If Owenwere
driving properly, hewould never have beeninaposition where he had to changelanes
in order to miss hitting the end of the truck. (R.8 T.3 p.520)

Because of theangl e of the Owen vehicle, it shoved Morrisey'svehicle forward,
pushing and accelerating the Morrisey truck. (R.8 T.3 p.423) Owen's 80 thousand
pound truck was traveling faster than Morrisey's 60 thousand pound truck. That
accelerated and pushed Morrisey's truck forward and sideways. (R.8 T.3 p.423)
Owens' vehicle would have imparted aforce of magnitudeinto the Morrisey vehicle
and started accelerating it. (R.8 T.3 p.424) Theinstant theforcewas applied laterally
by Owen, and started moving Morrisey'strailer sideways, it started to form an angle,

resulting in ajack-knife maneuver on the Morrisey tractor. (R.8 T.3 p.431)
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According to Dr. Benedict, the $18,580 repair estimates on the Owen vehicle
reflect asignificant amount of damage to the Owen vehicle. It was ameasure of how
much force there was between the two vehicles when they collided. (R.8 T.3 p.429)

Morrisey jammed on his brakes and put on the clutch and was standing on the
brake pedal, partially out of hisseat, hanging onto the steering wheel andturningit to
theleft. According to Dr. Benedict, thisis acounter-steer to ajack-knife. One wants
to get the tractor going faster than the trailer. (R.8 T.3 p.433)

Accordingto Dr. Benedict, if Morrisey had done nothing, histruck would have
jack-knifed over into the right hand lane and been shoved into that lane and collided
withwhatever vehicleswereintheright handlane. (R.8 T.3p.435) Morrisey’ svehicle
ended up partially intheright hand laneand still inthe center lane. Morrisey wasable,
by hissteering, to prevent thevehiclefrom being shoved all theway over and colliding
with other vehicles. (R.8 T.3 p.435)

When theplaintiff jammed on the brakesand pushed inthe clutch, hisbuttocks
came off the seat. (R.8 T.3 p.453) Because Morrisey was holding on to the steering
whesel, therewasadownward forcethrough hisshouldersinto hisspinefromtheneck

and the shoulders down. Morrisey's spine twisted and he rotated counter-clockwise,
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pushing up with hislegs and pulling down with his shoulders. (R.8 T.3 p.456) Ashe
twisted, Morrisey’ sshoulder and body went totheright. (R.8 T.3 p.456) Hisvertebral
column compressed and rotated so that it bent over to theright. (R.8 T.3 p.457) His
vertebrae were then out of alignment. The disc had to twist and he unloaded the | eft
side and compressed the right side. (R.8 T.3 p.457) The big load on the right side
weakened the disc. (R.8 T.3 p.460)

Dr. Benedict testified that the worst kind of pressure to exert on a vertebral
columnistwisting and bending at the sametime, with axial loading (coming up from
thebottom and down through thetop). (R.8 T.3 p.462) In Dr. Benedict’ sopinion, the
loading forcethat occurredto Mr. Morrisey'slumbar vertebraewas sufficient to cause
damage. (R.8 T.3 p.477) His opinion was that the loading was sufficient to cause
damage or additional weakening, if not direct damageto thediscsinthelumbar region.
(R.8T.3p.478)

TheTrial

TheMorriseyssued Thomas Owen and Jack V ogel Simulated Brick and Stone.

Thejury was instructed in accordance with the standard jury instructions regarding

aggravation of a pre-existing injury and intervening cause. (R.21 T.16 p.2340,
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2342-2343) Thejury returned aspecia interrogatory verdict finding Owen 45% at faullt,
Jack Vogel Simulated Brick and Stone 35% at fault, and Joseph Paul 20% at fault. The
jury awarded past medical expenses ($151,962.11); past lost earnings ($160,081);
futuremedical expensesfor 30 yearsreduced to present value ($488,000); futurelost
earning ability over a 20 year work life expectancy reduced to present value
($1,006,000). Thejury found that Chester Morrisey did not sustain apermanent injury
within areasonable degree of medical probability asaresult of thisaccident. Thejury
did not award non-economic damages to plaintiffs. (R.2 p.377-381)

Thedefendantsfiled post-trial motionsthat weredenied by thetrial judge. (R.3
p.415-427; 428-430, 432) Thereafter, plaintiffssettled their claimsagainst Jack V ogel
Simulated Brick and Stone.

Thedefendant, ThomasM. Owen, filed atimely notice of appeal seekingreview
of the fina summary judgment entered in favor of the plaintiffs. (R.3 p.571-574)

The Decision of The Fourth District

The Fourth District Court of Appeal affirmed in part and reversed in part, and
remanded the casetothetrial court for aretrial to determinewhat damages, permanent

or non-permanent, were caused by the negligence of Thomas Owen. The plaintiffs
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filed timely motionsfor rehearing, rehearing en banc and certification of aquestion of
great public importance. The Fourth District Court of Appeal denied those motions.

Theplaintiffsfiled atimely noticetoinvokethediscretionary jurisdiction of this
court. This court granted the petition for discretionary review of the decision of the
Fourth District Court of Appeal and directed the parties to file briefs on the merits.

This brief isfiled in accordance with that order.

QUESTIONS PRESENTED

l. Whether a finding of a permanent injury isrequired under
Auto-Owners Ins. Co. v. Tompkins, 651 So. 2d 89 (Fla. 1995) and
8 627.737(2), Fla. Stat. (1993), in order for a jury to award
economic damages for lost wages for the balance of plaintiff’s
work life and to award future medical damages for plaintiff'slife
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expectancy.

I I :
Whether thetrial court erred in granting defendantsa set-off from
the verdict for past social security disability payments paid to
plaintiff, but in denying an off-set from collater al sour ce benefits of
the amounts paid into the social security system by plaintiff's
employerson his behalf.

SUMMARY OF ARGUMENT

The decision of the Fourth District Court of Appeal in Owen v. Morrisey, 793
So. 2d 1018 (Fla. 4" DCA 2001), conflicts with this court's decision in Auto-Owners
Ins. Co. v. Tompkins, 651 So. 2d 89 (Fla. 1995), and with the decision of the Third
District Court of Appeal inHamilton v. Melbourne Sand Transport, Inc., 687 So. 2d
27 (Fla. 5" DCA 1997). Because of the conflict between these decisions, this court
has jurisdiction to hear this cause on the merits.

This court should clarify that under its decision in Auto-Owners Ins. Co. v.
Tompkins, it isnot necessary for the jury to find that plaintiff sustained a permanent
injury asaresult of the accident where, ashere, the accident aggravated apre-existing

condition and caused the future economic damagesthat will | ast for the balance of the
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plaintiff’slife.

The evidence in this case established the plaintiff’ s future economic damages
with reasonabl e certainty. The jury was properly instructed regarding aggravation of
apre-existing condition. Thejury obviously could not apportionthe damages. Thejury
wasjustified in awarding damagesfor theentire condition. Thedecision of the Fourth
District Court of Appeal should be reversed and remanded with instructions to
reinstate the jury verdict and judgment entered thereon.

This court should address the second issue regarding plaintiff’s right to an
offset from collateral source benefits of the amounts paid into the Social Security
system by plaintiff’s employers on his behalf. Alternatively, this issue should be

remanded to the Fourth District Court of Appeal for consideration.
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ARGUMENT

l. Whether a finding of a permanent injury isrequired under
Auto-Owners Ins. Co. v. Tompkins, 651 So. 2d 89 (Fla. 1995) and
8 627.737(2), Fla. Stat. (1993), in order for a jury to award
economic damages for lost wages for the balance of plaintiff’s
work life and to award future medical damages for plaintiff’slife
expectancy.

Thejury awarded the plaintiff all of hisfuture economic damages, while at the
sametimefinding that hedid not sustain apermanent injury asaresult of theincident
inquestion. (R.2 p. 380) The evidence presented in this case established these future
damages with reasonable certainty. This result is proper under the standard jury
instruction regarding permanency that was given by the trial court. (R.21 T. 16 p.
2341-2342) Pursuant to the provisions of 8627.737(2), Florida Statutes, the jury is
entitled to award 100% of economic damages, both past and future, incurred or to be
incurred, by an injured plaintiff, where, as in this case, the evidence shows an
aggravation of apre-existing injury and thejury isunableto make an apportionment.

The finding of permanency simply entitles the jury additionally to award
damages for pain and suffering. Future economic damages need only be predicated

upon afinding that future medical expenses and lost earnings are established with
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reasonable certainty. There is no requirement that the evidence show a permanent
injury.

This court addressed thisissue in Auto-OwnersIns. Co. v. Tompkins, 651 So.
2d 89 (Fla. 1995). In Auto-Owner s, theplaintiff wasinjured in an automobileaccident
involving an underinsured motorist. Plaintiff settled with thetortfeasor for his$25,000
policy limits and then sued his uninsured motorists carrier for the balance of his
damages. The insurer admitted liability and the case proceeded to trial on causation
and damages. The parties presented evidence regarding the permanent nature of
plaintiff’sinjuries.

Theplaintiff asked thetrial judgeto useaverdict form that allowed the jury to
award future economic damages, evenif it failed to find apermanent injury. Thetrial
court denied the requested verdict form and instructed the jury, over objection, ina
manner that required the jury to find a permanent injury in order to award future
economic damages. The jury found no permanent injury and awarded only past
economic damages. Plaintiff appeal ed to the Second District Court of Appeal which
reversed, holding that thetrial court erredininstructing thejury that future economic

damages were recoverable only if plaintiff had sustained a permanent injury.
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This court granted review due to a conflict between the district courts on this
issue. This court rejected the contention that future economic damages are not
recoverable in the absence of afinding of permanent injury caused by the accident.
Thiscourt held that aclaimant can recover prospective economic damageswherethe
future damages are established with reasonable certainty. This court stated:

Werg ect themandatory permanent injury thresholdtest for future
economic damages and find the appropriate test isto permit the
recovery of future economic damages when such damages are
established with reasonabl e certainty. Although apermanent injury
Isnot a prerequisite to recovering future economic damages, it is
asignificant factor in establishing the reasonabl e certainty of the
future damages. We note that our decision appears to be fully
consistent withthenotefollowing thestandard jury instructionson
damages. See Sandard Jury Instructions—Civil Cases, 613 So.
2d 1316, 1317 (Fla. 1993) (noteson use) (limiting therecovery of
future medical expenses or loss of earnings to damages the
clamant is “reasonably certain to [incur] [experience] in the
future”).

Wergect Auto-Owners' contention that future economic damages
for non-permanent injuries should be denied because of the
difficulty in establishing the certainty of such damages. Wefind
that aper serulerequiring apermanent injury may unjustly prevent
aclaimant from recovering for post-trial damagesthat result from
non-permanent injuries that can be established with reasonable
certainty. 651 So. 2d at 91.

Thedistrict courtshavefollowed thisrule until the Fourth District engrafted its
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exception in this case that a plaintiff may not recover all of his future economic
damages, in the event there is no finding of a permanent injury.

Hamilton v. Melbourne Sand Transport, Inc., 687 So. 2d 27 (Fla. 5th 1997),
involved factsthat are similar to thosein this case. There, thejury awarded $150,000
for future medical expenses and future lost earning ability for a43 year period. The
jury found that the plaintiff did not sustain apermanent injury. Thetrial court granted
defendant’ smotionfor remittitur, becauseit reasoned that thejury award of $150,000
for future medical expenses and lost earning ability was inconsistent with a
determination of no permanency.

The plaintiff appealed the order. There, as here, there was no question about
liability. On appeal, the plaintiff argued that he was not required to prove that he was
permanently injured, but only that future damages were reasonably certain to occur.
There, ashere, theplaintiff presented proof of futurelost earnings. The Third District
Court of Appeal reversed the order of remittitur and reinstated thejury verdict, citing
this court’ s decision in Auto-Owners,

In Garriga v. Guerra, 753 So. 2d 146 (Fla. 3d DCA 2000), the court

recognized that under Auto-Owners Ins. Co. v. Tompkins, this court rejected the
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mandatory rulethat ajury must find that plaintiff suffered apermanent injury beforeit
can award future economic damages. All that plaintiff must establish is that future
economic damages are reasonably certain to occur. In this case, plaintiff established
that future medical care is necessary because the surgeries necessitated by this
accident failed, and that failure caused the plaintiff to be unemployable.

In Kent v. Bucholc, 714 So. 2d 671 (Fla. 4" DCA 1998), the Fourth District
affirmed an award of future medical expenseswhere the jury found that plaintiff did
not sustain a permanent injury.

In Metrolimo, Inc. v. Lamm, 666 So. 2d 552 (Fla. 3d DCA 1995), citing
Auto-Owners, thecourt affirmed ajury verdict awarding plaintiff $150,000for future
medical expenses and nursing care. On appeal the defendant argued that this award
coveredal, or substantialy al, of theremainder of plaintiff’ slifeexpectancy andthus
was excessive. This issue was not raised at the trial level. Accordingly, the Third
District declined to consider thisissue and the extent to which thedecisionin Ludwig
v. Ladner, 637 So. 2d 308 (Fla. 2d DCA 1994), remains viable after the decisionin
Auto-Owners.

In Sephenson-Nolan v. Nadd, 670 So. 2d 1197 (Fla. 5" DCA 1996), the court
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followed this court’s decision in Auto-Owners, and held that there was sufficient
evidenceonwhichthejury could have made someaward of future economic damages.
Inreversing and remanding for anew trial onfuture damagesonly, the court observed:

We doubt that the maximum medical improvement limitation of

Ludwig v. Ladner, 637 So. 2d 308 (Fla. 2d DCA 1994), relied

upon by appellee, has survived the supreme court’s opinion in

Tompkins. Even if not permanently injured, it is possible that a

person who has achieved “MMI” can be reasonably certain to

incur economic damages beyond the date of trial. 670 So. 2d at

1198

In Ludwig v. Ladner, the plaintiff was injured in amotor vehicle accident. At

trial plaintiff and defendantspresented evidenceregarding whether plaintiff sustained
apermanent injury asaresult of the accident. Thejury wasinstructed, in accordance
with the standard jury instructions, that it could award past and future lost wages and
past and future medical expenses, evenif plaintiff did not passthe no-fault threshold.
Thejury returned averdict finding no permanent injury and awarding future medical
expenses of $24,000 and future lost wages of $70,000, as well as past medical
expenses of $20,000 and $225,000 in past lost earnings. In that case, unlike thisone,

during closing argument plaintiff’s counsel conceded that the jury should award past

medical expensesof $620 and that the only quantifiablelost past earningswere $900.
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The Second District Court of Appeal reversed the award of damages, finding
that the award of past medical expenses exceeded the damages established by the
evidence, and that the past |ost earnings were contrary to the manifest weight of the
evidence. The Second District Court of Appeal concluded that the award of future
damageswere excessiveif thejury, in fact, determined that plaintiff did not sustain a
permanent injury.

Inthiscase, the Fourth District found Ludwig v. Ladner to be*instructive” and
relied onthat decisioninreversing and remanding for anew trial regarding causation
and damages. The Fourth District Court of Appeal’ sreliance on Ludwig ismisplaced.
In this case, unlike Ludwig, there was ample evidence to support the awards of past
and future medicals and past and future damages for lost income. Moreover, as set
forthinthefact statement, the evidence uncontradictedly established that plaintiff has
not been abletowork sinceamonth following thisaccident and that hewill never work
again.

Dr. Bernard Pettingill wastheonly economist totestify inthiscase. Hetestified
regarding both the plaintiff’ s past damagesfor medical expensesand lost wages, and

the present value of future damages for medical expenses and lost income. Dr.
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Pettingill testified that the plaintiff’s past medical billswere $151,962.11. (R.14T.9
p.1255-1256) The jury returned a specia interrogatory verdict determining that the
amount of medical expenses sustained in the past was precisely this amount. (R.2
p.378)

Dr. Pettingill testified that the amount of |ost earnings sustained by the plaintiff
from December 28, 1993, through thetime of trial was $167,081. (R.14 T.9 p.1254)
Thejury awarded $160,081.00 asdamagesfor lost earningssustainedinthepast. (R.2
p.378) Sharon Griffintestified regardingalife-care planfor the plaintiff and regarding
hisemployability. (R.13T.8p.1110et seq.) Based on Mrs. Griffin’ slife-careplan, Dr.
Pettingill testified that the plaintiff’ sfuturemedical carewill cost $1,558,825.00. (R.14
T.9 p.1259) He testified that the present money value of that sum is $487,133.00.
(R.14T.9 p.1260) The jury determined that the future damages for future medical
expenses are $1,234,640.00. (R.2 p.378) It awarded a present value for those future
medical damages of $488,000.00. (R.2 p.378-379)

Dr. Pettingill testified that the claimant’s future economic loss of earning
capacity, unreduced, is $1,276832.00 and that reduced to present value, the sum is

$870,564.00 (R.14 T.9 p.1257) In addition, according to Dr. Pettingill, if the plaintiff
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is unable to work he will also lose future fringe benefits that have a present money
value of $130,584.00 and afuture value of $191,958.00 (R.14 T.9 p.1258) The jury
found that thetotal future damagesfor lost earning ability, whichwouldincludeincome
aswell asfringe benefits, is $1,555,000.00 and that the present money value of that
sum is $1,006,000.00. (R.2 p.378-379)

Thejury awarded almost precisely the amount of past and future damagesfor
medical expenses and lost wages and earning ability which was proven by the
evidence. In that respect this case differs substantially from Ludwig v. Ladner.

The decision of the Fourth District Court on its face collides with this court’s
decision in Auto-Owners v. Tompkins. Moreover, its decision conflicts with the
decision in Hamilton v. Melbourne Sand Transport, because the Fourth District
Court of Appeal hasapplied arule of law inthiscaseto produceadifferent result than
was reached in Hamilton, acaseinvolving substantially the same controlling factsas
this case.

In Auto-Owner sthiscourt rejected the mandatory rulethat ajury must find that
aplaintiff suffered apermanent injury beforeit can award future economic damages.

All that a plaintiff must establish is that future economic damages are reasonably
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certaintooccur. Inthiscasetheplaintiff conclusively established that futureeconomic
damages are certain to occur.

In this case the Fourth District Court of Appeal interpreted Auto-Owners as
requiring afinding of permanency inorder for ajury to award economic damagesfor
lost wages for the balance of a plaintiff’swork life and in order for ajury to award
futuremedical expensesfor the balance of the plaintiff’ slife. Thiscourt’ sdecisionin
Auto-Ownersdid not go that far. Thisisan issuethat this court should address. Such
awardsarepermitted under 8627.737(2), FloridaStatutes, when thereisno finding of
apermanent injury.

Inthiscase, the Fourth District Court of Appeal discussed Hamilton, but failed
to distinguish the decision. Instead, the Fourth District Court of Appeal said:

Since it is unclear to us how the Hamilton court arrived at its
decision, we find it unpersuasive. 793 So. 2d at 1026.
Hamilton is factually very similar to this case. In applying this court’s decision in
Auto-Ownersv. Tompkins, the Fourth District Court of Appeal applied arule of law
in such manner as to produce a different result than was reached by the court in

Hamilton, a case involving substantially the same controlling facts as this case.
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In this case, nothing in the record demonstrates that the jury was deceived as
totheforceand credibility of the evidence, or that it wasinfluenced by considerations
outside the record. There is simply no showing that the trial judge abused his
discretion in denying a new trial. Since reasonable persons could differ as to the
propriety of the action taken by thetrial court, there can be no finding of an abuse of
discretion. Brown v. Estate of Suckey, 749 So. 2d 490 (Fla. 1999).

Owen took the position at trial and before the Fourth District that the accident,
at most, aggravated apre-existing condition; therefore, it wasimproper for thejury to
award the plaintiff all past and future economic damages. This conclusion iswrong.
The back condition that Drs. Davis and Fernyhough operated on may have existed
prior to the accident; however, the evidence showed that the plaintiff’ sback condition
was under control and not disabling just prior to the accident. The condition had not
progressed to the point where it required surgery.

Thisaccident caused the plaintiff's condition to deteriorate to the point that he
required surgery. Prior to thisaccident hiscondition did not requiresurgery. Theback
surgerieswereafailureand ultimately required amorphine pumpimplant. Thefailed

back surgery and morphine pump caused the plaintiff to be totally disabled and
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completely incapable of working. The morphine pump and failed back surgeries
necessitated all of the future medical care for which the jury awarded future medical
expenses. Thus, it is apparent that the past and future economic losses were all
necessitated by this accident. This accident was the proverbia “straw that broke the
camel's back.”

Itis basic that the defendant “takes the plaintiff ashefinds him.” If aplaintiff
has a preexisting, non-debilitating condition, and defendant's negligence causes that
condition to become symptomatic and to require surgery, the defendant has to
account for that damage. Wherethere can be no apportionment made by thejury, then
the defendant isresponsiblefor theresults of the pre-existing condition, aswell asthe
injury caused by theaccident. C.F. Hamblen, Inc. v. Owens, 127 Fla. 91, 172 So. 694
(Fla. 1937); Winn-Dixie Stores, Inc. v. Nafe, 222 So. 2d 765 (Fla. 3d DCA 1969);
Hollie v. Radcliffe, 200 So. 2d 616 (Fla. 1 DCA 1967).

This court should quash the decision of the Fourth District Court of Appeal in
this case and remand with instructions to reinstate the jury verdict and judgment
entered thereon. The verdict is entirely consistent with this court’s decision in

Auto-Owners. The future economic damages were proven with reasonabl e certainty
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and should be sustained.

I I :

Whether TheTrial Court Erred In Granting Defendants A Set-Off

From The Verdict For Past Social Security Disability Payments

Paid To Plaintiff, But In Denying An Off-Set From Collateral

Sour ce Benefits Of The Amounts Paid Into The Social Security

System By Plaintiff's Employers On His Behalf.!

Theplaintiffsasked thetrial court to offset the collateral source set-off for past
social security disability payments by the Social Security deductions taken from
clamant's wagesthroughout hislifeand by the contributionsto Social Security made
by plaintiff'semployersthroughout hislife. (R.3p.436 et seq.) Thetrial judgerefused.
(R.3 p.448)

Under thecommon law collateral sourcerule, adefendant wasnot permitted to

reduce damages for which he would otherwise beliable by showing that the plaintiff

The Fourth District declined to address this
Issue. 793 So.2d at 1026. In the event that this court
gquashes the decision of the Fourth District and
remands the case with instructions to reinstate
the jury verdict, this court should address this
Issue, or alternatively remand this issue to the
Fourth District.
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received compensationfromacollateral source, such asbenefitsreceived fromwelfare
or pensionfunds. O'Neal v. Ray, 213 So. 2d 1 (Fla. 1st DCA 1968). The common law
collateral source rule has been modified by statute in Florida, thereby allowing
admission of evidence and reduction of damages based on receipt of certain collateral
source benefits. The statutory modifications to the collateral source rule have been
interpreted as applying to past collateral source benefits and not to future collatera
sourcebenefits. Florida Physicians|nsurance Reciprocal v. Sanley, 452 So. 2d 514,
515 (Fla. 1984); Svamyv. Hodges, 583 So. 2d 1095, 1096-1097 (Fla. 1st DCA 1991),
review denied 593 So. 2d 1053 (Fla. 1991).

Thisaccident occurred on November 29, 1993. Effective October 1, 1993, the
collateral source statute pertai ning to automobileaccidents, 8627.7372, wasrepeal ed.
For accidents occurring after October 1, 1993, the applicable collateral source statute
IS 8768.76. Barberena v. Gonzalez, 706 So. 2d 60 (Fla. 3d DCA 1998). The 1993
version of §768.76 that wasin effect when this accident occurred and that appliesto
this case provides in pertinent part:

( 1 )
Inany actiontowhichthispart appliesinwhichliability isadmitted

or is determined by the trier of fact and in which damages are
awarded to compensate the claimant for losses sustained, the
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court shall reduce the amount of such award by the total of all
amounts which have been paid for the benefit of the claimant, or
which are otherwise available to him, from all collateral sources;
however, there shall be no reduction for collateral sources for
which a subrogation or reimbursement right exists. Such
reduction shall be offset to the extent of any amount which has
been paid, contributed, or forfeited by, or on behalf of, the
claimant or members of his immediate family to secure his
right to any collateral source benefit which heisreceiving as
aresult of hisinjury.

( 2 )

For purposes of this section:

( a )
“Collateral sources’ meansany payments madeto the claimant, or
made on his behalf, by or pursuant to:
1.The United States Social Security Act, except Title XVIII and Title XIX; any
federal, state, or local income disability act; or any other public programs providing
medical expenses, disability payments, or other similar benefits, except those
prohibited by federal law and those expressly excluded by law as collateral
sources. [emphasis supplied]
Under thisstatute, collateral sourcesinclude paymentsmadeto the claimant pursuant
to the Social Security Act (except Titles XVIII and XIX).
Statutory provisions that alter common law principles must be narrowly construed.
Ady v. American Honda Fin. Corp., 675 So. 2d 577, 581 (Fla. 1996). The

common law collateral source rule prohibiting both the introduction and set-off of
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collateral source benefitsis both arule of damages and arule of evidence.

Thetrial judgeerroneously granted an off-set solely for theamounts contributed
to the social security system by Chester Mr. Morrisey. (R.4 p.448) The court did not
allow an off-set for the amounts paid into social security on plaintiff's behalf by his
employers. Thisisclearly contrary totheprovisionsof 8768.76(1) which specifiesthat
the off-set shall be for any amount contributed on behalf of the claimant in order to
secure hisright to the collateral sources. The reduction in damages due to collateral
sources should be offset, as provided by 8768.76(1), by the amounts contributed to
the Socia Security system by Chester Mr. Morrisey and his employers throughout

the course of Mr. Morrisey'swork life.
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CONCLUSION

The decision of the Fourth District should be quashed and remanded with
instructions to reinstate the verdict and judgment thereon. The case should also be
remanded with instructions to award plaintiffs an off-set for contributions to social
security made on plaintiff's behalf by hisemployers. Alternatively, this second issue
should be remanded to the Fourth District Court of Appeal to consider and address

the issue.
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