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PRELI M NARY STATEMENT

This is an appeal of the circuit court's denial of M.
Onen's postconviction notion titled “Defendant’s Pro-Se Mdtion
for Post-Conviction Relief and/or Extraordinary Wit” for which
this Court has appointed undersigned counsel to represent M.
Onen.

The record on appeal conprises the three volunme record
initially compiled by the clerk and successively paginated
beginning with page one. References to the record include a
page nunber and are of the form we.g., (R 123). Limted
references are made to the record on appeal from M. Owen’'s
original appeal from the denial of his Rule 3.850. Ref er ences
to this record in include a page nunber and are of the form
e.g., (PCR 123). References to the transcript of these
proceedings and are of the form (T.123), and contain an
appropriate page nunber. Limted references to the record of M.
Onen’s trial on the Wrden case are also made in this brief.
References to this record include a page nunber and are of the
form e.g., (Dir. 123). Al other references are self
expl anat ory or expl ai ned herein.

Duane Omnen, the Appellant now before this Court is referred
to as such or by his proper nane. M. Owen was represented by

a nunber of attorneys in this case and a conpanion case.



Counsel is differentiated by both the stage and time of their
representati on when necessary. Under si gned counsel refers to
hi msel f as wundersigned counsel when necessary to distinguish
himself from the M. Omen’s counsel that are at issue in this
appeal . Prior postconviction counsel is used and refers to the
attorneys that represented M. Oaen during his original Rule
3.850 notion. These attorneys are no |onger enployed by the
O fice of Capital Regional Counsel-Mddle. Al other references
to counsel are understandable in the context of this brief.

M. Onen’s M. Onen's postconviction notion titled
“Defendant’s Pro-Se Mdtion for Post-Conviction Relief and/or
Extraordinary Wit” is referred to in the possessive, e.g., M.
Onen’s notion, to distinguish this notion fromthe original Rule
3.850 notion filed by prior postconviction counsel.

REQUEST FOR ORAL ARGUNVENT

This case has been consolidated by this Court’s order wth
Appellant’s Petition for Wit of Habeas Corpus previously filed
by undersigned counsel. Appellant has yet to receive an oral
argunment notice for the Petition for Wit of Habeas Corpus.

M. Owen has been sentenced to death. The resol ution of
the issues involved in this action will therefore determne
whet her he lives or dies. This Court has not hesitated to allow

oral argunent in other capital cases in a simlar procedural



post ure. A full opportunity to air the issues through oral
argunent is appropriate in this case, given the seriousness of
the clains involved and the gravity of the penalty. M. Onen,
t hrough counsel, accordingly urges that the Court permt oral

ar gunent .
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STATEMENT OF THE CASE AND FACTS

The procedural history of the instant case is both
conplex and intertwined wth a second capital case currently
on direct appeal to this Court. For purposes of clarity and
under st andi ng the uni que issues of M. Ownen’s case, each case
is referred to by the victimnaned in the indictnment. The
instant case is referred to as the Wrden case. The case that
is intertwwned with the Wirden case is referred to as the
Slattery case. To further explain the Appellant’s unique
procedural history, this section is divided into separate
procedural histories for the Wirden case and the Slattery
case, then finally a history of postconviction procedural
hi story of the Whrden case wth reference to the Slattery
case as appropriate.

Bot h cases involve sone of the sane notions and sone of
t he sane attorneys.

Procedural Hi story Wrden Case

On July 11, 1984, the State charged M. Owen by
indictment with first degree nurder, sexual battery and
burglary of a dwelling. (PCR 94-95). The case was prosecuted
by the Pal m Beach County State Attorney’'s Ofice and tried in
the Fifteenth Judicial Crcuit in and for Pal mBeach County,

Florida. M. Onen pled not guilty and went to trial in
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February of 1986. A jury found M. Owen guilty of all counts
on February 18, 1986. (Dir. 3976). On March 5, 1986, the
trial court sentenced M. Omen to death after the jury
recomended death by a | ess than unani nous vote of ten to two.
(Dir. 4357). The trial court sentenced M. Oaen to death on
March 13, 1986, (Dir. 4565), after the trial court found four
aggravating circunstances: previously convicted of a fel ony;
hei nous, atrocious or cruel; and cold, calculated and
preneditated (Dir. 4555).

On direct appeal this Court affirnmed the convictions and

death sentence. (PCR 832-844) Onen v. State, 596 So. 2d 985

(Fla. 1992), Cert. Denied, 113 S.Ct. 338 (1992). The victim
in this case was Georgi anna Wrden. This case will be referred
to as the Wrden case to distinguish it fromthe other case
that it is intertwned with -- the Slattery Case

Procedural History Slattery Case

The State charged M. Owen by indictnent with first degree
mur der, sexual battery and burglary, |ower court case nunber 84-
4014 in the Palm Beach County Circuit Court. M. Onen was tried

and convicted as charged. Owen v. State, 560 So. 207, 209 (Fl a.

1990). The jury recommended and the trial court inposed a death
sentence. |d. The trial predated the trial and conviction in the

Wor den case.



Fol |l owi ng conviction and sentencing, M. Oaen appealed the
Slattery case. Id. M. Oven raised the issue of the
adm ssibility of his confession, and argued that the conviction
was the result of psychol ogi cal coercion and that |aw
enforcement violated Mranda. |d. at 210. In an opinion dated
March 1, 1990, this Court found that the confession did violate
M randa because M. Onen’s responses to |aw enforcenent were “at
the least an equivocal 1invocation of the Mranda right to
termnate questioning, which could only be clarified.” 1d. at
211. This Court then reversed all convictions and remanded the
Slattery case for retrial. Id. at 212.

After remand, and prior to retrial, the United States
Suprenme Court held that unless a “suspect actually requests an

attorney, questioning nmay continue.” Davis v. United States, 512

U S 452, 461, 114 S. C. 2350, 2356 (1994). Before the retrial
of the Slattery case, the State noved the trial court to
reconsider the admssibility of M. Owen’s confession, which the

trial court again found inadm ssible. State v. Owen, 654 So. 2d

200, 201 (Fla. 4th DCA 1995).
The State sought a petition for a wit of certiorari in the

District Court of Appeals. State v. Owen, 654 So. 2d 200, 201.

The district court denied the petition and certified a question

as one of great public inportance, to wt:

-3



Do the principles announced by the United
States Suprene Court in Davis apply to the
adm ssibility of confessions in Florida, in

light of Traylor ?
Id. at 202.
This Court answered in the affirmative, quashed the decision

bel ow and remanded to the district court with instructions to

grant the petition for certiorari. State v. Owen, 696 So. 2d

715, 720 (Fla. 1997). The district court granted certiorari on

remand. State v. Ownen, 697 So. 2d 1309 (Fla. 4" DCA 1997). The
United States Suprene Court denied M. Omen's petition for

certiorari. Omen v. Florida,522 U S. 1002, 118 S.C. 574 (1997).

Pri or Postconviction Procedural H story

On March 18, 1986, M. Owen filed a Notice of Appeal for a
direct appeal of the Wrden case. (PCR 588-89). Before this
Court decided this direct appeal, M. Omen filed an initial Rule
3.850 notion on July 31, 1986(PCR 612-27)which was anended and
verified on Cctober 9, 1986 (PCR 657-65). The notion was fil ed
by Donald Kohl, one of M. Ownen’'s original trial attorneys.
(PCR  657-65).

The trial court began an evidentiary hearing on the notion.
(PCR  1964-2191). Because of +the ineffective assistance of
counsel claim raised in this nmotion a conflict of interest

resul ted and Donal d Kohl was al | owed to withdraw as



postconviction counsel on Decenber 9, 1986. (PCR 691) The
trial court then appointed the fornmer Capital Col | at er al
Representative (CCR)to represent M. Owen on the postconviction
not i on. Litigation followed concerning whether CCR could
represent M. Oaen in a postconviction proceeding while his
direct appeal was pending. (PCR 706-710, 724). This Court
granted CCR s Petition for Wit of Mndanus and ordered the
trial court to appoint conflict free counsel to represent M.
Onen on his Rule 3.850 notion. (PCR 740). (Al though the trial
court appointed Anthony Natale the proceedings were stayed
conpletion of the direct appeal and CCR could enter its
appearance in 1994.)

M. Onen filed a Second Anended Mdtion to Vacate Judgnent
of Conviction and Sentence on October 12, 1994. (PCR 919-
1032). After a series of judges, on My 29, 1996, the | ower
court transferred M. Owen’'s case back to Judge Burk. (PCR
1109). M. Onen filed a notion to disqualify Judge Burk, which
was denied by the trial court after notion to reconsider. (PCR
1263-64) . M. Ownen then petitioned this Court for Wits of
Mandamus and Prohibition and for extraordinary relief, all of
which were denied on Decenber 10, 1996, as was a Mtion for
Reconsi derati on was on February 17, 1997. (PCR 1284)

M. Owen, through counsel, filed a third anmendnment to his



Rule 3.850 Mdtion. (PCR 1379-1546). In response, the State
conceded that an evidentiary hearing was required on several
cl ai ns. (PCR  1560-81). The trial court conducted a Huff
hearing on the third amended notion on Novenber 5, 1997. (T.
674-751). M. Omen filed a supplenental Pro-Se Mtion for
Postconviction relief (PCR 1595-1622; T. 687-693). The trial
court refused to accept M. Omnmen’'s pro se notion but advised
predecessor collateral counsel to “take these natters into
consideration” and “if those matters need to be raised, they can
be raised.” (T. 694).

M. Owen went to a hearing on Decenber 8, 1997. Onen v.
State, 773 So. 2d 510, 513 (Fla. 2000). (Prior postconviction
counsel also filed a fourth anended post conviction notion on
that date.) Before the hearing, M. Omen’s counsel for the
Slattery retrial informed the court that M. Owen had invoked
the attorney-client privilege in the Slattery case and sought a
stay of the W rden postconviction hearing. 1d. Alternatively,
Slattery retrial counsel sought the prohibition of disclosure
during the Wrden hearing of confidential information concerning
the Slattery case. 1d. “The court agreed to bar disclosure of
privileged information.” [d.

At the Wirden hearing, M. Oaen called Barry Krischer as his

first and only wtness. | d. M. Krischer was M. Ownen’s



counsel during the original Slattery trial and handled and a
nmotion to suppress that covered M. Ownen's statenents used
against himin the Wrden trial. ld. M. Krischer declined to
answer questions concerning the notion to suppress and prior
postconviction counsel ended the questioning. 1d. After the
State cross-examned Krischer, counsel declined to proceed
further. 1d.

Following the lower court’s denial of M. Owmen’s origina
Rule 3.850 notion, M. Omen appealed to this Court. Onen v.
State, 773 So. 2d 510, 511 (Fla. 2000). M. Owen raised 18
clains on appeal. ld. at 513, fnb5. In Onen, this Court
addressed the claimthat the |lower court should have stayed the
hearing pending the retrial of the Slattery case. ld. at 513-
14. This Court denied M. Onaen relief. Id. at 515.

This Court found that M. Omen waived the attorney-client
privilege by filing ineffectiveness and conflict of interest
clains against trial counsel in the Wrden case. |1d. at 514
This Court found that

“Ia]l though [M. Owen] subsequently invoked
the attorney client privilege in the
Slattery case, [ M. Onen| still was
obligated to proceed in good faith to the
extent that the privilege permtted. . . .
In fact, at the hearing below, [M. Onen]
made no effort to introduce substantive
evi dence concer ni ng the Wbrden trial

Instead, he called as his only witness Barry
Krischer, i.e., his former trial counsel in

-7-



the Slattery case. Krischer knew virtually
nothing about the W rden trial and his
testinmony was guaranteed to inplicate the
privilege, which expressly applied only to
the Slattery case. Further. Al though the
court below agreed to bar disclosure of
privileged information, Oaen made no effort
to proffer any substantive evidence that
woul d have been excluded by the privilege.
In short, [M.] Owen nmade no show ng of
prej udice.”

ld. at 514-515.
M. Owen filed a petition for wit of certiorari to the

Suprene Court of Florida which was denied. Onmen v. Florida, 532

U S. 964, 121 S. . 1500.(2001).

FACTS OF | NSTANT APPEAL

On June 29, 2001, M. Owen filed the Pro-Se Mdtion for Post-
Conviction Relief and/or Extraordinary Wit. (R 20). The
trial court ordered the State to respond on August 2, 2001. (R
28). The State responded on August 30, 2001. (R 37). M. Owen
filed a response on Septenber 13, 2001. (R 241).

On Septenber 21, 2001, the |ower court denied M. Onen’s pro
se nmotion. (R 248). The court’s one page order states in
rel evant part that:

THI'S MATTER is before the Court on the
Def endant’ s Pro- Se Mot i on for Post
Conviction Relief. Upon consideration of
t he Mot i on, State’s response W th
Attachnents, the Court file, and being fully
advised in the premses, it is thereupon

ORDERED AND ADJUDGED t hat t he
Defendant’s Pro Se Motion be and the sane is

-8



hereby denied as being successive, untinely
and constitutes an abuse of process.

(R 248).

The lower court did not grant M. Omen the opportunity to
be heard in the form of a court hearing or by further witten
subm ssi ons before denying M. Owen’s notion. The |lower court’s
order did not specify what information in the court file it
considered or that the lower court had reviewed any of the
transcripts fromeither the original trial of this case or from
the postconviction Ilitigation that followed. Mor eover, no
portions of the record or any matter at all was attached to the
record that established that M. Owen was entitled to no
relief.(See R 248).

The lower court’s order did not specify how the notion was
successive, untinely or how it constituted an abuse of process.
(See R 248). M. Omen’s pro se appeal followed on Cctober 11,
2001. (R 249).

M. Ownen raised three clains in his pro se postconviction
noti on which are as foll ows:

Claim | : Capi t al Col | at er al Regi onal
Counsel -M ddl e | abor ed under a direct
conflict of interest which precluded this
firm from representing Defendant in the
Post - Convi cti on proceedi ngs.

Caim 11: Capi t al Col | at er al Regi onal

Counsel - M ddl e deprived Def endant of
Effective Representation and Due Process

-9



duri ng postconviction proceedi ngs.
Caimlll

A. Defendant’s C aimof |Innocence
B. Brady Violations

Under Claim One M. Omen stated that he was entitled to
relief because prior postconviction counsel had a conflict of
interest that led to the procedural default that arose from the
ori ginal postconviction hearing. (R 7).

According to M. Omen’s pro se notion, the conflict arose
from the sharing of experts between M. Oaen’ s postconviction
attorneys and his trial attorney’'s on the retrial of the
Slattery case and the attorney client privilege issue that
resul ted. (R 6). M. Owen states in his notion that trial
counsel and postconviction counsel “shared ‘unified interests’
in exchanging privileged information and resources surrounding
Defendant’s experts, investigations, docunent collection (work
product) and defenses toward the Slattery retrial.(R 5).

At the time of M. Onen’s evidentiary hearing on the Wrden
case, the retrial of M. Omen on the Slattery case was pendi ng.
(R 2-3). M. Owen’s previous postconviction counsel hired Dr.
Faye Sultan and Dr. Barry Crown to examne M. Omen and each
adm ni stered several nental health tests. Prior postconviction
counsel “shared all information and work product” wth trial

counsel on the Slattery retrial. (R 4). Retrial counsel for

-10-



the Slattery case hired Dr. Sultan and Dr. Crown who reexam ned
M. Onen. (R 4). Retrial counsel “shared all information and
wor k product with” M. Omen’s prior postconviction counsel. (R
4) .

M. Ownen argued that “[al though a crim nal defendant pursues
an ineffectiveness claim against trial counsel waives the
attorney-client privilege as to that claim (citations omtted),
the issue in the present case is not whether the filing of the
Wrden post-conviction notion waived the attorney-client
privilege in this case, but, whether the invocation of the
attorney-client privilege in the Slattery case barred [prior
postconviction counsel] from representing [M. Omen] in the
Wor den postconviction proceedings.” (R 5).

M. Owmnen concluded that as a result of the extraordinary
circunstances that surrounded his cases, he “was deprived of
Article |, Section 16 (right to counsel), Article 1, Section
(due process), Article 1, Section 2 (equal protection), Article
1, Section 9 (due process), Article 1, Section 13 (habeas
corpus) and Article 1, Section 17(Cruel and unusual punishnent)
of the Declaration of Rights of the Florida Constitution.” (R
7).

Under Caim Two, M. Owen states that he was denied the

effective assistance of counsel during the prior postconviction

-11-



proceedi ngs. (R 8). M. Owen believed postconviction counse
was ineffective in advising himnot to proceed with the hearing
because “The mandatory tinme |imt to file postconviction
notions and the assertion of the attorney-client privilege in
the Slattery retrial created a Hobson(sic)choice since Defendant
was forced to surrender his due process right to postconviction
hearing by invoking his attorney client privilege to prevent
damaging testinony from comng out concerning the pending
Slattery case.” (R 9)

M. Ownen offered as support for this claimthat this Court
rejected the Hobson’s choice argunent in finding a waiver of the

post convi ction proceedi ngs. (R 9; citing Onen). The facts

surrounding this Court’s denial of relief is detailed, as stated

above, in this Court’s opinion in Oven v. State, 773 So. 2d

510(2001) .

Additionally, M. Owen clainmed that prior postconviction
counsel were unprepared to proceed to the evidentiary hearing in
Decenmber of 1997. (R 10-11). Specifically, M. Oaen found that
prior postconviction counsel“lacked sufficient tinme necessary
for proper investigations, expert wtness preparation and other
support to conduct a full and fair evidentiary hearing” and that
these attorneys “had a general |ack of expertise and a specific

| ack of experience in the utilization of expert wtnesses and

-12-



evidence, including but not limted to psychiatric and forensic
science.” (R 10-11).

M. Omen argued as a basis for the hearing that he was
denied his statutory right to the effective assistance of

post convi cti on counsel . (R 8; citing Spalding v. Dugger, 526

So. 2d 71 (Fla. 1988); Mmnerva v. Singletary, 830 F. Supp 1426

(Fla. MD. 1993). M. Owen quoted this Court as stating that
“since the State of Florida enforces the death penalty, its
primary obligation is to ensure that indigents are provided
conpetent, effective counsel in capital case. . . . and that
“all capital cases by their very nature can be considered

extraordinary and unusual” (R 8) citing Wiite v. Board of County

Commirs, 557 So. 2d 1376. 1379 (Fla. 1989).
M. Onen also quoted this Court as stating that:

However, the basic requirenent of due
process in our adversarial |egal system is
that a defendant be represented in court, at
every level, by an advocate who represents
his client zealously within the bounds of
the law. Every attorney in Florida has taken
an oath to do so and we wll not Ilightly
forgive a breach of this professional duty
in any case, in a case involving the death
penalty it is the wvery foundation of
justice.”

Wlson v. Wainwight, 474 So. 2d 1162, 1164 (Fla. 1985).

M. Omen argued that Section 27.7001,Florida Statutes, et.

Seq, mandates that courts “shall nonitor the performance of

-13-



assigned counsel to ensure the capital defendant is receiving
quality representation. The Court shall also receive and
eval uate allegations that are made regarding the performance of
assigned counsel.” (R 8-9).

Under C aim Three, Subclaim A, M. Omen argued that he was
procedurally innocent based on his contention that t he
ineffectiveness of trial counsel denied M. Owen the full
panoply of protections afforded to crimnal defendants by the
constitution. This subclaimand SubclaimB were presented by M.
Onven as a “gateway through which to have the otherwi se barred
clainms considered on the nmerits” (R 12). M. Ownen cited Schlup

v. Delo, Delo,513 U S. 851 (1995)in support of this proposition.

(R 12).

\V/ g Orven then discussed the specific instances of
i neffectiveness commtted by trial counsel. (R 12-15). First M.
Onen argued that trial counsel was ineffective for “failing to
conduct an investigation into Defendant’s background which would
have revealed that [M. Owen] has a gender identity disorder,
par aphiliac di sor der, suffers from dyst hym a, and
schi zophenic.” (R 12).

M. Ownen next argued that trial counsel was ineffective for
failing to contact and interview individuals from Gas GCty,

| ndi ana. (R 12). These witnesses would have testified about

-14-



M. Ownen’s horrific childhood in which he wi tnessed and suffered
from numerous acts of sexual and physical brutality, suffered
from gender confusion and the effects of an alcoholic hone and
the suicide of M. Onen’s father. (R 12).

Next, M. Owen argued that trial counsel was ineffective for
failing to contact and interview witnesses fromthe Veteran s of
Foreign Wars National Honme, l|ocated in Eaton Rapids, M chigan.
(R 13). The VFW hone was the orphanage that M. Oaen went to
live in followng the suicide of M. Onen’s father. (R 13).

At the VFW Hone M. Owen again experienced sexual and
physi cal abuse, this time by the adult caretakers and the
children who also lived at the VFW Hone.(R 13). M. Owen’s
motion clearly stated that “[r]ecords from the hone’s
psychol ogi st reveal[ed] the first docunentation of [M. Ownen’s]
gender identity disorder and nedical records show ed] physical
vi ol ence upon [M. Owen] by his house father.” (R 13).

M. Owen detailed the evidence of nental mtigation that
followed his departure from the VFW Hone. (R 13). The
beginning of M. Ownen’'s adult life was filled wth docunented
evidence of legal difficulties and a lack of meaningful
intervention to help M. Owen devel op. M. Omen detailed his
arrest history and involvenent with the crimnal justice system

(R 13-15). M. Omen also discussed his involvement with the
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CATS( Correcti onal Assessnent and Treatment)program while

incarcerated in Mchigan. (R 14-15).

M . Onen concluded that trial counsel’s failure to
investigate M. Ownen’s nental illness and obtain the readily
available mtigation neant that trial counsel “proceeded to

trial ‘wth eyes closed” and ‘entirely failed to subject the
prosecution’s case to neaning ful testing , which caused the
trial itself to becone presunptively wunreliable.” (R 15;

citing US. v. Conic, 466 U S. 648, 659 (1984)). M. Onen

also stated that “trial counsel’s failure to investigate was
deficient performance and so serious that counsel was not
functioning “as the counsel guaranteed the Defendant by the

Si xth Amendnment.” (R 15-16; citing Strickland v. WAshington 466

U. S. 668 (1984)).

M. Owen concludes this subclaim that a “new trial 1is
warranted” because “but for trial counsel’s ineffectiveness,
[ M. Ownen] would have been able to pursue as a defense at trial,
not guilty by reason of insanity.” (R 17 footnote omtted).

In Caim Three, Subclaim B, titled “Brady Violations”, M.
Onen alleged that the State, “by and through their agents,
wi t hhel d favorabl e evidence which is of such a nature and wei ght
surrounding [M. Omaen’s] nental illness that confidence in the

outcone of the trial is undermned to the extent that there is
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a reasonable probability that had the had the sterno (sic) notes
been disclosed pre-trial, the result of the proceedings would

have been different.(R 18); (citing Brady v. Maryland, 373 U.S.

83 (1963); Young v. State 739 So. 2d 553 (Fla. 1999)).

The “sterno notes” in question, referred to the steno notes
of Linda Burkhol der. (R 18). Ms. Burkhol der was assigned to
M. Omen’s case when M. Omen participated in the CATS program
while incarcerated in Mchigan. (R 18). M. Burkholder kept
notes of M. Owen’s therapy sessions during which M. Onen
di scussed “various crimnal cases he was involved in and the
nature of his nental illness and belief system” (R 18).
According to M. Omen, M. Burkholder kept notes in a steno pad.

M. Omen stated in his notion that he was only provided with
the raw data sheets of adm ssion from the CATS program and not
the steno notes.(R 18). According to M. Owaen, in 1984, after
M. Owen’s arrest, M. Onen spoke to Sgt. MCoy of the Boca
Rat on Police Departnment about the nental health sessions wth
Ms. Burkholder, who later informed M. Owen that the F.B.I. did
obtain M. Omen’'s records from the CATS program (R 18). M.
Onen stated that in 1999, “Hillary Sheehan contacted Linda
Bur khol der and di scovered that the notes existed and that the
F.B.1. obtained her entire file in 1984. Therefore it can be

established that the State of Florida withheld” the steno notes.
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(R 18).

M. Omen then stated that the steno notes “woul d have shown
that as early as 1981, [M. Owen] suffered from del usional
behavior” in that he believed that he could obtain the fluids
necessary to becone a woman through sexual intercourse. (R
18). M. Owen argued further that the notes would have assisted
trial counsel in preparation of a defense and was material
towards a capital sentencing procedure. These notes also would
have aided Dr. Peterson, a clinical psychologist who exam ned
M. Omnen and diagnosed M. Ownen as schizophrenic, because the
notes “would have been material towards an adequate assessnent
of Defendant’s nental illness and sufficient to assist trial
counsel in preparing a defense.” (R 19).

M. Owmen concluded this subclaim by stating that “the
w thheld steno notes by the prosecution prejudiced [M. Onen’s]
right to a fair trial.”(R 20).

Fromthe | ower court’s denial this appeal foll ows.

STATE PETITION FOR A WRIT OF HABEAS CORPUS

In Septenber of 2002, M. Omen through CCRC Mddle, filed
a Petition for a Wit of Habeas Corpus. The State responded on
Decenmber 2001. On January 4, 2002, CCRCM M. Owen filed a
reply to the State’s response one day |ate. This was followed

by a nmotion to accept the reply as tinely which this Court
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granted on February 4, 2002. The case nunber for the habeas
petition is S01-2146. This Court’s case nunber for this appeal
is S01-2476.

The State filed a Mdition Not to Set Oral Argunent and for
Decision on the Pleadings which this Court denied in an order
dated May 24, 2002. This Court granted M. Ownen’s pro se Mdtion
for Appointnment of Appellate Counsel on the instant appeal on
the sane date along with the State’s Mtion to Consolidate
Appeals (with the state habeas petition).

SUMVARY OF THE ARGUMENTS

This is an appeal from the denial of M. Omen’'s pro se
notion entitled “Defendant’s Pro-se Mtion for Post-Conviction
Relief and/or Extraordinary Wit.” M. Osen raised three
claims in his pro se notion. Claim three was al so divided
into two parts.

The I ower court erred in denying daimOne of M. Onen’s pro
se notion. In CdaimOne of his pro se notion, M. Omen argued
that prior postconviction counsel had a direct conflict of
interest which precluded prior postconviction counsel from
representing M. Onen in hi s ori gi nal post convi ction
pr oceedi ngs. This brief argues that the lower court erred in
denying M. Owen a hearing or relief on this claim because of

the uni que facts, circunstances and argunents presented.
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In Caim Two of his pro se notion M. Ownen argued that he
was denied effective postconviction representation by prior
post convi ction counsel and due process. M. Owen detailed prior
post conviction counsel’s ineffectiveness, both generally, and
based on their erroneous advice that led to the termnation of
M. Omen’s original postconviction |Ilitigation. This brief
argues that the lower court erred in denying M. Omnen a hearing
or relief because of the unique facts of M. Omen' s case and
|l egal justification presented in M. Onen’s pro se notion. This
bri ef al so ar gues t hat prior post convi ction counsel ’ s
i neffectiveness denied M. Omen access to this State's courts
and perhaps further review

Claim Three, Subclains A and B of M. Owen’'s pro se notion
presented sone of the constitutional violations that occurred at
his original trial on the Wrden case and |egal argunents as to
why he should have been allowed to proceed at the |ower court
level. M. Onen argued in his pro se notion that he should have
been allowed to proceed at the |lower court level on his pro se
noti on based on an innocence theory. This brief argues that the
| ower court erred in denying M. Owen a hearing on these
subcl aims because he raised a valid ineffectiveness of trial
counsel and a valid Brady claim Moreover, this brief argues

that M. Onen also presented a valid legal theory as to why the
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| ower court should have allowed himto proceed.

In Argunent Five, this brief argues that the |ower court’s
order denied M. Oaen due process because it limts his ability
to raise possible error that led to the |lower court’s denial of
a relief. Moreover, Argument Five asks this Court to reverse
the lower court’s denial of M. Ownen’s notion so that the |ower
court can submt an order which confornms to this Court’s
requi renents for orders of this nature.

In conclusion, and in conclusion of this sumary, M. Owen
calls upon this Court’s inherent power to do justice to provide

relief.
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ARGUMENT |

THE LOWER COURT SHOULD HAVE GRANTED MR OWEN

AN EVI DENTI ARY HEARI NG ON CLAIM ONE OF MR

ONEN S PRO SE POSTCONVI CTI ON MOTI ON BECAUSE

MR OMEN S PRI OR POSTCONVI CTI ON COUNSEL HAD

A CONFLI CT OF | NTEREST.

The lower court erred in denying a hearing on C aim One of

M. Owen's pro se postconviction notion because M. Ownen
presented a neritorious claimthat can only be resolved after a
fact finding inquiry by the |lower court. M. Ownen asks this
Court to order the lower court to grant an evidentiary hearing
on this claimand to allow M. Onmen to freely anmend his pro se
nmotion through counsel. Because of the wunique facts and
procedural history of the Slattery and Wrden cases, and the
argunents raised in M. Onmen’s pro se postconviction notion and
this brief, this Court should grant relief.

Contrary to the lower court’s order, this claim was not

inperm ssibly “successive,” “untinely” and “an abuse of

process.” (See R 248). The claim arose from uni que procedural
and factual occurrences that allowed for the litigation of M.
Onen’s nmotion. M. Owen could not have raised this claim at the
time of his original postconviction litigation because this
claim was not apparent until after the actual hearing on the
original notion.

Certainly, after the denial of M. Ownen’s original
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postconviction notion, and this Court’s affirmance on appeal,

(See Onen v. State, 773 So. 2d 510 (Fla. 2000)), the filing of

the instant notion was not an abuse of process. M. Owen I|ike
any citizen had the right to petition the courts of this State
for redress. As the old adage states where there is a wong
there is a renedy. M. Ownen sinply availed hinmself of the only
process there was to renmedy the wongs of his case and did so as
soon as it was possible and necessary. This Court, as did the
| oner court, has the inherent power to do justice. M. Ownen
asks this Court for justice.

In essence, M. Ownen argued in Claim One of his pro se

motion that at the tinme of his original 3.850 he suffered the
effects of prior postconviction counsel’s conflict of interest
which wultimately denied him the right to a full and fair
evidentiary hearing on the matters raised in his original 3.850
nmotion. (R 3)
During his original postconviction litigation M. Osen raised
i ssues of ineffective assistance of counsel, failure to present
mental health mtigation and other issues of constitutional
i nportance. (T. 742).

M. Omen was in a unique procedural situation at the tinme
of hi s ori gi nal post convi ction not i on; unl i ke nost

postconviction litigants, M. Owen had a second hon cide case
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that was awaiting retrial, the Slattery case. (R 3-4).
Whereas nost postconviction litigants, having previously been
convicted and having disposed of all cases, can safely pursue
postconviction relief wthout the fear of attorney-client
privileged information leading to harm M. Owen had no such
opti on. If M. Onmen proceeded with the hearing privileged
i nformati on woul d have been disclosed that nay have been used at
the Slattery retrial. The revealing of this information could
i kely have assured both M. Omen’s conviction and sentence of
death in the Slattery case.

M. Omnmen argued that the conflict of interest at his
original postconviction notion resulted from the sharing of
experts and other privileged information between his Wrden
post convi ction counsel and his Slattery retrial counsel. (R 3-
6) This conflict could have initially been avoided by
post convi ction counsel keeping the experts and information of
the Wrden case separate fromthat of the Slattery retrial. Had
prior postconviction counsel done so, M. Owen could have
litigated the Wrden postconviction notion wthout fearing the
inplications to the Slattery retrial

To have kept the Wrden case separate fromthe Slattery case
woul d have been sinple; first, there was never a reason for

prior postconviction counsel to becone involved wth the
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Slattery retrial. Doing so ensnared the attorney-client
privilege from the Slattery retrial wth t he Wor den
postconviction litigation. Postconviction counsel were assigned
to litigate the Wrden postconviction notion and that alone.
The attorney-client privileged information of the Slattery case
did not in any way aid this purpose.

Second, prior postconviction counsel should never have
shared experts wth trial counsel on the Slattery retrial. | f
postconviction counsel hired nental health experts Dr. Faye
Sultan and Dr. Barry Crown to examine M. Onen prior to Slattery
retrial counsel’s doing so, prior postconviction counsel should
have maintained the expert’s confidential status. Prior
postconvi ction counsel should have also instructed the experts
to only evaluate M. Owen for mtigation and the possibility of
an insanity defense on the Wrden case and should have barred
di scussion of the Slattery case in its entirety. Prior
postconviction counsel could then have told the experts to
di scuss the case only with prior postconviction counsel and to
not discuss their findings with Slattery retrial counsel.

| f counsel on the Slattery retrial hired Dr. Sultan and Dr.
Crown first, prior postconviction counsel should have hired
different experts limted to the Wrden case. Different experts

could also have been instructed to Ilimt their inquiries to the
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Wrden case and to not discuss the Wrden case with Slattery
retrial counsel.

Alternatively, if the conflict of interest in sharing
experts was not apparent to prior postconviction counsel, it
should have becone obvious at the tinme of the Wrden
post convi ction hearing. At that tinme, if not before, prior
post convi ction counsel should have noved to withdraw or for tinme
to hire new experts. Wth new counsel, M. Oaen would have been
able to obtain new experts, unrelated to the Slattery case who
woul d not have been entwned with the Slattery case.

For the Wrden case, there was no interest in the econony
of sharing experts between the Wrden case and the Slattery
case. (See R 24-26). Any value to the Wrden case was | ost,
and any noney spent on the experts was wasted, because the
experts that prior postconviction counsel hired were not called
to testify at the Wrden postconviction hearing.

The cases cited by M. Onen in his pro se notion support his
argunent therein. M. Oamen was aware that “a crimnal defendant
who pursues an ineffectiveness claim against trial counsel

wai ves the attorney-client privilege as to that claim” (R 5);

citing Reed v. State, 640 So. 2d 1094 (Fla. 1994); LeCroy V.
State, 641 So. 2d 853 (Fla. 1994). The issue raised by M.

Onen, however, was not the attorney-client privilege as it
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relates to the Wrden case. (R 5). Rather, the issue, as M.
Onen argued, was whether the invocation and existence of the
attorney-client privilege in the Slattery case barred prior
post convi ction counsel from representing M. Oaen on the Wrden
postconviction nmotion. (R 5)

This Court found in Oven that M. Oaen waived the attorney-
client privilege in the Wrden case by filing a postconviction
notion alleging a conflict of interest and the ineffectiveness
of Wrden trial counsel. Onen, 774 So. 2d at 514. That
finding, however, was quite a separate issue from whether the
conflict of interest that resulted from prior postconviction
counsel’s involvement in the Slattery case prohibited that
counsel from representing M. Owen and whether the |ower court
shoul d have granted a hearing to determ ne whether M. Oaen was
entitled to new postconviction proceedings.

The end result of prior postconviction counsel’s conflict
of interest was that M. Ownen was denied a real hearing because
he could not present any evidence and testinony in support of
his clains raised in the original postconviction notion. Wi | e
an argunment can be made that there was no right to effective
assi stance of counsel during postconviction, there at |east was
a due process right to a hearing on the original neritorious

clainms raised in M. Omen’s original postconviction notion.
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Because counsel could not go forward with the hearing, M.
Onen was denied any sort of relief that was justified as a
matter of postconviction. For a death sentenced individual such
as M. Owen, the devel opnent of issues and an ensuing record was
the only way that constitutional error that was not manifest in
the cold trial record can be exposed and justice can be done.
The conflict of interest prevented counsel from going forward on
M. Omen’s postconviction issues and from the |ower court
granting any relief that nmay have been appropri ate.

It also prevented any sort of neaningful review by this
Court of the constitutional violations that nay have occurred in
M. Owen's case that would nmake his conviction unconscionable
and a violation of the laws of this state and this nation.
Lastly, if there were non-record constitutional errors that
occurred in M. Owen' s case, prior postconviction counsel may
have assured that the federal courts will not correct such error
because of the federal procedural bars and the doctrine of
exhausti on.

Mirray v. Garratano, did declare that neither the Ei ghth

Amendnent nor the due process clause required states to appoint
counsel for I ndi gent death row inmates seeking state

postconviction relief. 492 U.S. 1 (1989). I n Pennsylvania V.

Finley, the Court declined to extend, under equal protection,
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the right to appointed counsel to indigents in state created
post convi ction proceedings. 481 U S. 551,559 (1987). The Court
found that this rule in Finley applied to capital cases in

Grratano. Grratano, 492 U S. at 10.

M. Owen’s argunent, however, could have been properly seen
as one of access to the courts being denied by the conflict of

interest of prior postconviction counsel. In Bounds v. Smth,

the issue presented was “whether States nust protect the right
of prisoners to access to the courts by providing themwth |aw
libraries or alternative sources of |egal know edge.” 430 U. S
817, 817-818 (1977). In Bounds, inmates held in North Carolina
prisons sued because of the inadequacy of prison law libraries
alleging in part that “they were denied access to the courts in
violation of their fourteenth Amendnent rights.” 1d. at 818.
The Court stated that its:

deci sions have consistently required States
to shoul der affirmative obligations to
assure all prisoners neaningful access to
the courts. It is indisputable that indigent
inmates nust be provided at state expense
with paper and pen to draft |egal docunents
with notarial services to authenticate them
and with stanps to mail them States nust
forgo collection of docket fees otherw se
payable to the treasury and expend funds for
transcripts. State expendi tures are
necessary to pay lawers for i ndi gent
defendants at trial, Gdeon v. Winright,
372 U.S. 335, 83 S.C 9 L. Ed.2d 799 (1963);
Argensinger v. Hamlin. 407 U S. 25, 92 S C.
2006, 32 L.Ed.2d 530(1972), and in appeals
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of right, Douglas v. California citations
omtted.

ld. at 825.
Clearly, under Bounds, M. Ownen was entitled to sone sort
of nmeani ngful access to the courts. Florida has provided for

this through Florida Rule of Crimnal Procedure and the

appoi ntnment of counsel on capital cases. (See Section 27,
Florida Statutes et seq., Florida Rule of Crimnal Procedure
3.850 and 3.851). In M. Owen's case, prior postconviction

counsel’s conflict of interest rendered Florida s provisions for
meani ngful access to the courts a nullity. Here, M. Owen
effectively had no access to the courts because while M. Owen
availed hinself of the State created postconviction procedures
and appointed counsel, prior postconviction counsel could not
litigate the constitutional and legal issues raised in M.
Onen’s original postconviction notion because of their conflict
and i neffectiveness.

Going forward with the illusions of a hearing and counsel,
when because of the conflict no relief could be obtained, surely
cannot be considered neani ngful access. M. Owen could have had
issues that would have relieved him from an unconstitutional
conviction and resulting death sentence, but because counsel
could not go forward, these issues were never heard. Wrse yet,

because of the illusion of access to the courts, M. Oaen nmay
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face difficult procedural hurdles to obtaining relief in federal
court because of the weight that a federal court may give to the
Florida court’s decisions. Had this State provided no access to
its courts, M. Owmen would not have been placed in such a
precari ous position.

The | ower court should have held a hearing to determne this
claim and allowed M. Onen to argue that he was entitled to a
new postconviction hearing. At a hearing, the |lower court could
have determned the facts that surrounded M. Oaen’s claim
heard argunents on the |law and applied the sane. The interests
of justice required the |Iower court to so.

Accordingly, this Court should reverse the |ower court and
order that the lower court conduct a hearing on this claim or
order the lower court to grant M. Omsen new postconviction

pr oceedi ngs.

ARGUVMENT 11

THE LONER COURT SHOULD HAVE GRANTED MR, OVEN
AN EVI DENTI ARY HEARING ON CLAIM TWO OF MR
ONEN S PRO SE PCSTCONVI CTI ON MOTI ON BECAUSE
MR. OANEN WAS DEN ED EFFECTI VE REPRESENTATI ON
AND  DUE PROCESS DURING THE ORI G NAL
POSTCONVI CTlI ON PROCEEDI NGS.
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This Court should reverse the lower court’s denial of a
hearing on Claim Tw of M. Owen’'s pro se postconviction notion.
M. Owen again presented a neritorious claim that could only
have been resolved by a factual inquiry by the lower court. M.
Onen asks this Court to order the lower court to grant a hearing
on this claimand to allow M. Onmen to freely amend his pro se
nmoti on through counsel. Because of the unique facts that gave
rise to Caim Two, and the argunents made by M. Owen in his
nmotion and in this brief, this Court should grant relief.

Contrary to the lower court’s order, this claim was not

inperm ssibly “successive,” “untinely” and “an abuse of

process.” See R 248. Caim Two arose during the hearing on M.
Ownen’ s prior postconviction notion. M. Osen could not have
raised this claim at the tinme of his original postconviction
litigation because it was not apparent that prior postconviction
counsel was ineffective and had offered M. Owen erroneous
advice until after this Court denied M. Ownen’ s appeal. See
Onen, 774 So. 2d at 514.

M. Omen argued that prior postconviction counsel was
ineffective in their overall representation and specifically for
giving M. Osen erroneous advice not to proceed wth the
hearing. (R 9-11). According to M. Owen, this denied him due

process. (R 8).
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M. Omnen argued in his pro se postconviction notion that
prior postconviction provided ineffective assistance because
they were “not prepared to proceed to the evidentiary hearing in
Decenber 1997.” (R 10). Mreover, prior postconviction counse
“lacked sufficient tinme necessary for proper investigations,
expert wtness preparations and other support services to
conduct a full and fair evidentiary hearing.” (R 10-11).

M. Omen also asserted that “these attorneys |acked the

prof essi onal expertise and qualifications to review and eval uate

the pretrial and trial process, including the performance of
counsel.” (R 10-11). Furthernmore, M. Onen stated that prior
post convi ction counsel “lacked experience in the utilization of
expert wtnesses and evidence, including but not limted to
psychiatric and forensic science.” (R 11).

M. Onen specifically detailed the ineffectiveness of prior
postconviction counsel’s advising M. Ownen not proceed on his
postconviction notion. (R 9). Prior postconviction counsel
advised M. Omnmen to not proceed because they were of the opinion
“the mandatory tinme limt to file postconviction notions and the
assertion of the attorney client privilege in the Slattery
retrial created a Hobson [sic] choice since Defendant was forced
to surrender his due process right to a postconviction hearing

by invoking his attorney-client privilege to prevent damaging
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testinmony concerning the Slattery retrial.” (R 9).

M. Ownen also argued under the logic applied in Mrtin v.
Dugger, 515 So. 2d 185 (Fla. 1987), the waiver of going forward
with the hearing was invalid. (R 10). Accordingly, “to avoid
any possible prejudice” to M. Owen, any waiver nust be
attributed to prior post conviction counsel. (R 9 citing
Martin). In Martin, post conviction counsel advised the
petitioner to not undergo a conpetency evaluation because the
state procedure was inadequate to protect his right not to be
executed if inconpetent. Id. This Court found that the waiver
should not be attributed to the petitioner. Id. at 186.
Li kew se any such waiver in M. Owen’s case should be attributed
to prior post conviction counsel.

The erroneousness of prior postconviction counsel’s advice
becanme apparent in M. Oaen’s direct appeal from the denial of
his original postconviction notion. In Ownen, this Court
affirmed the |ower court’s decision and in doing so found that
prior postconviction counsel’s “theory,” that M. Osen was not
required to proceed was erroneous. 774 So. 2d at 514.

I neffective assistance of counsel is conprised of two

conponents: deficient performance and prejudice. Strickland v.

Washi ngton, 466 U. S. 668, 686 (1984). To prove deficient

performance the defendant nust show "that counsel nade errors so
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serious that counsel was not functioning as the ‘counsel
guaranteed by the Sixth Amendnent."” 1d. The proper neasure of
attorney performance remains sinply reasonabl eness under
prevailing professional norms." |d. at 688. To prove the
deficient performance caused prejudice to the defendant, the
def endant nust show "that counsel's errors were so serious as to
deprive the defendant of a fair trial, a trial whose result is
reliable.” |d. at 687.

The defendant nust show both deficient performnce and
prejudice to prove that a "conviction or death sentence resulted
from a breakdown in the adversary process that renders the
result wunreliable.” Id. "The purpose of the Sixth Anmendnent
guarantee of counsel is to ensure that a defendant had the
assi stance necessary to justify reliance on the outcone of the
proceeding." I[d. at 691.

A defendant, however, "need not show that counsel's
deficient conduct nore likely than not altered the outconme in
the case.” 1d. at 693. "When a defendant challenges a
conviction, the question is whether there is a reasonable
probability that, absent the errors, the fact finder would have
had a reasonable doubt respecting guilt. Wen a defendant
chal l enges a death sentence such as the one at issue in this

case, the question is whether there is a reasonable probability
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that, absent the errors, the sentencer--including an appellate
court, to t he ext ent it i ndependent |y rewei ghs t he
evi dence--woul d have concluded that the balance of aggravating
and mtigating circunstances did not warrant death." 1d. at 695.

"In making this determnation, a court hearing an
i neffectiveness claimnust consider the totality of the evidence
before the judge or jury." Id. at 695. "[A] verdict or
conclusion only weakly supported by the record is nore likely to
have been affected by errors than one with overwhelmng record
support.” 1d. at 696.

If the Ilower court applied these standards to prior
postconviction counsel’s performance during the pendency of M.
Ownen’s original postconviction litigation it would have found
that M. Owen presented a neritorious claim of ineffectiveness
and ordered a hearing. The performance of prior postconviction
counsel was deficient in advising M. Owen to abandon the

original postconviction proceedings as evidenced by this

Court’s denial of M. Owen’s claimon appeal. See Onen, 774 So.

2d at 514. No reasonabl e counsel would have advised M. Onen to
ganble his entire postconviction litigation on their “theory”
W t hout cl ear precedent supporting the position.

Prior postconviction counsel’s deficient performance surely

prejudiced M. Omen because counsel’s advice denied M. Onen any
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relief whatsoever and he remains convicted and sentenced to
death wthout the resolution of any postconviction clains.
Prior postconviction counsel’s performance further prejudiced
M. Omen because due to counsel’s failure to proceed wth
postconviction litigation on the state level, M. Ownen faces a
myriad of procedural obstacles to obtaining justice on the
federal |evel.

Moreover, |acking the experience, preparation and tine
necessary to fully litigate M. Omen’s original postconviction

not i on, prior postconviction counsel were also deficient.

Reasonabl e attorneys would have had the skill or obtained the
skill necessary to proceed with M. Owen’ s postconviction
[itigation. Considering the limtations on successive notions

and the need to exhaust state renedies before proceeding to
federal court, this was inperative because this was M. Onen’s
one real opportunity to present any |egal and constitutional
error to the state courts for review The |ower court should
have also found that this was a valid allegation requiring a
hearing because M. Omen renmains on death row, convicted and
sentenced to death wthout any sort of neaningful collateral
revi ew.

M. Owen’s pro se postconviction was properly before the

| ower court. VWhile this Court has found that ineffectiveness of
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post convi ction counsel was not a valid basis of relief, See King
v. State, 808 So. 2d 1237, 1245, (Fla. 2002), and found support

for this position in federal precedent, 1d. (citations omtted),

this principal either does not apply to the instant case or
should not be applied under the unique circunstances presented
by M. Onen’s case.

This principal does not or should not apply to M. Omen’s
case because he was not seeking relief nerely because prior
postconvi ction counsel was ineffective. Rat her, M. Omen’s pro
se notion sought a new hearing because prior postconviction
counsel in effect failed to go forward during M. Owen's one
opportunity to collaterally challenge his conviction and death
sentence in state court.

In an appellate context, and quoted in M. Owen's pro se
not i on, this Court has stated that “the basic requirenent of
due process in our adversarial system is that a defendant be
represented in court, at every Ilevel, by an advocate who
represents his client zealously wthin the bounds of the |aw
Every attorney in Florida has taken an oath to do so and we wl |l
not lightly forgive a breach of this professional duty in any
case; in a case involving the death penalty it is the very

foundation of justice.” WIlson v. Wainwight, 474 So. 2d 1162,

1164 (Fla. 1985). (quoted at R 8).
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M. Owen also argued that “Section 27.001, et seq,” of
Florida Statutes nmandates that courts shall monitor the
performance of assigned counsel to ensure that the capital
defendant is receiving quality representation. The court shal
al so receive and evaluate allegations that are nade regarding
the performance of assigned counsel.” (Section 27.711, Florida
Statutes cited in record at R 9) As M. Onen stated, under this
statute the lower court was “obligated to receive and eval uate
[M. Owen’s] clains herein.” (R 9). This Court has
interpreted this statute to nean that a capital defendant nust

receive effective representation See Peede v. State, 748 So. 253

(1999)cited at (R 9).

One instance where this Court has found the performance of
postconviction counsel violated a litigant’s rights was in the
context of an appeal from the denial of postconviction relief.

Wllianms v. State, 777 So. 2d 947, 948 (Fla. 2000). In

WIllians, the petitioner filed a 3.850 notion which the circuit
court denied after evidentiary hearing. Id. at 949. The
petitioner clained that he had requested that postconviction
counsel file a notice of appeal. Id. The petitioner sought a
bel ated appeal in the district court. Id. After petitioner’s
nmotion for belated appeal was denied the petitioner sought

review of the district court’s decision in this Court. | d. A
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second petitioner sought this Court’s review under simlar
facts. 1d.

In Wllianms, the petitioner’s appeal cane to be heard by
this Court through a certified question: “Does the holding in

Lanbrix v. State, 698 So. 2d 247 (Fla. 1996), when considered in

light of the Suprenme Court of Florida’ s pronouncenent in Steele
v. Kehoe, 747 So. 2d 931 (Fla. 1999), foreclose the provision of
a bel ated appeal from the denial of a postconviction notion when
the notice of appeal was not tinely filed due to the
i neffectiveness of counsel in the collateral proceeding?” 1d. at

948. (footnote onmtted). This Court answered the district

courts’ certified question in the negative and held that the

issue was governed by Steele v. Kehoe, 747 So. 2d 931 (Fla.

1999).

In Steele, this Court held that “due process entitles a
prisoner to a hearing on a claim that he or she mssed the
deadline to file a rule 3.850 notion because his or her attorney
had agreed to file the notion but failed to do so in a tinely

manner.” WIllians, 777 So. 2d at 947; citing Steele 747 So. 2d

at 934.
In Steele, this Court restated its position that:
‘“[[P]ostconviction] renmedies are subject to
the nore flexible standards of due process

announced in t he Fifth Amrendnent ,
Constitution of the United States.’ For
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exanpl e, although a prisoner has no Sixth
Amendnment right to postconviction counsel,
in Weks and Gaham v. State, 372 So. 2d
1363 (Fla. 1979), [this Court] held that due
process required the appointnent of post-
conviction counsel when a prisoner filed a
substantial ly meritorious post convi ction
nmotion and a hearing on the notion was
potentially so conmplex that the assistance
of counsel was needed.’

Steele, 747 So. 2d at 934; citing State v. Weks, 166 So. 2d

892, 896 (Fla. 1964); G aham 372 So. 2d 1363 (Fla. 1979). daim
Two of M. Omen’s pro se notion was nost simlar to the cases
where this Court has found that counsel’s ineffectiveness in
failing to act entitled a petitioner or appellant to proceed
wth a postconviction notion or an appeal from the denial of

postconviction relief. See Steele 747 So. 2d at 934.

It can be taken from M. Owen’'s pro se notion that he
requested or knew that he had postconviction counsel at the tine
of his original postconviction litigation. The fact that these
attorneys were assigned to himthrough a state agency was of no
beari ng. Prior postconviction counsel raised the clains found
through their investigation with the input of M. Osen and
presented these clains in a postconviction notion. The fact
that a notion was filed did not distinguish M. Oaen’s case from
cases in which counsel failed to tinmely file a notion or an

appeal .
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When an attorney fails to file a notice of appeal or a
motion the client is injured, because, absent the intervention
of the court, the client cannot go forward. The harm is that
the client cannot go forward and is denied all relief. Her e,
\V/ g Onven suffered the sanme injury; because counsel was
ineffective and conflicted, M. Owen could not go forward and
was denied all relief.

Wiile there was the illusion of a hearing, M. Ownen was
placed in the sane position by prior postconviction counsel’s
i neffectiveness that he would have been placed in had counsel
sinply failed to file a notion at all and let M. Omen’s tine
| apse. This Court has provided a renmedy in the form of a

bel ated postconviction notion, See Steele 747 So. 2d at 934.

Absent relief by this Court, M. Onen remains in an even worse
position than had counsel sinply neglected to file the notion at
all; he cannot file a belated notion and he may be barred from
relief in federal court. Even though, applying Martin, the right

to a hearing was M. Oanen’s and M. Ownen’s alone. 515 So. 2d at

186.

The |ower court should have held a hearing to determ ne
whet her M . Ownen’ s prior post convi ction counsel ’ s
i neffectiveness entitled M. Onmen to a new postconviction

hearing. Absent a hearing there sinply was no way for the | ower

-42-



court to determne whether M. Owen presented a valid argunent
that allowed for a second postconviction notion.
The uni que circunstances in M. Onen’s case in that he faced
a pending retrial on a separate capital case coupled with prior
postconviction counsel’s ineffectiveness gave rise to M. Owen’'s
pro se notion. Under the circunstances, the |ower court
inproperly denied M. Omnen’s notion in that his pro se notion
was not “an abuse of process” or inpermssibly “untinely” or
“successive.” Indeed M. Omnen availed hinself of the only
process that could renmedy the injustice of his case.
Accordingly, this Court should reverse and order an evidentiary
heari ng.
ARGUMENT |1 |

THE LOWER COURT SHOULD HAVE GRANTED MR OVEN

A HEARING ON CLAIM THREE SUB CLAIM A OF MR

ONEN S MOTI ON BECAUSE MR OVWEN PRESENTED A

VALID BASIS FOR RELIEF I N THAT MR OANEN WAS

| NNOCENT DUE TO TRI AL COUNSEL’ S

| NEFFECTI VENESS.

The lower court erred in denying a hearing on Caim Three

Sub claim A of M. Owaen’'s pro se postconviction notion. In
Subclaim A M. Owen presented a neritorious claim that could
only have been resolved by a factual inquiry by the | ower court.

M. Ownen asks this Court to order the lower court to grant a

hearing on this claimand to allow M. Onen to freely anmend his
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pro se notion through counsel. Because of the unique facts that
gave rise to this claim and the argunents nmade throughout this
brief, this Court should grant relief.

M. Owen clearly distinguished this subclaim from a nere
successive postconviction notion, both on the law, and on the
facts presented, and argued how the Courts reasoning in Schlup
v. Delo,513 U. S. 851 (1995)applied to issues of M. Ownen’s case.

Under a Schlup theory, M. Owen could validly present a claim of

I nnocence. Accordingly, contrary to the |ower court’s order

this claim was not inperm ssibly “successive,” “untinely” and
“an abuse of process.” (See R 248).

M. Ownen cited Schlup v. Delo, 513 U S. 851, 115 S. Ct. 851

(1995), in which the United States Supreme Court considered what
standard federal courts should apply on second federal habeas
petitions to protect against “the kind of mscarriage of justice
that would result fromthe execution of a person who is actually
i nnocent.” |d. at 301.

In Schlup, the petitioner filed a second federal habeas
petition that constitutional error deprived the jury of critical
evi dence that would have established the petitioner’s innocence.
| d. The Court distinguished the petitioner’s claim of actual
i nnocence fromthe claimof actual innocence asserted in Herrera

v. Collins, 506 US. 390, 113 S. C. 853. Id. at 313-14 “In




Herrera, the petitioner advanced his <claim of 1innocence to
support a novel substantive constitutional claim nanely that
the execution of an innocent person would violate the Eighth

Anendnent.” |d. at 314 citing Herrera, 506 U S. 390.

The Court found that the petitioner’s claimin Schlup “on
the other hand [was] procedural rather than substantive.” |d. at
314. The Court found that the petitioner’s claimdiffered from
the claim in Herrera in tw ways. 1d. at 315. First, the
petitioner’s claim “did not by itself provide a valid basis for

relief and instead it depended on the validity of the

petitioner’s Strickland and Brady clains.” Id. (footnote
omtted). Second, the petitioner in Schlup acconpanied “his

claim of innocence with an assertion of constitutional error at
trial.” Id. The Court held that the |lower federal court
applied the wong standard in determ ning whether the petitioner
shoul d have received a second hearing on his claim 1d. at 332.

Schlup, clearly showed the United State’'s Suprenme Court’s
refusal to allow the possibility off an actually innocent person
being executed when there were constitutional errors at the
trial that led to the individual’'s death sentence. Li kew se,
M. Owen presented clains of innocence and constitutional error
that led to M. Owen’s death sentence.

M. Onen presented clains in CaimThree, and throughout his
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pro se postconviction notion, of grave constitutional errors
that occurred at his trial. (R 11). These errors were nost
specifically pled in both Subclaim A and B of C aim Three. (R
11-17 and R 18-20). The errors that occurred at the Wrden
trial were that trial counsel was ineffective and the

prosecution withheld evidence in violation of Brady. (R 11-17

and R 18- 20).
\V/ g Onen di scussed t he specific I nst ances of
i neffectiveness commtted by trial counsel. First M. Owen

argued that trial counsel was ineffective for “failing to
conduct an investigation into Defendant’s background which woul d
have revealed that [M. Owen] has a gender identity disorder,
par aphiliac di sorder, suffers from dyst hym a, and
schi zophrenic.” (R 12).

M. Ownen next argued that trial counsel was ineffective for
failing to contact and interview individuals from Gas City,
| ndi ana. (R 12). These wi tnesses would have testified about
M. Ownen’s horrific childhood in which he w tnessed and suffered
from numerous acts of sexual and physical brutality, suffered
from gender confusion and the effects of an alcoholic hone and
the suicide of M. Onen’s father. (R 12).

Next, M. Omen argued that trial counsel was ineffective for

failing to contact and interview witnesses fromthe Veteran s of
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Foreign Wars National Honme, l|ocated in Eaton Rapids, M chigan.
(R 13). The VFW honme was the orphanage that M. Oaen went to
live in followng the suicide of M. Onen’s father. (R 13).

At the VFW Hone M. Owen again experienced sexual and
physi cal abuse, this tinme by the adult caretakers and the
children who also lived at the VFW Hone.(R 13). M. Owen’'s
motion clearly stated that “[r]ecords from the hone’s
psychol ogi st reveal[ed] the first docunentation of [M. Onen’s]
gender identity disorder and nedical records show ed] physical
vi ol ence upon [M. Ownen] by his house father.” (R 13).

M. Owen detailed the evidence of nental mtigation that
followed his departure from the VFW Hone. (R 13). The
beginning of M. Owen’s adult life was filled with docunented
evidence of legal difficulties and a lack of meaningful
intervention to help M. Omen develop. (R 13). M. Onen
detailed his arrest history and involvenent with the crimnal
justice system (R 13-15). M. Ownen also discussed his
i nvol venent wth t he CATS( Correcti onal Assessnent and

Treatment ) program whil e incarcerated in Mchigan. (R 14-15).

M . Onen concluded that trial counsel’s failure to
investigate M. Omnen’s nental illness and obtain the readily
available mtigation neant that trial counsel “proceeded to

trial ‘wth eyes closed” and ‘entirely failed to subject the
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prosecution’s case to neaningful testing’, which caused the
trial itself to becone presunptively unreliable.” (R 15);

citing US. v. Conic, 466 U S. 648, 659 (1984). M. Ownen al so

stated that “trial counsel’s failure to investigate was
deficient performance and so serious that counsel was not
functioning “as the counsel guaranteed the Defendant by the

Si xth Amendnent.” (R 15-16) citing Strickland.

M. Ownen ended this subclaim by stating that a “new tria
is warranted” because “but for trial counsel’s ineffectiveness,
[ M. Ownen] would have been able to pursue as a defense at trial,
not quilty by reason of insanity.” (R 17 footnote omtted).
This Court has stated that insanity was a conplete defense “if
at the tinme of the crinme the defendant was incapable of
di stingui shing between right and wong as the result of a nental

di sease or defect.” Reaves v. State, 2002 W 1338424*4 (Fl a.

2002). (Footnotes omtted).
I neffective assistance of counsel is conprised of two

conponents: deficient performance and prejudice. Strickland v.

Washi ngton, 466 U. S. 668, 686 (1984). To prove deficient
performance the defendant nust show "that counsel nade errors so
serious that counsel was not functioning as the ‘counsel

guaranteed by the Sixth Amendnent." 1d. The proper neasure of

attorney performance remains sinply reasonabl eness under
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prevailing professional norms." |d. at 688. To prove the
deficient performance caused prejudice to the defendant, the
def endant nust show "that counsel's errors were so serious as to
deprive the defendant of a fair trial, a trial whose result is
reliable.” [|d. at 687.

The defendant nust show both deficient performnce and
prejudice to prove that a "conviction or death sentence resulted
from a breakdown in the adversary process that renders the
result wunreliable.” |1d. "The purpose of the Sixth Amendnent
guarantee of counsel is to ensure that a defendant had the
assi stance necessary to justify reliance on the outcone of the
proceeding." Id. at 691.

A defendant, however, "need not show that counsel's
deficient conduct nore likely than not altered the outconme in
the case.” 1d. at 693. "When a defendant challenges a
conviction, the question is whether there is a reasonable
probability that, absent the errors, the fact finder would have
had a reasonable doubt respecting guilt. Wen a defendant
chal l enges a death sentence such as the one at issue in this
case, the question is whether there is a reasonable probability
that, absent the errors, the sentencer--including an appellate
court, to t he ext ent it i ndependent |y rewei ghs t he

evi dence--woul d have concluded that the balance of aggravating
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and mtigating circunstances did not warrant death."” 1d. at 695.

"In making this determnation, a court hearing an
i neffectiveness claimnust consider the totality of the evidence
before the judge or jury." Id. at 695. "[A] verdict or
conclusion only weakly supported by the record is nore likely to
have been affected by errors than one with overwhelmng record
support.” 1d. at 696.

This Court should first find that M. Omen presented a
facially wvalid claim in Caim Three that M. Onmen’'s tria
counsel was ineffective during the W rden trial. M. Onen
al l eged that counsel’s performance was deficient in failing to
develop and present the available mtigation and insanity
evidence that trial counsel could have easily obtained. (R 12-
13). This fell well below the standards of reasonable counsel
M. Omen also alleged that trial counsel’s deficient performance
resulted in prejudice to M. Omen; Had counsel presented or
devel oped the nental health evidence available in the Wrden
case M. Omnen could have successfully pursued an insanity
defense and been found not guilty by reason of insanity or
presented nore effective mtigation that would have led to the
jury recomending a life sentence and the trial court so
i nposi ng the sane.

M. Omen presented the underlying clains of Caim Three
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Subclaims A and B under reasoning simlar to the Court in

Schlup. See Schlup,513 U. S. at 314 Here, applying Schlup, M.

Onen presented evidence of innocence so strong that the | ower
court could not and this Court should not have confidence in the
outcone of the trial unless “also satisfied that the trial was
free of nonharm ess constitutional error.” 1d. at 316.

Had the |lower court allowed a hearing on this claim or a
hearing on whether M. Owen should be allowed to proceed, M.
Onen could have offered evidence that showed that he was
actually innocent of the Wrden hom cide because he was insane
at the time of the offense. Mreover, to the extent that the
aggravating circunstances are properly considered elenents of

the offense wunder R nNg V. Ari zona, 2002 W 1357257,

US _ (2002), nental health evidence would have gone to refute
the State’s position that these aggravator elenents, found by
the trial judge al one, were proven beyond a reasonabl e doubt.

The claim that M. Onen was innocent and that there were
constitutional error that occurred during his trial justified
that the I ower court should have held an evidentiary hearing to
determ ne whether the facts supported this. It remains, that
because of the |lower court’s denial of M. Owen’s postconviction
motion, M. Oaen still sits on death row when he may be i nnocent

due to his being not guilty by reason of insanity or because the
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ment al health mtigation evidence never presented by his
ineffective Wrden trial counsel would have required a verdict
of life.

In Wzykowski v. Departnent of Corrections, the petitioner

sought federal habeas relief outside the federal one year
l[imtation for seeking such relief. 226 F. 3d 1213, 1215 ( U. S.

11th Cr. 2000) In Wzykowski, the petitioner raised clainms of

actual innocence and ineffective assistance of counsel. Id. at
1214. | nportant to M. Owen’s case, the petitioner argued that
he was actually innocent of second degree nurder because the
victimactually started the fight with the petitioner, and first
degree nurder, because he was too intoxicated to form the
requi site intent and again because the victim started the fight
wth him Id. The new evidence for these clainms was the
petitioner’s own statenents regarding the events that led to the
victims death. 1d. Mich like insanity, the petitioner’s claim
of actual innocence arose from a clains of an affirmative
def enses, voluntary intoxication and self defense. See |d.

The federal nmagistrate issued a report that “noted in
passing that petitioner had failed to exhaust his clains in
state court but recommending that the petitions be dismssed for
failure to conform with the one year tinme limtation” for

seeking federal review. 1d. at 1215. The federal district court
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“dism ssed the petition as tine barred.” 1d.

Following the district court’s denial, the petitioner
appealed. 1d. The issue presented for appellate review was
“whether the Antiterrorism and Effective Death Penalty Act of
1996 . . ., as applied to Petitioner [was] an unconstitutional
suspension of the Wit of Habeas Corpus in violation of the
United States Constitution Article I, Section 9, clause 2.” 1d.
At 1214. The appellate court declined to decide this issue
before the | ower court decided whether the petitioner could nake
a showi ng of actual innocence. 1d. 1218. The court reasoned that
the conplete absence of a record concerning whether the
petitioner could make a show ng of actual innocence and because
“such factual determnations are best mde by the district
court.” ld. at 12109.

| nportantly, the court in Wzykowski noted the petitioner

did not file a direct appeal or collateral challenge in state
court. Id. at 1219 fn 8. As the court noted: “For the first
time at oral argunent before [the court] the State suggested
that there may be an exception to the two- year statute of
limtations in Fla. CimP. 3.850.” 1d.

Whereas the federal system allows for the determ nation of
a successive habeas petition when a petitioner presents a claim

of innocence and constitutional error at trial, so should this
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Court, and so should have the |ower court. M. Ownen validly
pl ed both his innocence and that there were constitutional error
at the trial level in his pro se notion for postconviction

relief. As the State suggested in Wzykowski, this may be (and

shoul d be) an exception to the tinme requirenents in Fla. CrimP.
3.850. |d.

Where the wit of habeas corpus exists in federal court to
remedy the unconstitutional detention of a federal prisoner, so
exists this State’'s postconviction procedures. M . Onen
presented these issues in his pro se notion as soon as possible
because he was proceeding under the theory that he had
unconflicted postconviction counsel who were effectively
proceeding on his post conviction [litigation. As seen
t hroughout this brief, this was not the case.

This Court should ensure that M. Ownen has access to all the
courts, state and federal, but should not hesitate to allow
redress of M. Owen’s very valid clains now Accordingly this
Court should reverse the |lower court’s denial of M. Omen’s pro

se notion for postconviction relief.

ARGUMENT | V

THE LONER COURT SHOULD HAVE GRANTED MR, OVEN
A AN EVI DENTI ARY HEARI NG ON CLAIM THREE SUB
CLAAIM B OF VR ONEN S PRO SE PCSTCONVI CTI ON
MOT1 ON



The lower court erred in denying Subclaim B of M. Ownen’s
pro se postconviction notion. M. Omen again presented a
meritorious claim that could only have been resolved by a
factual inquiry by the Iower court. M. Ownen asks this Court to
order the lower court to grant a hearing on this claim and to
allow M. Omen to freely anmend his pro se notion through
counsel . Because of the unique facts that gave rise to claim
three Subclaim B, and the argunents nmade by M. Owen throughout
his notion and throughout this brief, this Court should grant
relief.

Subclaim B was an attenpt to raise sonme of the issues that
would be litigated in a postconviction nmotion that M. Ownen
sought through his argunents in Claim One and C aim Two. M.
Onen also justified a hearing on this subclaim based on the
argunent of innocence put forth in Caim Three SubclaimB of M.
Onen’s pro se postconviction notion.

Contrary to the lower court’s order, this claim was not

i nperm ssibly “successive,” “untinely” and “an abuse of

process.” (See R 248). Subclaim B was not successive, untinely
or an abuse of process when considered with M. Oaen’ s argunents
t hroughout his pro se postconviction notion. The justification

for allowng a hearing on this subclaimwas first that M. Oaen

-55-



was denied a full and fair hearing at the original
post convi ction hearing because prior postconviction created a
conflict by sharing experts wth counsel for the Slattery
retrial. This was discussed in this brief under Argunent One.

Secondly, had prior postconviction counsel been effective,
prior postconviction counsel wuld have discovered that the
steno notes at issue were avail able and were not disclosed. M.
Onen filed his pro se postconviction notion alleging this Brady
violation within one year of this Courts denial of M. Ownen’s
appeal . Any failure to discover the suppression of the steno
notes falls squarely on the shoulders of prior postconviction
convi ction counsel .

Lastly, this Brady violation, the failure to disclose the
notes when the notes were in the possession of the State,
clearly falls within M. Owen's claim of innocence that he
argued in Caim Three, Subclaim A and that was argued supra in
Argunment Three. Because the State withheld Brady naterial on
the Wrden case, M. Omen validly presented this issue as a
claim of innocence because he pled both a claim of innocence
coupled wth constitutional error wunder a Schlup theory.
Schlup, 774 So. 2d at 514.

Apart from the procedural questions surroundi ng Subclai m B,

M. Omnen presented a valid Brady question. As detailed in M.
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Onen’s pro se postconviction notion, the Brady material at issue
were the steno notes of Linda Burkhol der. (R 18). According to
M. Ownen, Linda Burkholder was the therapist that was assigned
to M. Owen’s case when M. Oaen was Court ordered into the CATS
program as part of a sentence M. Owen received in M chigan.
(R 18). Ms. Burkhol der kept notes of her sessions with M. Owen
in a steno pad. (R 18).

In 1984, M. Ownen was arrested by the Boca Raton Police
Department and spoke with Sgt. Kevin MCoy of that departnent
about the sessions with Ms. Burkholder. According to M. Owen,
McCoy sunmoned F.B.I. agent Jim Cavanaugh and nade arrangenents
to obt ai n M. Onen’ s records from CATS and Ms.
Bur khol der. (R 18). Sgt. MCoy informed M. Owen that the F.B.I.
did obtain M. Onen’s records. (R 18).

During the discovery process in the Wrden case, the State
only provided M. Onmen with the raw data sheets of adm ssion
fromthe CATS program and not the steno notes. In 1999,! Hillary
Sheenan contacted Linda Burkholder and discovered that the
F.B. 1. obtained her entire file in 1984. (R 18).

M. Omen pled a valid Brady claim The prosecution has a

duty under Brady v. Miryland, to disclose favorable evidence to

YQbviously during the investigation of the Slattery
retrial since the postconviction [itigation on the Wrden case
was conpl ete.
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the accused whether requested by the accused or not. 373 U S
83, 87 (1963). As the Court stated: “W hold that the
suppression by the prosecution of evidence favorable to an
accused upon request violates due process where the evidence is
material either to guilt or to punishnment, irrespective of the
good faith or bad faith of the prosecution. Id. The Court
later held “that the duty to disclose such evidence is
applicable even though there has been no request by the

accused.” Sprinkler v. Geene, 527 U S. 263, 280 (1999); citing

United States v. Agars, 427 U S. 97, 107 (1976). “[T] he duty
enconpasses i npeachnent evidence as well as excul patory
evi dence.” |d. citing United States v. Bailey, 473 U S. 667,
676 (1985).

“There are three conponents of a true Brady violation: The
evidence at issue nust be favorable to the accused, either
because it is excul patory or inpeaching, that evidence nust have
been suppressed by the State, either willfully or inadvertently;
and prejudi ce nust have ensued. |d. at 281-82.

The Court detailed four aspects of materiality or prejudice

for a Brady claimunder US. v. Bailey, 473 U S. 667, (1985), in

Kales v. Witefly, 514 U S. 419, 434 (1995). One, “a show ng of

materiality does not require denonstration by a preponderance

that disclosure of the suppressed evidence would have resulted
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ultimately in the defendant’s acquittal (whether based on the

presence of a reasonable doubt or acceptance of an explanation

for the crinme that does not inculpate the defendant. 1d. citing
Bailey, at 682. “Bailey’s touchstone of materiality is a
‘reasonable probability” of a different result, and the
adj ective 1is inportant. The question is not whether the

defendant would nore |ikely than not have received a different
verdict with the evidence, but whether in its absence he
received a fair trial, understood as a trial worthy of
confidence.” |d.

The second aspect of Bailey materiality is that it is not
a sufficiency of the evidence test. Id. The third is that once
a reviewing court applying Bailey has found a constitutional
error there is no need for further harm ess-error review |d.
Fourt h, the State’'s disclosure obligation turns on the
cunul ative effect of all of all suppressed evidence favorable to
t he defense, not on the evidence considered itemby item |d.

For a Brady claim “the rule enconpasses evidence ‘known
only to police investigators and not to the prosecutor.’”

Sprinkler, 527 U S. 280-81. As quoted in Smith v. Florida:

The police are also part of the prosecution,
and the taint of the trial is no less if
they, rather than the State’'s Attorney, were
guilty of the non-disclosure. |[If the police
allow the State’s Attorney to produce
evi dence pointing to guilt w thout informng
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him of other evidence in their possession
which contradicts this inference, state
officers are practicing deception not only
on the State’s Attorney but on the court and
the defendant. ‘The cruelest lies are often
told in silence.” If the police silence as
to the existence of the reports resulted
from negligence rather than guile, t he
deception is no | ess danmagi ng.

The duty to disclose is that of the state,
whi ch ordinarily acts t hr ough t he
prosecuting attorney; but if he was too is
the victim of police suppression of the
material information, the state’'s failure is
not on that account excused. We cannot
condone the attenpt to connect the defendant
with the crinme by questionable inferences
which mght be refuted by undisclosed and
unproduced docunents then in the hands of
the police. To borrow a phrase from Chief
Judge Bings, this procedure passes ‘beyond
the line of tolerable inperfection and falls
into the field of fundanental unfairness.’
(Gtation omtted).

Smith v. Florida, 410 F.2d 1349, 1351 (U.S. C. of App. 5" Cr
1969) .

M. Owmen's allegation that the failure of |aw enforcenent
to disclose the steno notes of Linda Burkhol der, or at |east the
exi stence of the steno notes, warranted a hearing to determ ne
whet her the State denied M. Oaen his rights under Brady. The
| ower court sinply needed the fact finding of a hearing to
determ ne whether M. Owen’s due process rights were violated
under Brady.

As pled in his pro se postconviction notion, M. Onen’'s

Brady claim presented all of the elenents necessary for a
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vi ol ation of Brady. The evidence was favorable to M. Onen.
Sprinkler, 527 U S. at 281-82. As M. Omen states; “The sterno
(sic) notes taken by Linda Burkhol der would have shown that as
early as 1981 Defendant suffered from del usi onal behavior in the
manner in which he believed that by having sexual intercourse
with a woman that he could obtain fluids necessary to turn him
into a conplete woman.” (R 19). This was favorabl e because it
woul d have “assisted trial counsel in preparation for a defense
at trial and would have been mterial towards a capital
sentencing proceeding.” (R 19). M. Omen argued further that
the steno notes “would have been nmaterial towards an adequate
assessnment of [M. Owen’s] nental illness” by M. Owmen’s
retai ned psychol ogi cal expert. R 19

In sum even if not presented to the jury, the steno notes
woul d have greatly effected M. Onen’s expert’s analysis and
explanation of M. Oaen’ s conduct. It also would have greatly
affected M. Owen’s Wrden trial attorney's strategy and
presentnent to the jury. Wth this information trial counsel
could have pursued an insanity defense or nore effectively
presented mtigation to the jury. Mor eover, the opinion of the
psychol ogi cal expert would have been corroborated, altered or
enhanced so that the expert could have presented a nore accurate

portrayal of Duane Owen. This probably would have led to a
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different sentencing recommendation by the jury and different
sentence by the trial court. Accordingly, the notes were
excul patory, in that they could have led to finding of not
guilty by reason of insanity, or inpeaching in that they
contradicted the State's portrayal of M. Oaen, or both.
Sprinkler, 527 U. S. at 281-82.
M. Ownen properly pled that the evidence was suppressed by

the State. (R 19). To quote M. Owen:

“I'n 1984, Defendant was arrested by the Boca

Raton Police Departnment and spoke to Sgt.

Kevin MCoy about the sessions wth M.

Bur khol der . Sgt. MCoy summoned F.B.I.

agent Ji m Cavanaugh and nade arrangenents to

obtain Defendant’s records from CATS and Ms.

Bur khol der . Def endant was informed by Sgt.

McCoy that the F.B.I. did obtain his

records.” (R 18).
During pre-trial M. Owen was only provided with the raw data
from the CATS program not the steno notes. (R 18) Only in
1999, did M. Owen learn that the F.B.l. obtained Linda

Burkholder’s entire file. “Therefore, it can be established

that the State of Florida w thheld” the steno notes. (R 18).

Whet her the State Attorney’'s Ofice knew of the steno notes
was irrelevant to the lower court’s determination and the nerit
of M. Owen’s Brady claim “The police are also part of the

prosecution, and the taint of the trial is no less if they,
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rather than the State’s Attorney, were gquilty of the non-

disclosure.” _Smith v. Florida, 410 F.2d 1349, 1351 (5'" Gir.
1969) .

In M. Onen’s case “Sgt. McCoy summoned agent Cavanaugh and
made arrangenents to obtain [M. Owen’s] records from CATS and
Ms. Burkholder.” (R 18). Sgt. MCoy informed M. Owen that the
F.B.I. did obtain M. Ownen’ s records. (R 18) As part of the
prosecution, Sgt. MCoy had a duty to disclose all of the CATS
records obtained by Sgt. MCoy’'s agent, Jim Cavanaugh, to M.
Onen. Even if Sgt. McCoy never personally had actual possession
of the records, Sgt. MCoy still had a duty to disclose the
exi stence of the records to M. Onen.

Clearly prejudice under Brady ensued in M. Oaen’s case; had
the information in Linda Burkholder’s notes been disclosed,
there was a reasonable probability that the outcone in M.
Onen’s case would have been different — M. Owen's trial
counsel through M. Onen’'s expert could have presented an
insanity defense under which M. Osen would have been found not
guilty or trial counsel and the expert could have presented nore
corroborated and nore persuasive mtigation that would have
refuted the State’s aggravators and led to a |ife sentence.

M. Onen clearly presented a valid Brady claimunder Claim

Three, Subclaim B. As M. Omen stated: “An evidentiary hearing
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must be granted in order that [M. Osen] can fully explain and
present this issue.” Absent an evidentiary hearing the | ower
court could not nmake the required findings necessary to decide
whether M. Ownen was entitled to an evidentiary hearing to
determne his claim of innocence, and second whether he was
entitled to a hearing on this Brady claim

The Brady claimof Caim Three, SubclaimB along with other
simlar and unsimlar clains would be litigated if M. Owen had,
or does receive, an evidentiary hearing. Contrary to the | ower

court’s order, this claim was not inpermssibly “successive,”

“untinely” and “an abuse of process.” (See R 248). Most
inmportantly, this was so because M. Osnen was denied conflict
free postconviction counsel, as discussed in Argunent One, Due
Process because of the ineffectiveness of postconviction
counsel, as discussed in Argunent Two, and because M. Owen is
i nnocent, as discussed in Argunent Three.

Accordingly, this Court should reverse the |ower court and
grant M. Owmnen an evidentiary hearing on this claim allowng
M. Omen | eave to anend through counsel.

ARGUMENT V
THE LOVNER COURT’ S WRI TTEN ORDER WAS
| NADEQUATE TO DENY MR ONEN S PRO SE

POSTCONVI CTI ON MOTI ON  AND DEPRI VED MR OWEN
A FAI R APPEAL BEFORE THI S COURT.
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The | ower court’s order denying M. Omen’s pro se Mtion for
Post Conviction Relief was inadequate wunder this Court’s
pr ecedent and di m ni shed M . Onen’ s appel | ate rights.
Accordingly, if this Court does not reverse this case for the
grounds stated elsewhere in this brief, this Court should remand
this case with an order that the |ower court enter a proper
order in this case.
In the order denying M. Omen’s pro se notion the |ower
court states in relevant part:
THI'S MATTER is before the Court on the
Def endant’ s Pro Se Mot i on for Post
Conviction Relief. Upon consideration of
t he Mot i on, State’s response wth
Attachnments, the Court file, and being fully
advised in the premses, it is thereupon
ORDERED AND ADJUDGED t hat t he
Def endant’s Pro Se Mdtion be and the sane is
hereby denied as being successive, untinely
and constitutes an abuse of process.
(R 248).
The lower court did not grant M. Omen the opportunity to be
heard in the form of a court hearing or by further witten
subm ssions before denying M. Owens notion.
The lower court’s order did not specify what information in
the court file it <considered or that the Ilower court had
reviewed any of the transcripts from either the original trial

of this <case or from the postconviction |litigation that

fol | oned. Mor eover, no portions of the record or any matter at
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all was attached to the record that established that M. Onen
was entitled to no relief.(See R 248). Also, the lower court’s
order did not specify how the notion was successive, untinely or
how it constituted an abuse of process. (See R 248).

This Court has instructed the lower courts on the
requi renents of an order denying a postconviction notion. See

Asay v. State, 769 So. 2d 974, 989 (Fla. 2000). “To support

summary denial wthout a hearing, a trial court nust either
state its rationale in its decision or attach those specific
parts of the record that refute each claim presented in the

nmotion.” Anderson v. State, 627 So. 2d 1170, 1171; citing Hoffnan

v. State, 571 So. 2d 449, 450 (Fla. 1990).

The lower court did not attach anything to the | ower court’s
order. It was irrelevant that the |lower court’s order nmade
reference to “having considered the State’'s response wth
attachnments”. (R  248). The record wll always contain the
State’s response if the State responds. This, however, was not
attaching “those specific parts of the record that refute each
claim presented in the notion” as this Court required in
Anderson. See 1d. (Enphasis added).

The lower court also did not state its “rationale” in the
order denying M. Omen’'s pro se notion as required under

Anderson. See |d. Rationale refers to the reason why a court
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woul d deny a particular claim not broad categorical terns under
which a |ower court can justify a denial. In other words, under
a logical reading of Anderson, the lower court was required to
state with specificity why each claimin M. Osen’s notion was
successive, untinely or an abuse of process, not sinply that the
notion was “successive”, “untinely” and an “abuse of process”.

The lower court’s failure to attach any portions of the
record hindered M. Owen’s ability to fully present the issues
of his case to this Court. Because the order does not contain
attached portions of the record M. Omen cannot argue that the
| ower court’s reliance was based on a msreading or
msinterpretation of the record or present contradictory parts
of the record to this Court.

The lower court’s failure to state a rationale simlarly
prejudiced M. Owen. If the lower court’s rationale was
erroneous, M. Omen cannot present argunent disputing the |ower
court’s rationale because the |ower <court did not state a
rationale. Referring to the notion as a whole. The |ower court
found that it was “successive’, “untinely” and “an abuse of
process.” (R 248). Because the lower court did not state why
this was so M. Owmen cannot ask this Court to review the
reasoning behind this finding, thus he was |limted to arguing

agai nst the result itself.
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The |ower court’s order denied M. Oaen due process of |aw
because it dimnished M. Owen's right to appeal. The | ower
court’s order also failed to follow the requirenents for
summarily denying a notion such as M. Omen’s if denial had been
justified. Accordingly, if this Court does not reverse for the
grounds stated elsewhere in this brief, this Court should renmand
for the lower court to enter an order which follows the |aw of
this State.

CONCLUSI ON

M. Ownen respectfully asks this Court for justice. M. Owen
was faced with the unique situation of facing a retrial on the
Slattery case at the sanme tinme he was forced to proceed wth
postconviction litigation on the Wrden case. A diligent search
has provided no clear answer on just how M. Owen should have
pr oceeded. Clearly, there should have been sone protection for
the use of necessary testinony at the W i rden postconviction
hearing that would have been detrinmental to M. Oaen receiving
a fair trial in the Slattery case.

Faced with this dilema, prior postconviction counsel failed
to act in manner that protected M. Oaen’s rights. First, as
detailed in Argunent One, counsel allowed a conflict to devel op
which prevented M. Ownen from pursuing all postconviction

l[itigation. This was not M. Omen’s fault, he did not pick his
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counsel and he certainly never waived an conflict. Counsel
shoul d have separated thenselves fromthe Slattery case to avoid
the problens that resulted in the one case that they had the
responsibility to represent M. Ownen, the Wrden case.

Having created a conflict, prior postconviction counsel
continued to represent M. Owen wthout the skill, tinme and
preparation that this death sentenced nman needed. More than in
a general sense, prior postconviction counsel ill informed M.
Onen to end the hearing wthout further w tnesses, evidence and
argunent. The ultinmate effects, such as what will becone of M.
Onen in the federal system are unknown, but absent this Court’s
reversal of the lower courts decision, it is clear, M. Oaen has
been denied justice in this State because of the actions of
prior postconviction counsel.

As pled in M. Onen’s pro se notion, the [ower court clearly
should have allowed for a hearing to determine whether the
argunments M. Omen presented and the facts that acconpany his
case warranted a postconviction hearing. This was not an abuse
of process for M. Omen was undertaking the only process that he
could obtain justice in this State’'s courts.

Wiile this Court may find that Schlup v. Delo, was not

necessarily controlling, the exception that the United States

Suprenme Court found for M. Schlup, and the principal that the
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Court based the exception on should apply to M. Onen. The
Court would not let a man who was not guilty and remained in
prison on a trial that contained constitutional error remin
there without a potential renedy. This Court should find that
the possibility that M. Owaen sits on death row, not guilty by
reason of insanity, resulting from the State' s suppression of
evidence contrary to Brady and ineffective assistance of counsel
is equally unacceptable on a State |evel. This Court can and
shoul d provide a renedy in the formof a new evidentiary hearing
at which M. Omen can present these clainms and argue why second
postconviction litigation is necessary.

The lower court clearly did not do justice in this case
M. Ownen calls upon this Court’s inherent power to do justice
and pleads to this Court to order either an evidentiary hearing
as to why he should be able to proceed to a new evidentiary
hearing or sinply a new evidentiary hearing where M. Owen can
outright litigate the inportant instances of trial error.

Accordingly, this Court should reverse the |ower court and
order either a new evidentiary hearing on whether new
postconviction litigation is necessary or sinply a new

evi denti ary heari ng.
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