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PRELI M NARY STATEMENT

This is an appeal of the circuit court's denial of M.
Onen's postconviction notion titled “Defendant’s Pro-Se Mdtion
for Post-Conviction Relief and/or Extraordinary Wit” for which
this Court has appointed undersigned counsel to represent M.
Onen.

The record on appeal conprises the three volume record
initially compiled by the clerk and successively paginated
beginning with page one. References to the record include a
page nunber and are of the form we.g., (R 123). Limted
references are made to the record on appeal from M. Owen’'s
original appeal from the denial of his Rule 3.850 notion.
References to this record include a page nunber and are of the
form e.g., (PCR 123). References to the transcript of these
proceedings are of the form (T.123), and contain an appropriate
page nunber. Limted references to the record of M. Owen's
trial on the Wrden case are also nade in this brief. References
to this record include a page nunber and are of the form e.g.,
(Dir. 123). Al other references are self explanatory or
expl ai ned herein.

Duane Ownen the Appellant now before this Court is referred



to as such or by his proper nane. M. Owen was represented by
a nunber of attorneys in this case and a conpanion case.
Counsel is differentiated by both the stage and time of their
representati on when necessary. Under si gned counsel refers to
hi msel f as undersigned counsel when necessary to distinguish
himself from the M. Omen’s counsel that are at issue in this
appeal . Prior postconviction counsel is used and refers to the
attorneys that represented M. Oaen during his original Rule
3.850 notion. These attorneys are no |onger enployed by the
Ofice of Capital Regional Counsel-Mddle. Al other references
to counsel are understandable in the context of this brief.

M. Owen's postconviction notion titled “Defendant’s Pro-Se
Motion for Post-Conviction Relief and/or Extraordinary Wit” is
referred to in the possessive, e.g., M. Omen's notion, to
distinguish this notion from the original Rule 3.850 notion
filed by prior postconviction counsel.

In this reply brief references are made to Appellant’s
initial appellate brief and are of the form e.g., (IB 123).
References are also nmade to the Appellee’ s answer brief and are
of the form e.g., (AB 123).

ARGUMENT |

THE LONER COURT SHOULD HAVE GRANTED MR, OVEN
AN EVI DENTI ARY HEARING ON CLAIM ONE OF MR
ONEN S PRO SE PCSTCONVI CTI ON MOTI ON BECAUSE
MR ONEN S PRI OR POSTCONVI CTI ON COUNSEL HAD



A CONFLI CT OF | NTEREST.

The Appellant attenpted to refute Argument One with four
responses; first, Appellee clained that M. Omen’s pro se notion
was a “second appeal” and that sonmehow this issue was
“identical” to the claim this Court rejected on M. Omen’s
initial appeal fromthe denial of postconviction relief. (AB 9).
Second, Appellee clainmed that this *“allegation . . .was not
properly pled.” (AB 10). Third, Appellee clained that M. Owen’s
conflict of interest claim was untinely because M. Owen could
have raised this claimat the time of the initial hearing. (AB
11). Fourth, Appellee clainmed that M. Owen's access to the
courts argunent was “conpletely wunavailing” because M. Owen
previously had an evidentiary hearing. (AB 13). Each of

Appel l ee’ s argunents was without nerit and di spensed with bel ow

This was not a second appeal. M. Ownen stands by his pro
se motion and the appeal from its denial. The Appellee’s
response, however, nust be refuted. M. Omen did not reraise

the issue of whether it was an error for the trial court to fail
to hold his evidentiary hearing because of attorney client
privilege in M. Omen’s initial brief. Rather, at issue in M.
Onen’s pro se notion was not what the trial court did but how
M. Omen was placed in that position by prior post conviction

counsel’s conflict of I nterest. The issue of prior



postconviction counsel placing M. Owaen on a collision course
with default was not raised at the original 3.850 notion hearing
or on the appeal therefrom This Court never addressed this
issue or was infornmed of the circunstances that led to M. Owen
being placed in this position.

This was precisely why an evidentiary hearing should have
been granted; this Court had no way of knowi ng the actions of
prior postconviction counsel from the cold record this Court
reviewed on the original postconviction appeal. At the
evidentiary hearing that M. Omen sought M. Owen could have
shown that prior post conviction counsel entw ned thenselves
with M. Omen’s counsel on the Slattery case in such a nanner
that a conflict of interest was created and the possibility of
a full and fair evidentiary hearing was eviscerated.

While this Court has ruled that M. Omen had to go forward
in good faith, the question remained as to just what type of
evidentiary hearing M. Oaen would have had if he could not have
called any witnesses; or, if prior postconviction counsel did in
fact call wtnesses and those w tnesses asserted the attorney
client privilege at the command of M. Omen’s Slattery retrial
counsel . Being required to go forward in good faith and havi ng
W tnesses to go forward with were two separate matters.

Had prior postconviction counsel not created a conflict of



interest, this Court would never have had to address the issue
of whether M. Onen was required to go forward because prior
postconviction counsel could have called independent w tnesses
and M. Owen’s Slattery retrial counsel could not have invoked
the attorney client privilege because these w tnesses would not
have seen M. Ownen as part of the Slattery case. Mor eover,
prior counsel would not have been on the verge of an ethical
melt down for failing to keep M. Ownen's Slattery retrial
confi dences because they would not have been privy to any such
confi dences.

Avoiding the conflict of interest would not have nade all
the testinony that M. Omen needed to elicit possible because
sone of the wtnesses needed would still have been unable to
testify because of their involvenent in the Slattery case. Wth
i ndependent experts and the possibility of eliciting favorable
t esti nony on t he post convi ction not i on, however, prior
postconviction counsel would have been able to present a
conpelling case for relief and would have avoided this Court
finding that M. Owaen’s clains were barred because he did not go
f orwar d. Onen v State at 773 So. 2d 510 514-15 (Fla. 2002).
Because  of the conflict of I nt erest created by prior
postconviction counsel there was sinply nothing to go forward

with at the tinme of the hearing.



Accordingly, the State’'s argunent that this claim in M.
Omven’s pro se notion was sonehow a second appeal was w thout
merit and w thout persuasion. This claimin M. Osen’s pro se
notion and this argunent on appeal are the first tinme that this
i ssue has been raised by M. Owen and addressed by this Court
and it requires relief.

Prior postconviction counsel did have a conflict of interest
In this argunent, the Appellee argued that M. Omen did not
“properly” plead his conflict of interest claim (AB 10). As
part of this argunment the Appellee quoted Herring v State, 730
So. 2d 1264, 1267 (Fla. 1998):

To prove an ineffectiveness claim prem sed
on an alleged conflict of interest the
defendant nust "establish that an actual
conflict of interest adversely affected his
| awyer's performance.” Cuyler Sullivan, 446
UsS 335 350, 100 S.Ct. 1708, 64 L.Ed. 2d
333 (1980); Buenoano Dugger, 559 So.2d
1116, 1120 (Fla.1990). Qur responsibility is
first to determne whether an actual
conflict existed, and then to determne
whet her the conflict adversely affected the
| awyer's representation. A lawer suffers
from an actual conflict of interest when he
or she "actively represent[s] conflicting
interests." Cuyler, 446 U S. at 350, 100

S.C. 1708. To denonstrate an  actual
conflict, t he def endant must identify
specific evidence in the record that

suggests that his or her interests were
inpaired or conpromsed for the benefit of
the lawer or another party. See Buenoano
Singletary, 74 F.3d 1078, 1086 n. 6 (11th
Cir.1996); Porter Singletary, 14 F.3d 554,



560 (11th Cir.1994); diver \Wainwight, 782
F.2d 1521, 1524-25 (11th G r.1986). Wt hout
this fact ual show ng of i nconsi st ent
interests, the conflict is mnerely possible
or specul ative, and, under Cuyler, 446 U. S
at 350, 100 S.Ct. 1708, such a conflict is
"insufficient to I mpugn a crim nal
conviction."
ld. (cited in AB at 11; other citations omtted).

Neither this quote nor the entire opinion in Herring
justified the trial court’s denial of a hearing on M. Owen’'s
pro se conflict of interest claim Forenost, the appellant in
Herring, wunlike M. Osen, received a hearing on a second
post convi ction notion. See Id. (citing Herring State, 580 So.
2d 135 (Fla. 1991)). As this Court stated in reversing the
| ower court’s denial of a hearing in Herring, “[with regard to
Herring' s public defender's service as a special deputy, we hold
that due process principles require[d] an evidentiary hearing.”
Herring, 580 So. 2d at 138.

Just as the appellee in Herring was entitled to a hearing,
so was M. Owen. VWiile the appellee in Herring was unable to
convince the lower court, or this Court, that an actual conflict
existed, M. Omen was entitled to put on evidence of prior
post conviction counsel’s conflict of interest in his case. Due
process required nothing |ess. Moreover, M. Owen was denied
the opportunity to nake a record for appeal because of the trial

court denied his pro se notion wthout a hearing on a prior

7



post convi ction counsel’s conflict of interest.

It should also be obvious to this Court through M. Owen’'s
pro se notion that M. Omen nore than suggested “that his
interests were inpaired or conpronm sed for the |awer or another
party.” Herring, 730 So. 2d 1267. Throughout M. Owen’'s pro se
notion and on this appeal M. Osen has detailed and argued that
prior postconviction counsel’s conflict of interest led to him
being denied any senblance of postconviction hearing and any
sort of relief. This was not a nere possibility, but the cold
hard reality that M. Oaen was denied any opportunity for
meani ngf ul postconviction relief. It is also precisely why this
Court should grant M. Oaen the relief for which he prays.

M. Omen's pro se notion raising the claim of prior
postconviction counsel’s conflict was not untinely. By answer
brief, the Appellee argued that this claimwas untinely, (AB 11),
and in doing so, supplied a rationale that was not found in the
trial court’s boiler plate order denying M. Owen relief. ( See
AB 11, arguing that M. Osen should have raised this issue at
t he hearing).

The Appel lee’s argunent again highlighted the inadequacy of
the trial court’s order. In its order, the |ower court never
stated or found that M. Oaen was procedurally barred from

raising this claim because it could have been raised on the



original appeal from the denial of postconviction relief; the
| ower court’s order uses no such |anguage and offers no such
rational e. Accordingly, this Court should not construe the
trial court’s order as finding that M. Oaen knew of the factual
basis at the tinme of the hearing.

The Appellee’'s analysis of the tineliness of the claimwould
demand absurdity; first, the Ilitigation of +the <conflict of
interest claim required an evidentiary hearing to develop the
facts that were not apparent in the record on appeal. Appellate
counsel on the original appeal fromthe denial of postconviction
relief was limted to the record. The appellate record fromthe

appeal from the trial court’s original denial of postconviction

relief provided only scant evidence of the conflict, if any
evidence at all. Appellate counsel sinply could not raise what
was not in the record. This was why M. Owen needed an

evidentiary hearing to develop and litigate this claim

Second, because of prior counsel’s own inplication in the
conflict, it was absurd that prior postconviction counsel could
have, or should have, raised a conflict issue in any form when
prior postconviction counsel failed to nove to wthdraw Thi s
was again detailed and argued in the initial brief on this
appeal from the denial of M. Omen's pro se notion for

post conviction relief.



Lastly, as the victimof the conflict of interest, M. Oaen
certainly could not have been expected to raise his own
obj ections about the conflict of interest “at the hearing.” M.
Onen, as argued in Argunent Two of this Initial Brief,
justifiably, but mstakenly, relied upon the representations of
prior postconviction counsel, whom in that section, M. Owen
argued were ineffective. Under the Appellee’ s theory, M. Owen,
a layperson, would have had to foresee the ineffectiveness of
prior postconviction counsel’s advice to not proceed with the
hearing and this Court’s future opinion, (See Owen, 773 So. 2d
514-15), that brought this error to light. Then, M. Oaen would
have had to raise sone sort of contenporaneous objection before
the trial court, as the attorneys appointed to represent him
stood nearby in the same courtroom so that this issue could
have been preserved for appeal. Holding M. Owen to this course
of events would be not just inpractical but also absurd.

In a final attenpt to deny M. Ownen relief, the Appellee
argued that M. Onmen was not denied access to the courts. (AB
12). Contrary to the Appellee’'s position M. Omen was denied
access to this State’s courts and may be denied access to the
federal courts of this nation. As the Court stated in Bounds
Smth,“its [d]ecisions have consistently required States to

shoul der affirmative obligations to assure all prisoners
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meani ngful access to the courts. ...7430 U S. 817, 817-818
(1977).

This Court should find that the State, in the above quote
refers to not just the legislature, but also the court system as
a whole. Any access that M. Omen may have had to this State's
courts was rendered a nullity by prior postconviction counsel’s
conflict. This Court shoul d shoul der its “affirmative
obligation” to ensure that M. Owen has neaningful access to
this State’s courts and federal court if necessary, by granting
the relief for which M. Owen prays. Absent such relief, M.
Onven would again be denied neaningful access to this State’'s
courts through a finding of a procedural bar.

M. Onen did not sinply refuse to go forward, but rather,
as pled in his pro se nmotion, M. Omen relied upon the
erroneous advice of his prior postconviction counsel. Thi s
counsel was the nethod that this State provided for M. Onen’s
“meani ngful access” to this State’'s courts. Because of prior
post conviction counsel’s ineffectiveness and conflict led to
essentially no postconviction issues being litigated, the state
court was as inaccessible and neaningless to M. Oaen as if this
State provided for no proceedings at all. I ndeed, it may have
been worse, since M. Owen could fall victimto procedural bars

in federal court. Accordingly, M. Onen is entitled to relief.
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ARGUVMENT 11

THE LONER COURT SHOULD HAVE GRANTED MR OVEN
AN EVI DENTI ARY HEARING ON CLAIM TWO OF MR
ONEN S PRO SE POSTCONVI CTI ON MOTI ON BECAUSE
MR. ONEN WAS DEN ED EFFECTI VE REPRESENTATI ON
AND DUE PROCESS DURING THE ORI G NAL
POSTCONVI CT1 ON PROCEEDI NGS.

M. Ownen never raised this issue in his appeal from the
deni al of postconviction relief. The issue raised in Argunent
Two was distinct fromany issue that M. Owen may have raised in
his original appeal from the denial of postconviction relief.
This Court never addressed, in that appeal, the propriety of
prior postconviction counsel’s advice to not proceed with the
heari ng because of Simmons v United States, 390 U. S. 377, 394
(1968) . See Omen v State, 773 So. 2d 510 (Fla. 2000). What is
at issue in this appeal is whether M. Ownen was denied effective
representation and due process t hr oughout t he entire
post convi cti on process.

In his pro se nmotion M. Owen alleged, nunerous areas and
exanples of prior postconviction counsel’s ineffectiveness in
his pro se notion. In Owaen, this Court only found that M. Owen
was not entitled to relief under Simons, not that M. Onen
recei ved adequate representation. 1d. Here, and previously in

his pro se notion, M. Owen was arguing that if Simons did not

apply, then prior postconviction counsel should not have told

12



him that it did and should have proceeded in good faith. In
essence, prior post conviction counsel’s opinion that Simobns
did apply was an ineffective ganble that no reasonabl e attorney
woul d have nade.

M. Omen alleged in his pro se notion nunerous other
al | egati ons of i neffectiveness on t he part of prior
post convi ction counsel. Along wth the erroneous advice
concerning Simons, and counsel’s conflict, this denied M. Owen
due process and effective representation. Here, unlike in M.
Onen’s original appeal fromthe denial of postconviction relief,
M. Onmen was not arguing that he was forced to surrender one
constitutional right for another. Rat her, M. Ownen, in his pro
se nmotion and in this appeal, was clearly arguing that he was
outright denied inportant rights and that this Court should
provi de a renedy.

Rai sing this issue now, via a second postconviction notion,
was the only option that M. Omsmen had for renedying the
injustice that occurred at his original postconviction hearing,
and ultimately at his trial for the crinmes for which he sits on
death row | ndeed, the issues as raised in M. Omen's pro se
motion and in this appeal are in part, issues of first
inpression with unique facts and circunstances that warrant

relief fromthis Court.
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Once again, M. Oaen could not seek redress of prior
postconviction counsel’s ineffectiveness on his original appea
from the denial of postconviction relief because prior post
conviction counsel’s ineffectiveness was not manifested in the
record and would not have been apparent to M. Omen the
individual until this Court’s ruling in Osmen. The cold record
would not have provided this Court wth facts necessary to
evaluate a claim of ineffectiveness. At the time of the
original postconviction appeal M. Oaen was in the sane position
that other victins of ineffectiveness are placed — he could not
raise a claim of ineffectiveness unless it was apparent on the
record. (Cf. Blanco v Wai nright, 507 So.2d 1377, 1384 *“A
proper and nore effective remedy is already available for
ineffective assistance of trial context wunder rule 3.850").
Accordingly, an evidentiary hearing was required for this Court
to fully addr ess t hese very serious al | egati ons of
i neffectiveness.

The nerits of this claim are another matter, and one which
this Court nust still address. Wile this Court has found that
i neffectiveness of postconviction counsel was not a claim in
itself, M. Ownen specifically argued in his initial brief that
the facts and circunstances of his ~case do, or should,

di stinguish his case from cases such as those cited by the

14



Appel lee. M. Omnen stands by this argunent.

Wth no case specifically refuting the argunents of M.
Onen, in the initial brief M. Omen reasoned by anal ogy to cases
that have found that postconviction counsel’s failure to act
warranted relief. See Steele v Kehoe, 747 So. 2d 931 (Fla.
1999) and WIllianms State, 777 So. 2d 947 (Fla. 2000). M. Owen
never acknow edged that “that this Court has clearly and
consistently found that this allegation does not form a proper
basis for relief.” (AB 16). Rather, M. Osen cited cases which
this Court has denied relief and then argued why these cases did
not apply and other <cases which are simlar to his own
predi canent did apply.(IB 33-38). VWhat is inportant here is
that M. Ownen’s allegation, as raised in his pro se notion and
in this appeal does form a proper basis for relief and that this
Court should grant relief.

This claim of M. Ownen, in his pro se notion and in this
appeal was nore than specific and legally sufficient. M. Ownen
could not have been nore explicit in his allegations of
ineffectiveness in his pro se notion. |In great detail, M. Owen
di scussed the m staken advice, conflict and lack of experience
of prior postconviction counsel. M. Ownen's pro se brief does
not warrant this Court finding that M. Onen’s pro se claim of

i neffectiveness was conclusory; only the unm stakabl e concl usion

15



- - that the lower court should have granted M. Ownen a hearing
and that he is nowentitled to relief.

The actual evidence would have cone at the hearing denied
by the | ower court. There was never any testinony or evidence as
to what strategy prior postconviction counsel enployed, if any,
and the |lower court did not cite any portion of the record that
concl usively showed that prior counsel’s errors were “strategy.”
The Appellee’s categorization of counsel’s entire performance
and damage to M. Omen as strategy would not support this
Court’s finding of the same or justify this Court’s failing to
address the inportant issues raised in this case.

Accordingly, M. Omnen stands by his initial brief and asks

this Court to grant himthe relief for which he prays.

ARGUMENT | 11

THE LOWNER COURT SHOULD HAVE GRANTED MR OVEN
A HEARI NG ON CLAIM THREE SUB CLAIM A OF MR
ONEN S MOTI ON BECAUSE MR OWEN PRESENTED A
VALID BASIS FOR RELIEF IN THAT MR OAEN WAS
| NNOCENT DUE TO TRI AL COUNSEL’ S
| NEFFECTI VENESS.

M. Ownen stands by his initial brief on this issue but
wites briefly to correct the Appellee’ s inaccurate portrayal of
his argunents. M. Ownen did not argue that Schlup Delo was
bi ndi ng precedent which required this Court to reverse the |ower

court. He did however argue that Schlup is persuasive and that

16



this Court should apply simlar reasoning as Schlup and that it
was an error for the lower court to deny M. Omen a hearing
because M. Omen has nade a show ng of actual innocence of both
t he charges and the death penalty.

The Appellee msinterpreted Schl up. The Court stated: “To
be credible, such a claim requires petitioner to support his
al l egations of constitutional error with new reliable evidence--
whether it be exculpatory scientific evidence, trustworthy
eyew t ness accounts, or critical physical evidence--that was not
presented at trial.” Schlup v Delo, 513 U S 298, 323 (1995).
(Enphasis added.) It is obvious that new relates to the trial,
not a prior post conviction hearing. It is also obvious why M.
Onen did not present these clains at a prior evidentiary hearing
-- ineffective and conflicted counsel M. Owen argued this
t hroughout his pro se notion and in his initial brief. Thi s
Court should find under the unique circunstances presented by
M. Onen’s case that M. Omen is entitled to relief.

ARGUMENT |V

THE LONER COURT SHOULD HAVE GRANTED MR. OVEN
A AN EVI DENTI ARY HEARI NG ON CLAI M THREE SUB
CLAIM B OF MR ONEN S PRO SE POSTCONVI CTI ON
MOT1 ON.
M. Omen stands on his argunent in Argunent Four and the

justifications for the lower court granting a hearing contained

17



t herei n. However, one inportant inaccuracy in the Appellee’ s
brief nust be corrected: M. Onen alleged in his pro se notion
and on this appeal that “Only in 1999, did M. Owaen learn that
the F.B.l. obtained Linda Burkholder’s entire file. Ther ef or e,
it can be established that the State of Florida w thheld the
steno notes.” (IB 57 citing R 18). M. Omen’s notice of appeal
from the denial of postconviction relief was filed on Decenber
15, 1997 (PC-R 1867-1869). Accordingly, if M. Oanen only found
out about the “steno” notes in 1999, contrary to the Appellee’s
view, it would have been inpossible for himto have raised the
issue during either his initial postconviction hearing on this
matter or on its appeal therefrom

M. Onen does reiterate that the | ower court made no finding
that the “steno notes” were not Brady material. Such a finding
woul d have required an evidentiary hearing which the |ower court
agai n deni ed. M. Ownen properly pled a Brady claimin his pro
se notion and justification for raising the sane in his pro se
not i on. The |lower court’s order denying relief on M. Omen’s
pro se notion did not address the nerits of M. Owmen’s Brady
claimand did not attach any portions of the record that showed
he was not entitled to any relief on this claim (R 248).
Accordingly, this Court should not accept the Appellee s ex post

facto rationale for denying M. Oaen relief on his pro se Brady

18



claimand should grant M. Onen relief.

ARGUMENT V

THE LOVNER COURT' S WRI TTEN ORDER WAS

| NADEQUATE TO DENY MR. ONEN S PRO SE
POSTCONVI CTI ON MOTI ON AND DEPRI VED MR, OVEN
A FAI R APPEAL BEFORE THI S COURT.

This reply brief has shown just exactly how deficient the
| ower court’s order was in this case and how it has affected
review before this Court. Through Appell ee’s answer, Appellee
has suppl enented and created rational es fromwhol e cl ot he when
such rationales were not in the |lower court’s order. Absent
any sort of rationale by the |ower court, M. Oaen nust now
not only argue the issues he raised in this appeal, he nust
al so argue that the rationales that the Appellee attributes to
the lower court are also without nerit. The |ower court did
not state any rationale for the denial of M. Onen’s pro se
nmotion, just broad categories of denial. Because this appeal
rai ses unique issues, sonme of first inpression for this Court,
this Court should neither find this acceptable nor attribute
any sort of rationale to the lower court. Accordingly, if
this Court does not reverse for the grounds stated el sewhere
inthis brief, this Court should remand for the | ower court to
enter an order which follows the law of this State or that

provi des the necessary rationale for this Court to fully

consider the issues raised by M. Onen.
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