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PRELI M NARY STATEMENT

This is the appeal of the circuit court’s denial of R chard
Harol d Anderson's notion for post-conviction relief which was

brought pursuant to Florida Rule of Crimnal Procedure 3. 850.

Citations shall be as follows: The record on appeal
concerning the original trial court proceedings shall be
referred to as "R ___ " followed by the appropriate page nunbers.
The post-conviction record on appeal will be referred to as "PC
R " followed by the appropriate page nunbers. The
evidentiary hearing transcripts will be referred to as "EH

foll owed by the appropriate page nunbers. Al other references
wi |l be self-explanatory or otherw se expl ai ned.

This appeal is being filed in order to address substantia
clains of error wunder the Fourth, Fifth, Sixth, E ghth and
Fourteenth Amendnents to the United States Constitution, clains
denonstrating that M. Anderson was deprived of his right to a
fair and reliable trial and that the proceedings resulting in
his conviction and death sentence violated fundanental
constitutional inperatives. Furthernore, as to the denial of
M. Anderson's notion for post-conviction relief, there has been
an abuse of discretion and a lack of conpetent evidence to

support certain of the trial judge's conclusions.



REQUEST FOR ORAL ARGUNVENT

Because of the seriousness of the clains at issue and the
stakes involved, Richard Harold Anderson, a death-sentenced
inmate on Death Row at Union Correctional Institution, urges
this Court to permt oral argunent on the issues raised in his

appeal .



STATEMENT OF CASE

On July 15, 1987, a Hillsborough County grand jury indicted
Richard Harold Anderson with one count of first-degree mnurder
(R 2747, PC-R 55-6). He pled not guilty. M. Anderson's
trial began February 8, 1988. M. Anderson was tried by a jury.
On February 17, 1988, the jury rendered a verdict of guilty (R
2154) . On February 18, 1988, the jury recomended a death
sentence for the first-degree nurder conviction. On February
26, 1988, the trial court inposed a sentence of death on the
count of first-degree nurder. A sentencing order was entered
February 26, 1988 (R 2285-89).

This Court affirmed M. Anderson's convictions and sent ences

on direct appeal. Anderson v. State, 574 So.2d 87 (Fla. 1991),

cert. denied, 502 U S. 834, 112 S.Ct. 114 116 L.Ed.2d 83 (1991).

On October 12, 1992, M. Anderson filed his first Mtion to
Vacate Judgnent of Conviction and Sentence under Fla.R CrimP.
3.850. The notion was summarily denied on Cctober 14, 1992. A
nmotion for rehearing was denied on Novenber 4, 1992. Notice of
Appeal was tinely taken to the Florida Suprene Court on Novenber
20, 1992. On Cctober 28, 1993, the Florida Suprenme Court
remanded the case back to the trial court for conpletion of

Chapter 119 requests and subsequent anendnent to his post-



conviction notion. Anderson v. State, 627 So.2d 1170 (Fl a.

1993).

On February 28, 1994, M. Anderson filed an Amended Mbdtion
to Vacate Judgnent of Conviction and Sentence. (PCR 64-169).
On May 27, 1997, M. Anderson filed his Second Amended Modtion to
Vacate Judgnent of Conviction and Sentence under Fla.R CrimP.
3. 850. (PCGR 213-324). On January 19, 1999, M. Anderson
filed his Third Anrended Mdtion to Vacate Judgnents of Conviction
and Sentence under Fla.R CrimP. 3.850. (PC-R  457-495). A
hearing was held on March 9, 1999, pursuant to Fla.RCimP
3.851(c), for determining which <clains would be set for
evidentiary hearing. The trial court rendered its order, dated

May 7, 1999, pursuant to Huff v. State, 622 So.2d 982 (Fla.

1993), on My 10, 1999. (PCG-R  498-502). It granted an
evidentiary hearing on what it described as Gound 1.B -
Perjured Testinony. The other clains were denied (it is noted
here that the Huff order referred to the nunbered clains in the
Rule 3.850 notion as "grounds" though it wutilized the sane
sequential nunbering for identification).

On February 2, 2000, February 28, 2000, and April 27, 2000,
the trial court conducted an evidentiary hearing on Gound 1.B -
Perjured Testinony. The trial court rendered its order denying

the notion on August 25, 2000. (PC-R 533-38). Notice of Appea



was tinely filed on Septenber 21, 2000. (PC-R 539-40). Before
the record of the case was transmtted to this Court, the trial
court conducted a hearing on January 9, 2001, upon M.
Anderson's notion to correct and supplenent the post-conviction
record. On January 9, 2001, the trial court entered an order on
its own notion maintaining the case assignnent to its new
division. (PCR 555-56). On January 16, 2001, the trial court
entered an order correcting certain scrivener's errors that were
contained in the August 25, 2000, order (PCR 557-59) and
suppl enenting the record with certain clarifications as to post-
conviction filings. (PC-R 560-64). This appeal is properly
before this Court.

STATEMENT OF FACTS

AL TRIAL

Robert Grantham lived in Wnter Haven, Florida, and owned
a roofing business. (R 661-62; 666; 776). After a 1986 injury,
Grantham who was divorced, asked his ex-wife, Jacqueline
O Hara, to help in the operation of his business. (R 661;
663) . Wth O Hara's assistance in purchasing airline tickets,
Grantham flew to Las Vegas, Nevada, on My 4, 1987, and was
scheduled to return to Olando, Florida , on May 7, 1987. (R
668-69; 715-34). O Hara | ast saw G antham on May 3, 1987, and

spoke to him by tel ephone for the last tinme when G antham call ed



her from Las Vegas on May 6, 1987. (R 669; 672-73). O Hara
testified that Gantham told her he was afraid to |eave his
hotel room because he had a lot of noney with him (R 696-97).
When G antham failed to contact O Hara upon the date of his
expected return to Florida, O Hara contacted the |ocal police
(R 690).

On May 19, 1987, Florida Departnent of Law Enforcenent
(FDLE) agent Manny Pondakos noticed Granthamis car parked in the
long-term parking lot at Tanpa International Airport. The
appearance of blood on the front seat of the car caught agent
Pondakos' attention and he reported his finding to the Tanpa
Airport Police. (R 336-42; 343-45). The Tanpa Airport Police
requested the assistance of FDLE, FDLE responded by sending a
crime scene analyst to the airport for photographs and for
securing the car's towng to the FDLE | aboratory. (R 343-46;
735-40). Processing of the car at the lab included the taking
of additional photographs including sone that were admtted into
evidence, as well as the processing of four .22 caliber shell
casi ngs, t wo bl ood st ai ned t onel s, twenty-four | at ent
fingerprints and four latent palm prints. (R 741-59; 1042-55;
1365; 1379). The blood types were matched to Grantham's as were
the identification of thirteen of the prints. The remai nder of

the prints were not identified. (R 919-23; 969-1005; 3354-60



1379).

Conni e Beasley (previously known as Connie Glliard and
currently known as Connie Hunt) (EH 210) was a divorced car
sal esperson in Bartow, Florida. (R 450; 549; 550; 442; 447,
563; 569). She net Richard Harold Anderson in February of 1987
and nmet Robert Grantham in April of 1987. (R 441-42; 447-49;

451; 550; -51).

Granthaminitiated unwel cone sexual advances towards Beasl ey
and offered to pay her $30,000.00 for sex with him Beasl ey
responded by telling Grantham that she was not interested and to
stop calling her. (R 452-55; 552-53). Beasl ey did not |ike
Grantham and called hima "scumbag." (R 562).

Beasley testified that she told M. Anderson of G anthanms
offer and that M. Anderson responded by telling her to accept
the offer of providing sexual favors but for the anount of
$10, 000. 00. (R 456-57; 556-57). She comunicated the offer to
Grantham during a telephone call from Grantham while he was in
Las Vegas. (R 458; 459). She indicated that a plan was
devel oped whereby Beasl ey would neet G antham upon his return to
Florida, that Beasley would get Gantham drunk and then M.
Ander son would rob G antham of his Las Vegas wi nnings. (R 464-

67, 558-59).



Beasley testified that she net Gantham at the Ol ando
airport on May 7, 1987, drove together to Tanpa and subsequently
went with Gantham to M. Anderson's apartnent after drinks and
di nner. (R 476-81). Grantham wanted sex from Beasley who
refused and instead they watched television together until M.
Anderson arrived. She said that M. Anderson asked G antham for
a ride and that G antham agreed. (R 482-86). Beasl ey sat in
the front passenger seat next to G antham in the driver's seat

with M. Anderson in the back seat. (R 486-87).

Sonme tine after |eaving the conplex, Beasley testified that
M. Anderson, from the back seat, shot Gantham four tinmes (R
489-91). Beasl ey said she stopped the car by shifting the gear
into park; that M. Anderson got out of the back seat and pushed
Grantham to the front passenger seat. M. Anderson drove off
with Beasley in the rear seat (R 490-91) to a wooded area where
the body of G antham was renoved fromthe car and |eft on a sand
pile along with Ganthanis suitcase. (R 492-96). Upon
returning to M. Anderson's apartnent, Beasley showered and
changed clothes (R 500-01) and M. Anderson went into
Grant ham s satchel and clained finding $2,600.00 (R 501).

Beasley then foll owed M. Anderson to the Tanpa

International Airport where Ganthamis car was left in a parking



| ot. (R 503). Beasley testified that they subsequently
returned to the apartnent and thereafter drove to the 56th
Street bridge in Tanpa where M. Anderson threw the gun, a box
of shells and his gloves into the Hillsborough River. (R
514). A small caliber .22 pistol was later recovered from the
river (R 910-17; 1033-37) and a FDLE expert testified that the
cartridges located in Ganthamis car were fired from the sane
pistol. (R 1059-67).

At trial, David Barile testified that M. Anderson net him
at work on May 8, 1987, and nmade incrimnating statenents about
being in trouble with the police for shooting soneone for
$2,000.00 to $3,000.00 and dunping the body in a wods. (R 629-
38). Barile's nephew, Larry Moyer, testified that he saw M.
Anderson on June 2, 1987, and inquired about the statenent to
Baril e. Moyer testified that M. Anderson responded by

admtting to killing a man for $3,000. 00. (R 1240-41).

B. EVI DENTI ARY HEARI NG

FDLE | ead agent Ray Vel boom testified that Connie Beasley
was first contacted by |aw enforcenent on June 4, 1987, when he
and co-case agent Steve Davenport interviewed her in Bartow,
Fl ori da. She was infornmed of the investigation regarding the

di sappearance of Robert G antham Beasley admtted know ng



G ant ham through her father, and inforned the agents that she
had no know edge of his disappearance, that she last saw
Grantham on May 3, 1987, and that G antham had nade a nui sance
of hinself by making repeated, annoying telephone calls to her
at work in an unwel come effort to date her. (EH 117; 126-28).
Beasley said nothing to agents Velboom and Davenport about
Ri chard Anderson knowi ng Robert G antham said nothing about
being involved with the killing of G antham nor of the disposal
of Ganthams body (EH 128), and lied to the agents about not
knowi ng anyt hi ng about G antham s di sappearance. (EH. 147).

The FDLE agents realized later, probably that day, that
Beasley lied to them on June 4, 1987. (EH. 147). The FDLE
agents never infornmed the prosecutors at the Hillsborough County
State Attorney's Ofice that Beasley lied to them on June 4,
1987, and no prosecutor ever asked FDLE agents if Beasley had
lied to themon June 4, 1987. (EH 147).

Beasl ey was next contacted by FDLE agents on July 1, 1987,
when agents Vel boom and Pondakos first called and then drove to
Bartow for an interview In the interim period, Beasley had
been arrested on May 27, 1987, and booked on a failure to appear
charge regarding a traffic citation. Wen the agents arrived at
the car dealership, Beasley asked a co-worker to sit in wth

them (EH 129-30).

10



During the July 1, 1987, interview at the car deal ership,
Beasley was infornmed that FDLE had identified telephone calls
that G antham had placed from Las Vegas to her hone and that
Grantham had placed a call from Richard Anderson's residence.
Beasl ey acknow edged that she knew and was dating M. Anderson
Beasley did not acknow edge any involvenent with Ganthanis
di sappearance nor did she say anything about M. Anderson being
involved with Ganthams disappearance. Wth the interview
concl uded, the agents left the car dealership. (EH 131-32).

The agents later returned to the deal ership on July 1, 1987,
and arrested Beasley as an accessory after the fact to first
degree nurder. The only statenent Beasley nade at the tine of
her arrest was to basically say that M. Anderson commtted the

mur der and that she knew about it. (EH 133-34).

A series of interviews with Beasley were later initiated on
July 1, 1987, at FDLE headquarters in Tanpa. Each of the
interview sessions were tape recorded, later transcribed into
reports and were subsequently admtted into evidence during the
evidentiary hearing as Defense Exhibits 1, 2, 3 and 4. ( EH.
134- 36). At 10:00 p.m, during the first interview session,
FDLE agents attenpted to talk to her but she asserted her rights

to have her counsel, Jack Ednonds of Bartow, present and the

11



contact was concluded. (EH 135-36).

The FDLE agents assisted Beasley in contacting her |awer
by tel ephone. Beasley later informed the agents that she and
her lawer nmade the decision that she should talk with the
agents. Consequently, a second interview started at 11:35 p.m
on July 1, 1987.

Agent Vel boom testified that during this second interview,
agent Pondakos had asked Beasley "Are you sure he didn't tell
you about any big winnings[?]" in reference to M. Ganthans
phone call from Las Vegas. (EH. 138). Vel boom acknow edged
that the interview transcript reflected a comment by hinself
that he "was confused" by the information that Beasley was
gi ving them (EH. 138). Vel boom i ndi cated that the transcript
showed agent Pondakos telling Beasley that he (Pondakos) could
not accept Beasley's story (EH 139) and that Pondakos asked
Beasley "[I]f what you are telling us is true?" (EH. 139).
Later, Vel boom reported that the transcript of the interview had
agent Pondakos warning Beasley that telling one untruth often
times leads to two nore untruths to cover up the first untruth.
(EH.  140-41). The transcript revealed, as Vel boom testified,
that Beasley was "caught Ilying" at |east one tinme that night
about G antham s di sappearance. (EH 141).

A third interview with Beasley was conducted and taped

12



beginning at 12:50 a.m as the night had turned into July 2,
1987. Agent Vel boom recognized that this transcript showed
agent Pondakos warning Beasley that "[We don't want any fairy
tales here." (EH 151). This was part of the interview where
Pondakos showed he was having difficulty believing Connie
Beasl ey. (EH. 151-52). Agent Vel boom conpl ained to Beasley
about not telling them a particular response earlier and about
not telling themanything the first tine. (EH 152).

The fourth in this series of interviews began at 4:10 a.m
on July 2, 1987, and was taped and transcribed like the others.
There, agent Pondakos asked Beasley to "tell ne one nore tine,
Connie" as to a particular response and agent Vel boom asked her
"[Alre you sure he told you about going back to the bones?"
(EH. 153).

The next docunented activity in the investigation was not
until twelve days |ater. On July 14, 1987, agent Vel boom
authored a report in response to instructions from prosecutor
Lee Atkinson that FDLE place and seal certain docunents into a
secure envel ope. (EH 160).

On July 15, 1987, LeRoy Parker, a senior crine |ab anal yst
with FDLE's Olando Regional Cinme Lab, issued a report
regarding his analysis and docunentation of the blood stains in

Granthaml s vehicle. (EH 100-01). M. Parker testified that

13



his conclusions were presented in the report. In particular,
M. Parker said the reconstruction of the stains tended to
indicate that sonmeone in the driver's seat was probably shot in
the left side of the head by soneone who was nost |ikely outside
of the car. Additionally, he felt that the body had sl unped
over to the passenger side and was then renoved to the right
side of the rear seat. Then the body was | ater noved across the
seat and then taken out of the vehicle on the left side. (EH
103-04). Par ker recalled that he was subpoenaed by the defense
at the trial and felt it was "sonmewhat strange" to get a defense
subpoena i nstead of one fromthe State. (EH 107; 112).

Beasley testified at the grand jury on July 15, 1987. No
prosecutor informed FDLE agents about the contents of Beasley's
grand jury testinony and none of the agents inquired about it.
(EH 170; 189). There were no law enforcenent interviews wth
Beasl ey after July 2, 1987, until July 16, 1987. (EH 158).

It was at the July 16, 2001, interview that Beasley told the
agents that M. Anderson walked into the apartnent while
Grantham was trying to rape her. (EH. 163). Agent Vel boom
could not recall if his agency infornmed the State Attorney's
Ofice of the change in testinony nor if any prosecutor asked
about the July 16, 1987, interview. (EH. 165). On July 283,

1987, agents Vel boom and Davenport net Beasley at her attorney's

14



home in Eagle Lake, Florida. The interview was, at sone point,
termnated wth M. Ednonds' request for a neeting wth
prosecutor Skye. (EH 166).

On July 24, 1987, Beasley changed the notive of the crine
from rape intervention to robbery when she and her |awer net
Skye, Vel boom and Davenport at the prosecutor's office. It was
at the July 24, 1987, neeting that the State accepted Ednonds'
and Beasley's offer to testify against M. Anderson in exchange
for Beasley's plea to third degree nurder with no nore than a
three year sentence. (EH 167).

Wth Beasley's new explanation on July 24, 1987, FDLE agent
Davenport recognized that Beasley's statenents from June 4,

1987, to July 24, 1987, were not consistent as to the notive for

M. Anderson to kill G antham He testified that "[F]irst she
told a story whereby M. Anderson entered the apartnment -- his
apartnment and was -- interrupted a rape --an attenpted rape by
M. Grantham on herself, Conni e Beasl ey. And then it

subsequently developed that R chard Anderson killed Robert
G antham for noney." (EH 192-93).

Agent Davenport also testified that Beasley was not
consi st ent in how the opportunity for the nurder was supposed
to have taken place, that is, in terns of any arrangenents for

getting M. Gantham to M. Anderson's Tanpa apartnent. (EH.

15



194) .

Furthernore, agent Davenport's testinony reflected his
awar eness that Beasley had changed her statenents about going
back to the sand hill to locate G antham s body. (EH 194).

SUMVARY OF ARGUNVENT

1. Foll owi ng an evidentiary hearing, the trial court found
that at |east one day after the Grand Jury testinony the FDLE
knew that Connie Beasley Hunt had commtted perjury before the
grand jury and that said know edge was then chargeable to the
State Attorney's Ofice. The testinony from the evidentiary
heari ng clarified that Beasley Hunt consistently changed her
stories regarding the material aspects of the notive and
opportunity for the nmurder as well as nunerous details regarding
her involvenent and that of Anderson's over the tinme she was
guestioned by the State. Even after the prosecutor obtained
per sonal awareness of these facts on February 1, 1988, the State
went to trial a week later. By continuing to ignore its
obligations to so inform the court, parties and grand jury
itself of the perjury, this inaction by the State resulted in a
corruption of the truth-seeking function of the trial process
and violated M. Anderson's due process rights. Addi tional ly,
the trial court erred in denying an evidentiary hearing for

remai ni ng prosecutorial msconduct sub-clains by failing to give
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an appropriate rationale or record attachnment in its order of
denial in violation of M. Anderson's Constitutional rights.

2. M. Anderson’s trial counsel was ineffective for
failing to nake a conplete record regarding mtigation wtness
t esti nony. This error was conpounded by the trial court’s
failure to state a sufficient “record supported’” rationale in
its order. The trial court therefore erred when it denied M.
Anderson an evidentiary hearing on the claimthat trial counsel
was ineffective for failing to proffer mtigation evidence. The
trial court also erred when it denied an evidentiary hearing
w thout providing a rationale or record attachment on the
remai ning ineffective assistance of counsel sub-clains of M.
Anderson's Rul e 3.850 notion.

3. The trial erred in denying an evidentiary hearing on
M. Anderson's cunulative error claim because no rationale or
record attachnent was provided in the order of denial.

4. The trial court erred when it denied M. Anderson's
corpus delicti claim because the basis for the provided
rationale was incorrect and there was no record attachnment that

ot herwi se would conply with the requirements of a proper order

of deni al .
5. Trial counsel was deficient in its <challenge to
i nadequate and unconstitutional jury instructions. Ther ef or e,
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the trial court erred when it denied a hearing on this claim

regardi ng ineffective assi stance of counsel.

ARGUMENT |
THE TRIAL COURT'S RULI NG FOLLOWN NG THE POST-
CONVI CTI ON EVI DENTI ARY HEARI NG WAS
ERRONEQUS.
A Perjured testinony before the grand jury.

The trial court denied what it described as Gound 1 to
Richard Harold Anderson's Rule 3.850 notion after the concl usion
of the evidentiary hearing. The evidentiary hearing was |limted
to the issue of whether the State of Florida know ngly presented
perjured testinmony to the grand jury or should have known and
therefore be charged with know ng. (PC-R 533-38; as nodified,
PC-R 557-59; 560-64). This ruling was in error. The ruling
deprived M. Anderson of his rights under the Fifth, Sixth,
Eighth and Fourteenth Anmendnents to the United States
Constitution.

A key consideration is what the State knew and the timng
of that know edge conmbined with the State's responsibilities
under Florida and federal constitutional law. The trial court's
analysis of the events leading up to and including July 15,
1987, reflects that the evidence fell short of proving that the

State know ngly presented false and perjured testinony of Connie
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Beasley to the grand jury on July 15, 1987.

However, the court found that the State knew of the perjury
the very next day. As shown in the August 25, 2000, order, the
court found:

" 5. That at |east one day after the G and
Jury testinony the FDLE knew that Connie
Beasley Hunt had conmmtted perjury before
the grand jury and that said know edge is
then chargeable to the State Attorney's
Ofice. "

(PCGR 537; as nodified, PCR 557-59; 560-
64) .

Testinmony at the evidentiary hearing reveal ed that prosecutor
John Skye realized, possibly by February 1, 1988, that Beasley's
post-grand jury statenents did not conform with her grand jury
testi nony. (EH 15-16). Skye was al so aware that Beasley had
provided the State with "five or six different type interviews"
over the course of tine. (EH 19).

Furthernmore, by July 24, 1987, FDLE agent Davenport
recogni zed that Beasley's statenents from June 4, 1987, to July
24, 1987, regarding the notive for M. Anderson to kill G antham
wer e inconsistent. He testified that "[F]irst she told a story
whereby M. Anderson entered the apartnent -- his apartnent and
was -- interrupted a rape --an attenpted rape by M. G antham on
hersel f, Connie Beasley. And then it subsequently devel oped

that R chard Anderson killed Robert G antham for noney." (EH.
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192-93) .

Agent Davenport also testified that Beasley was not
consi st ent in how the opportunity for the nurder was supposed
to have taken place, that is, in ternms of any arrangenents for
getting M. Gantham to M. Anderson's Tanpa apartnent. (EH.
194) . Simlarly, agent Davenport's testinony reflected his
awar eness that Beasley had changed her statenents about going
back to the sand hill to locate G antham s body. (EH 194).

Consequently, the testinony from the evidentiary hearing
clarified that Beasley consistently changed her stories
regarding notive and opportunity for the nurder as well as
nunmerous details regarding her I nvol venent and that of
Anderson's over the tinme she was questioned by the State.

These material aspects of the case prove that the trial
court at the evidentiary hearing and this Court on direct appeal
were in error wth portions of their respective holdings.
Nanely, while the trial court found that "... the better
practice would have been [for the State] to return to the G and
Jury and get a new indictnent” (PC-R 537), the trial court
further found "[T]hat had the State Attorney gone back in front
of the Grand Jury they would again have received a First Degree
Mur der | ndictnent agai nst Defendant Anderson.” (PC-R 537).

In a simlar vein, this Court previously found that
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Beasley's grand jury testinony, although false in part, was not
false in any material respect that would have changed the
indictment." Anderson, 574 So.2d at 92.

This issue turns, then, on what actually woul d have happened
on July 17, 1987, if the State had returned to the grand jury to
obtain a new indictnent. On July 17, 1987, Beasley's testinony
woul d have been that M. Anderson walked into the apartnent
while G antham was trying to rape Beasley, that M. Anderson
pul l ed Gantham away, told Beasley to get dressed, and forced
Granthaminto the car at gunpoint.

The answer as to what would happen with a new indictnent on

July 17, 1987, was provided by this Court in Hoefert v. State,
617 So.2d 1046 (Fla. 1993). There it was hel d:

"Preneditation is the essential el enent
whi ch di stinguishes first-degree nurder from

second- degree nurder. Wlson v. State, 493
So.2d 1019 (Fla. 1986). Prenedi tati on may
be proven by circunstanti al evi dence.

Sireci v. State, 399 So.2d 964 (Fla. 1981),
cert. denied 456 U S. 984, 102 S. C. 2257

72 L.Ed.2d 862 (1982), overruled on other
grounds by Pope v. State, 441 So.2d 1073
(Fla. 1983). However, "[w] here the el enent
of preneditation is sought to be established
by ~circunstantial evidence, the evidence
relied upon by the state must be consistent
wth every other reasonable inference."
Cochran v. State, 547 So.2d 928, 930 (Fla

1989). VWere the State's proof fails to
exclude a reasonable hypothesis that the
hom ci de occurred other than by preneditated
design, a verdict of first-degree nurder
cannot be sustained. Hall v. State, 403
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So.2d 1319 (Fla. 1981).

See: Evans v. State, 432 So.2d 584 at 584 (Fla. 2d DCA

1983)("... the natural effect of that +type of testinony
[regarding an insurance policy] would be to encourage the jury
to consider preneditation or notive and thereby envision a
greater degree of nurder than the degree charged."). The
Hoefert court reversed the first-degree nurder conviction, in
part, because there was no proof of the presence or absence of
adequate provocation or previous difficulties between the
parties. Hoefert, 617 So.2d at 1048.

Second-degree nurder is defined as "unlawful killing of a
human bei ng, when perpetrated by any act immnently dangerous to
anot her and evincing a depraved m nd regardless of human Ilife,
al t hough wi thout any preneditated design to effect the death of
any particular individual." Sec. 782.04(2), Florida Statutes
(1987) as cited in Hoefert, 617 So.2d at 1050.

Consequently, there seens to be no other conclusion but that
a grand jury indictnment would have been for second-degree nurder
if based on the July 16, 1987, statenents about M. Anderson
interrupting the rape of Connie Beasley by Robert G antham
This is consistent wth the July 16, 1987, details regarding

lack of preneditation and the provocation of interrupting
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Granthanis rape of Beasley. The record already reflected that
M. Anderson was aware, by that date, of Ganthams unwanted
sexual advances towards Beasley which had caused Beasley to
first seek the intervention of her father and, subsequently, the
i nvol venent of M. Anderson. (EH 196).

The seriousness of due process violations incurred by the
use of perjured grand jury testinony was discussed at |ength by
this Court in M. Anderson's direct appeal:

due process is violated if a prosecutor
permts a defendant to be tried upon an
i ndi ctment which he or she knows is based on
perj ured, mat eri al t esti nony Wi t hout
informng the court, opposing counsel, and
the grand jury. This policy is predicated
on the belief that deliberate deception of
the court and jury by the presentation of
evi dence known by the prosecutor to be false
"invol ve[ s] a corruption of the truth-
seeking function of the trial process,’
United States v. Agurs, 427 U. S. 97, 104, 96
S.Ct. 2392, 2398, 49 L.Ed.2d 342 (1976), and
is "inconpatible with rudimentary demands of
justice."" Gglio v. United States, 405
U S. 150, 153, 92 S. . 763, 765, 31 L.Ed. 2d
104 (1972)(citations omtted)."

Anderson, 574 So.2d at 91.

The State of Florida knew on July 16, 1987, that Connie
Beasley’s grand jury testinony was perjured. Even after
prosecutor Skye obtained personal “awareness” of this fact on
February 1, 1988, (EH 15-16), the State continued to ignore its

obligations to so inform the court, parties and grand jury
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itself. Instead, it went to trial on February 8, 1987, know ng
of the perjury and violating its obligations in preventing a
corruption of the truth-seeking function of the trial process.
Instead of presenting M. Anderson with the chance to defend
agai nst a second-degree nurder charge, the State circunvented
the rudinmentary demands of justice by going to the Hillsborough
County Jail and elsewhere to fill-in the hole it had dug wth
Beasl ey's perjury. Instead of "feeling foolish nore than
anything else" (EH 15), prosecutor Skye should have felt the
need to return to the grand jury to correct this violation of
M. Anderson's due process rights.

B. O her sub-cl ains regardi ng prosecutorial m sconduct.

The court also erred in denying an evidentiary hearing on
the other or remaining sub-clains presented in Caim |l of the
Rul e 3.850 notion. In fact, the Huff order correctly described
only one of the prosecutorial msconduct sub-clains presented in
Caiml:

"1.A PIN REG STRY AND W RE TAP:

a. The issue as to whether there was
sufficient probable cause to issue a pin
register and Wre Tap is an issue that
should have been raised on D rect Appeal,

and therefore is not cognizable under 3.850.

An Evidentiary Hearing is Denied as to
G ound 1.

1. B. PERJURED TESTI MONY:
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a. Def endant alleges that the State
Attorney's Ofice know ngl y present ed
perjured testinony to a Grand Jury.

b. The record is unable to conclusively
refute this allegation.

C. The Defendant is entitled to an
Evidentiary Hearing as to this issue.”

(PC-R 498-99).

The claimregarding the perjured testinony issue was covered

in paragraphs six through ten of Caim | of the Rule 3.850

notion. (

PC-R  462-63).

The remainder of Claim| presented additional prosecutorial

m sconduct

al l egations wunder Brady v. Miuryland, 373 U.S.

(1963), in paragraphs two through five as foll ows:

"2. The Hi | | sborough County State
Attorney's Ofice (HCSAO w thheld testinony
that M. Gallon attenpted to suborn perjury
by soliciting false incrimnating testinony
of M. Tony House and M. Bernard Walker
agai nst M. Anderson.

3. At trial, the State called M.
Kenneth Gallon, a.k.a. "Termte" to testify

t hat \V/ g Ander son had gi ven severa

incrimnating statenents during hi s
incarceration at the Hillsborough County
Jail . The HCSAO w thheld the fact from

def ense counsel that M. Gllon had a
history of giving perjured testinony in
return for lenient treatnment by the HCSAQ
Nei ther M. Anderson nor his counsel were
notified that M. @Gllon was an i nformnt
for the State. (R 1197-1203, 1217-1237).

4. The prosecution failed to disclose
a previ ously undi scl osed letter dat ed

25
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Septenber 15, 1987. Daniel M Hernandez,
M. Gllon's defense counsel, wote a letter
addressed to M. Skye. In this letter, M.
Her nandez st at ed:

This letter is to confirm our
t el ephone conversation last week

in which | advised you that M.
Gllon is in a position to offer
addi ti onal information regarding
ot her cases, i ncl udi ng an
unresol ved hom cide. It is ny
understanding that you wll be

sending an investigator to the
County Jail to obtain a proffer
from M. Gllon regarding these

cases. If ny understanding is
incorrect, | would appreciate you
contacting my of fice.
Furt her nore, | f you have any
questions regarding this matter or
any ot her mat t er of mut ua

concern, please do not hesitate to
contact ne.

Si ncerely yours,
Dani el M Hernandez, Esq.
(enphasi s added).

This Jletter was wthheld from defense
counsel at the tinme of the trial. The
letter was witten after M. Gllon had
given a statenment August 5, 1987, and after
he had testified at an August 11, 1987, bond
hearing regarding M. Anderson's case (R
1773). M. Skye then went further to state
that he did not have "actual know edge”
unti | he re-read the February 5, 1998
deposition which he did not attend (R
1777) .

5. In a pro se notion filed by M.
Gallon March 4, 1988, M. Gallon conplains
that he was to get 12 years for testifying
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in M. Anderson's case.

Because | PLEA for a termof 17 to
22 yrs. or It can be let down to a
termof 12 to 17 yrs. If | testify
the True to a nmurder that | hear
in 2 South 2 Cell, And | did what
| Plea for, | testify the True
about Richard Anderson nurder that
man. Like | told the State
Attorney and He say to nme you can
get 12 yrs. out of this. That was
O K But | did not Plea for know
[sic] 14 Y yrs. with a 5 yrs.
Prob. and That is not in the Plea
agreenent or on the Record and
Richard Anderson get the Death

Penalty.

This pro se Mtion for Mtigation and
Reduction of Sentence was denied by Judge
Susan Buckl ew April 8, 1988."

(PC-R 460-62).

The Huff order neither contains a stated rationale nor
record attachnents for the denial of a hearing on these
addi tional sub-clainms. It would appear, in fact, that the tria
court inadvertently ignored paragraphs two through five of Caim
| because the "Pin Registry and Wre Tap" sub-claim was
presented in paragraph 12 of Caim |11l as an ineffective
assi stance of counsel sub-claim (PC-R 466).

The court, therefore, erred in summarily denying the
paragraph two through five sub-clains of Caim | wthout a
heari ng because:

"To support summary  deni al W t hout a
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hearing, a trial court nmust either state its
rationale in its decision or attach those
specific parts of the record that refute
each claim presented in the notion." D az
v. Dugger, 719 So.2d 865, 867 (Fla. 1998),
citing Anderson v. State, 627 So.2d 1170,
1171 (Fla. 1993).

Accord: Brown v. State, 755 So.2d 616, 628 (Fla. 2000) and Asay

v. State, 769 So.2d 974, 989 (Fla. 2000)("this Court's cases
decided since Hoffman [571 So.2d 449 (Fla. 1990)] have nade
clear that an order denying an evidentiary hearing is sufficient
if it sets forth a clear rationale explaining why the notion and

record conclusively refute each «claim.." (citing Diaz,

supra) (enphasi s added).

ARGUVENT | |

THE TRI AL COURT ERRED BY FAI LI NG TO GRANT AN
EVI DENTI ARY HEARING SO MR ANDERSON COULD
ESTABLI SH THAT TRI AL COUNSEL WAS | NEFFECTI VE
AND PREJUDI CI ALLY DEFICIENT DURING THE
PENALTY PHASE OF H'S TRIAL IN VIOLATION OF
H' S RIGHT TO EFFECTI VE ASSI STANCE OF COUNSEL
AND OF HS RIGHTS TO DUE PROCESS AND A FAIR
TRI AL UNDER THE SI XTH, EI GHTH AND FOURTEENTH
AMENDMENTS TO THE UNI TED STATES
CONSTI TUTI ON.

A Denial of evidentiary hearing on counsel’s failure to
present mtigating evidence.

The trial court erred when it denied M. Anderson an
evidentiary hearing on the <claim that trial counsel was

ineffective for failing to proffer mtigation evidence. A Rule

28



3.850 litigant is entitled to an evidentiary hearing unless "the
motion and the files and records in the case conclusively show
that the prisoner is entitled to no relief.”" Fla. R Cim P.

3.850; See also, Valle v. State, 705 So.2d 1333 (Fla. 1997);

Rivera v. State, 717 So.2d 477 (Fla. 1998); Gaskin v. State, 737

So.2d 509 (Fla. 1999). This Court has stated, “[t]o uphold the
trial court’s summary denial of clains raised in a 3.850 notion,
the clains nust be either facially invalid or conclusively

refuted by the record.” Peede v. State, 748 So.2d 253 (Fla.

1999). M. Anderson’s trial counsel was ineffective for failing
to make a conplete record regarding mtigation Wwtness
t esti nony. This error was conpounded by the post-conviction
court’s failure to state a sufficient “record supported”
rationale in its order denying an evidentiary hearing on this
claim The lower court’s rationale for denying a hearing was
that "a proffer would have been a waste of the Court's tinme
because the Defendant knowingly chose not to present any
[mtigation]." (PCR 499-500).

The record relied wupon by the post-conviction court
established that imediately prior to defense counsel's penalty
phase presentation, counsel infornmed the court that his client
did not wish to present any wtnesses in mtigation. The

foll ow ng exchange occurred between counsel, his client and the
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trial

j udge:

THE COURT: Defense ready to proceed?

MR. OBER Judge, before we do, and before

the jury's brought back in, | would like to
put a few matters on the record with M.
Anderson, and | would request that he be

allowed to approach this bench so we can
communi cate with the Court.

THE COURT: Yes.

MR.  OBER Judge, at this tinme, | wuld
announce to the Court and certainly allow
the Court, for the limted purpose of this
inquiry, to address M. Anderson, but based
on ny involvenent in this case and also with
the assistance of M. Ashwell, we have
uncovered many wtnesses that | feel could
testify in M. Anderson's behalf, favorably
to him during the second phase.

And | would cite the names of those
i ndi vi dual s which we have found. That woul d
be Dr. Robert M Berland; WIIliam Anderson,
who IS M. Anderson' s f at her; Hel en
Anderson, his npother; David Anderson, his
brother; Vickie Barber, his sister; Giffin
Simmons, a sister of his; also a Joyce
W | son, a Wtness; and his son, Kyl e
Ander son.

In addition to that, we have gone to the
correctional institute of individuals that -
-of individuals in the system who know M.
Anderson based on his past incarceration,
one Chaplain WIIliam Hanawal t, Mjor Sammy
HIl, who is a correctional officer at
Zephyrhills Correctional Institute and
Superi nt endent Ray Hender son at t he
Departnent of Corrections in Lauderhill,
Fl ori da.

Additionally, there are other w tnesses
i ncluding enployers and enployees of M.
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Ander son, hi s friends, i ncl udi ng Kay
Bennett, who | believe <could I|end sone
assistance to M. Anderson during this
portion of the proceeding.

After very great detail with himin the

presence of M. Fuente, M. Ashwell, nyself,
and M. Anderson, over the portion of tine
that |'ve been involved in this, he has

never wavered in his desire not to have any
of these people testify during the course of

this second phase proceeding. | have told
him that | believe it to be in his best
interest, and |'m announcing that for the
record.

And he has comanded nme not to cal

these individuals because that is hi s
desire.
THE COURT: You wsh to question M.

Anderson concerning what you just said M.
Qoer ?

MR, OBER: M. Anderson, you heard ny
statenment to Judge G aybill. s there
anything that you would like to add to that?

Do you concur in the statenents | nade
or do you disagree with them or do you, at
this tinme, want any individuals, those |
mentioned or anyone else that, perhaps, we
hadn't discussed, who wll assist you in
this second phase proceedi ng?

THE DEFENDANT: | concur with the statenents
you made

MR. OBER  And-

THE DEFENDANT: | would rather not have any
Wi tnesses testify on ny behalf that vyou
mentioned or that could, in fact, be called.

THE COURT: M. Anderson, are you on any
kind of drugs or nedication that would

31



affect your ability to wunderstand what's
goi ng on today?

THE DEFENDANT: No, sir, not at all.

THE COURT: Al right. M. Cber, you put it
in the record. M. Anderson has responded.

WIl the bailiff please have the jury
return to the courtroonf

(R 2166-69).
On direct appeal, this Court found that M. Anderson's
"wai ver" of the right to present witnesses in mtigation was not

subject to the requirenents of Faretta v. California, 422 US

806, 95 S. . 2525, 45 L.Ed.2d 562 (1975) and Johnson v. Zerbst,

304 U S 458, 58 S.C. 1019, 82 L.Ed. 1461 (1938) since M.

Anderson was represented by counsel. Anderson v. State, 574

So.2d 87, 95 (Fla. 1991). Thus, this Court ruled that the trial
court was not conpelled to conduct any inquiry on the record
under Faretta regarding waiver of counsel nor to determne
whet her M. Anderson nmade a knowing, intelligent and voluntary
wai ver of his constitutional right to present mtigating

evi dence under Johnson. Anderson, 574 So.2d at 95.

However, this Court recently reaffirmed the procedure that
must be followed when a defendant waives the presentation of

mtigating evidence. In Waterhouse v. State, 2001 W 578413

(Fla. May 31, 2001), the Court stated:

"I n Koon v. Dugger, 619 So.2d 246, 250 (Fla.
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1993) quoted with approval in Chandler wv.
State, 702 So.2d 186, 199 (Fla. 1997), we
outlined the procedure which nust be
followed when a defendant wai ves the
presentation of mtigating evidence. The
procedure was detailed as follows:

Counsel must inform the court on the record
of the defendant's decision. Counsel nust
i ndi cate whet her, based on hi s
i nvestigation, he reasonably believes there
to be mtigating evidence that could be
presented and what the evidence would be.
The court should then require the defendant
to confirm on the record that his counsel
has discussed these matters with him and
despite counsel's recomendation, he w shes
to waive presentation of penalty phase

evi dence. Koon, 619 So. 2d at 250."
Wat er house, 2001 W. 578413 at 2. (enphasis
added) .

The Waterhouse ruling indicated that "[T]he underlying
purpose for this framework is to protect against 'the problens
inherent in a trial record that does not adequately reflect a
defendant's waiver of his right to present any mtigating

evidence.' [citing Koon, 619 So.2d at 250]." Wat er house, 2001

W 578413 at 3.

In Waterhouse this Court reviewed the record and found the

followwng proffer of evidence sufficient to satisfy counsel’s
obligation wunder the Sixth Anendnent: a doctor's affidavit
detailing his conclusion that Waterhouse may have been under the

influence of extrenme enotional disturbance which my have
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inpaired his capacity to conformhis conduct to the requirenents
of law, that arrangenents were made for the transportation of
WAt er house's brother for testifying at his proceeding, and that
the court had appointed another doctor to examne the
possibility that he mght suffer from organic brain danage.
Wat er house, 2001 W 578413 at 3.

This review noted that "... this case denonstrates that the
end sought by the Koon decision (i.e., a clear record as to

defendant's waiver of the presentation of mtigating factors)

was actually acconplished in this case." Wat er house, 2001 W
578413, at 3. The review was undertaken even though Koon was

"technically" inapplicable to Waterhouse because Allen v. State,

662 So.2d 323, 329 (Fla. 1995) noted that Koon was prospective.

VWt er house, 2001 W. 578414, at 3.

Because the record in M. Anderson's case is not "a clear
record,"” he deserves the sane review that Witerhouse received.
Specifically, M . Anderson's claim regarding ineffective
assistance of trial counsel in failing to proffer the details of
M. Anderson's mtigation evidence goes to the fact that there
is a conplete failure of his record to show "what the evidence
woul d be" as required by Koon, 619 So.2d at 250, Chandler, 702

So.2d at 199, and Water house, 2001 W. 578413 at 3.
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The United States Suprenme Court requires that a defendant
show two elenents in establishing a claim of ineffective
assistance of trial counsel:

"First, the defendant nmust show that
counsel's performance was deficient. Thi s
requi res showi ng that counsel nade errors so
serious that counsel was not functioning as
the 'counsel' guaranteed the defendant by
the Sixth Amendnent. Second, the defendant
must show that the deficient perfornance
prejudiced the defense. This requires
showi ng that counsel's errors were soO
serious as to deprive the defendant of a

fair trial, a trial whose result is
reliable. Unl ess a defendant nekes both
show ngs, it cannot be said that t he

conviction or death sentence resulted from a
breakdown in the adversary process that
renders the result unreliable.™

Strickland v. Washi ngton, 466 U. S. 668, 104
S.C. 2052, 80 L.Ed.2d 674, (1984), at 687.

Furt hernore, establishment of prejudice is controlled by the
foll ow ng requirenent:
"The defendant nust show that there is a
reasonabl e probability t hat, but for
counsel's wunprofessional errors, the result
of the proceedi ng woul d have been different.
A reasonable probability is a probability
sufficient to undermne confidence in the
out cone. "
Strickland, 466 U S. at 694.
As presented in the Rule 3.850 Motion, after the guilt phase
of a wcapital trial, defense counsel nust discharge very

significant constitutional responsibilities at the sentencing
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phase of a capital trial. The United States Suprene Court has
held that in a capital case, "accurate sentencing information is
an indispensable prerequisite to a reasoned determ nation of
whet her a defendant shall live or die [nmade] by a jury of people
who may never have nmade a sentencing decision.” Gegg V.
Georgia, 428 U. S 153, 190 (1976)(plurality opinion). (PG R
470). M. Anderson’s trial counsel I|isted the names of the
potential mtigation witnesses but failed to identify what each
would testify to or present to the court. (R 2167-68). Tria
counsel neglected to proffer what the mtigation evidence would
be. And the trial court's inquiry to M. Anderson concerning
hi s "understandi ng" of the proceedings due to possible drug or
medi cation usage did nothing as to giving the post-conviction
court or this Court a clear record of what the mtigation
evidence would be. (R 2169). M. Anderson was thereby
prejudiced by trial counsel's |lack of functioning as guaranteed
by the Sixth Anendnent to the United States Constitution because
there is no record as to what the mtigation evidence would be.
M. Anderson is prejudiced because, but for trial counsel's
deficiencies, the record would include the details that could or
woul d have shown that the result of the proceeding would have

been different. Strickland, 466 U. S. 694.

When descri bi ng her view regarding waivers of constitutional
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rights, Justice Barkett stated in her separate opinion in the
di rect appeal :

"Such an inquiry would l|eave 'a record
adequate for any review that nmay be later
sought and forestalls the spin-off of
collateral proceedings that seek to probe
mur ky nenories.' Boykin [v. Al abama], 395
UsS 238, 89 S . 1709, 23 L.Ed.2d 274
(1969) at 1712-13 (footnote and citations
omtted). To require a sinple inquiry would
have no detri ment al ef f ect on t he
adm ni stration of justice. It would require
no additional judicial resources to protect
the rights of a death-sentenced defendant.
In fact, it would facilitate this Court's
mandatory review of death penalty appeals."”

Anderson, 574 So.2d at 97.

Here, by reason of the failure to make a proffer, the record
is devoid of what the mtigation evidence would be if trial
counsel had presented testinony fromthe witnesses he listed for
the trial court. The record is devoid of anything that shows
M. Anderson understood or knew what the mtigation evidence
woul d be. The record is devoid of anything that shows the trial
court knew what the mtigation evidence would be. Certainly,
the trial record is devoid of anything to show that a proffer
"would have been a waste of the Court's tinme" as the post-
conviction court so found. (PC-R 500).

B. The |l ower court erred when it denied an evidentiary hearing
on t he remai ni ng sub-cl ai ns regar di ng i neffective
assi stance of counsel.

The court erred in denying an evidentiary hearing on the
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remai ning sub-clains presented in Caim IV of the Rule 3.850
not i on. The sub-claim of ineffective assistance of counsel in
failing to call mtigation witnesses during the penalty phase
was covered in paragraphs one through four of Claim IV of the
Rule 3.850 notion (PC-R 470-71). The remainder of Caim IV
presented additional ineffective assistance of counsel clains in
par agraphs five through fourteen as foll ows:

" 5. Def ense counsel failed to render
effective assistance of counsel by failing
to object to the Cold, Calculated, and
Prenedi tated aggravating factor. The judge
charged, "The crinme for which the defendant
is to be sentenced was conmtted in a cold,
cal cul ated, and preneditated manner w thout
any pr et ense of nor al or | egal
justification." (R 2255-56). There was a
failure to give the jury any neaningful
guidance as to what is necessary to apply
this unconstitutionally vague aggravator and
was not understandable to the average juror.

6. Def ense counsel failed to render
effective assistance of counsel by failing
to object to the instruction of "previous
conviction of a violent felony" as an
aggravator (R 2255). This instruction was
not under standabl e by the average juror.

7. Def ense counsel failed to render
ef fective assi stance of counsel by
neglecting to comment in the closing
argunent about the questionable credibility
of t he gui l t-innocence W tnesses; Ms.
Beasley and M. @Gllon. Qui | t-1nnocence
Wi tnesses are considered a non-statutory
mtigator.

8. Def ense counsel failed to render

effective assistance of counsel by failing
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to comment in the closing argunment on M.
Anderson's gai nf ul enpl oynent since his
rel ease from prison as a mtigator. Counsel
did menti on M. Ander son' s gai nf ul
enpl oynent (R 2249), but did not argue the
fact as a mtigator.

9. Def ense counsel failed to render
effective assistance of counsel by failing
to object to the inflammatory and i nproper
argunment of the prosecution:

a) The prosecutor's comment in closing
argunment that, "He'll (M. Anderson) still
get up every norning, see the sun cone up,
have friends, read books, get letters, and
visits from his famly. It's life Sonething
he deni ed Robert. Sonet hing he stole from
Robert Grantham" (R 2232).

b) The prosecutor's comment in closing
argunent, "...l submt to you, by the course
of conduct in things they do, in fact,
forfeit their right to live. And the death
penalty 1is appropriate to protect society
fromthem Enough is enough.” (R 2233).

c) The prosecutor's closing argunent
that M. Anderson posed a future threat to
society if not given the death penalty. The
prosecutor was suggesting M. Anderson woul d
kill again (R 2230-31).

d) The prosecutor's suggestion that
M. Gantham would be alive if the death
penalty were inposed in other circunstances.
(R 2232-33). In effect, the prosecutor was
urging a non-statutory aggravator.

10. Defense counsel was deficient by
al l ow ng, wthout objection, the jury to
consi der factors outside the scope of
evi dence and the | aw.

11. Defense counsel was deficient in
not asking for curative instructions.

12. Defense counsel was deficient in
closing argunent by failing to raise all the
mtigators, such as, M. Anderson's finding
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religion, good conduct while in prison, his
difficult chi | dhood, and his enotional
pr obl ens.

13. No tactical notive can be ascribed
to an attorney whose om ssions are based on
ignorance or on the failure to properly
i nvestigate or prepare.

14. Defense counsel was render ed
i neffective assistance of counsel by failing
to clearly establish the facts of the
di sproportionality of the death penalty
bei ng sought against M. Anderson and the
puni shnment that the co-defendant, Connie
Beasl ey, was to receive."
(PCGR 471-73).
To support summary denial of a Rule 3.850 claim without a
hearing, a trial court nust either state its rationale in its
decision or attach those specific parts of the record that

refute each claim presented in the notion. Diaz v. Dugger, 719

So.2d 865, 867 (Fla. 1998), citing Anderson v. State, 627 So.2d

1170, 1171 (Fla. 1993). Accord: Brown v. State, 755 So.2d 616

628 (Fla. 2000) and Asay v. State, 769 So.2d 974, 989 (Fla.

2000) ("this Court's cases decided since Hoffman [571 So.2d 449
(Fl a. 1990)] have nmade <clear that an order denying an
evidentiary hearing is sufficient if it sets forth a clear
rationale explaining why the motion and record conclusively
refute each claim..". (enphasis added).

The Huff order contains neither a stated rationale nor

40



record attachnents for the denial of a hearing on the additional
sub-clainms. The Huff order only addressed the part of claim IV
regarding the failure of defense counsel to present mnmitigation
W t nesses:
"4, | NEFFECTI VE COUNSEL - PENALTY PHASE
a. The claim is that Defense Counsel
was ineffective for failure to present
mtigation in Sentencing phase [sic]."
b. The Def endant specifically
instructed Trial counsel not to present
evi dence and also advised the Court that he
chose not to present
evidence and the Defendant was exam ned by
the Court as to this matter.
c. Defense Counsel now all eges that the
Def endant should have proffered mtigating
testinony [sic] could have presented.
d. A proffer would have been a waste of
the Court's tinme Dbecause the Defendant
knowi ngly chose not to present any.

e. An Evidentiary is Denied as to
Gound 4."

(PG R 499-500).
The presentation of a rationale for its ruling as opposed
to an attachnent of those specific parts of the record that
refute the claim would ordinarily conply with the requirenents

of Diaz v. Dugger, 719 So.2d 865, 867 (Fla. 1998), Anderson v.

State, 627 So.2d 1170, 1171 (Fla. 1993), Brown v. State, 755

So.2d 616, 628 (Fla. 2000) and Asay v. State, 769 So.2d 974, 989
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(Fla. 2000). However, the trial court nerely gave its own
characterization of the substance of the claim There is no
basis or rationale provided as to why the trial court disagreed
with or rejected the substance of the claim The trial court
likewise failed to attach any specific parts of the record to
refute this claim

An inconplete or non-existent rationale, in the absence of

a record attachment, cannot conmply with Diaz v. Dugger, 719

So.2d 865, 867 (Fla. 1998), Anderson v. State, 627 So.2d 1170,

1171 (Fla. 1993), Brown v. State, 755 So.2d 616, 628 (Fla. 2000)

and Asay v. State, 769 So.2d 974, 989 (Fla. 2000).

ARGUVENT | 1 |

WHEN VI EWED AS A WHOLE, THE COVBI NATI ON OF
PROCEDURAL AND SUBSTANTI VE ERRORS DEPRI VED
RI CHARD HAROLD ANDERSON OF A FUNDAMENTALLY
FAIR TRIAL GUARANTEED UNDER THE SI XTH,
El GHTH, AND FOURTEENTH AMENDVENTS TO THE
UNI TED STATES CONSTITUTION, AND THE TRI AL
COURT ERRED |IN DENYING AN EVIDENTI ARY
HEARI NG

M. Anderson did not receive the fundanmentally fair trial
to which he was entitled under the E ghth and Fourteenth

Amendnents. See Heath v. Jones, 941 F.2d 1126 (11th Cr. 1991);

Derden v. MNeel, 938 F.2d 605 (5th GCr. 1991). The errors in
M. Anderson's gqguilt and penalty phases, when considered as a
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whole, virtually dictated the sentence of death. The errors have
been revealed in this brief, in the 3.850 notion and the direct
appeal . Wiile there are neans for addressing each individua
error, addressing these errors on an individual basis wll not
af ford adequate safeguards required by the Constitution against
an inproperly inposed death sentence. Repeated instances of
i neffective assistance of counsel and the trial court’s nunerous
errors significantly tainted the trial and penalty phase. These
errors cannot be harnless. Under Florida case law, the
cunmul ative effect of these errors denied M. Anderson hi s
fundanmental rights under the Constitution of the United States

and the Florida Constitution. State v. DiGQuilio, 491 So.2d 1129

(Fla. 1986); Ray v. State, 403 So.2d 956 (Fla. 1981); Taylor v.

State, 640 So.2d 1127 (Fla. 1st DCA 1994); Stewart v.State, 622

So.2d 51 (Fla. 5th DCA 1993); Landry v. State, 620 So.2d 1099

(Fla. 4th DCA 1993).

The rationale for the trial court's denial of an evidentiary
hearing for Claim X of the Rule 3.850 notion was presented as
fol | ows:

"10. TOTALITY ARGUVENT

a. This argunent basically incorporates
the concept that when all things are coupled
together the Defendant did not receive a
fair trial.

b. An Evidentiary Hearing is Denied as
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to Gound 10."
(PC-R 501).
To support summary denial of a Rule 3.850 claim without a
hearing, a trial court nust either state its rationale in its

decision or attach those specific parts of the record that

refute each claim presented in the notion. Diaz v. Duqgger, 719

So.2d 865, 867 (Fla. 1998), citing Anderson v. State, 627 So.2d

1170, 1171 (Fla. 1993). Accord: Brown v. State, 755 So.2d 616,

628 (Fla. 2000) and Asay v. State, 769 So.2d 974, 989 (Fla.

2000) ("this Court's cases decided since Hoffrman [571 So.2d 449

(Fl a. 1990)] have nmade <clear that an order denying an
evidentiary hearing is sufficient if it sets forth a clear
rationale explaining why the notion and record conclusively
refute each claim..". (enphasis added). A nmere restatenent of

the claimis not a rationale.

ARGUMENT | V

THE TRIAL COURT ERRED WHEN |T DENIED AN
EVI DENTI ARY HEARI NG ON THE | SSUE OF FAI LURE
TO ESTABLI SH CORPUS DELI CTI OF MURDER I N THE
FIRST DEGREE. THI'S WAS FUNDAMENTAL ERROR | N
VI OLATI ON OF MR. ANDERSON S RI GHTS UNDER THE
SI XTH, EIGHTH AND FOURTEENTH AMENDMVENTS TO
THE UNITED STATES CONSTITUTION. THI'S
ARGUMENT IS PRESENTED PURSUANT TO THE
DI CTATES OF SIRECI V. STATE, 773 SO 2d 34,
41 (FN14) (FLA. 2000), TO PRESERVE THE | SSUE
FOR REVI EW
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The rationale for the trial court's denial of an evidentiary
hearing for CaimV of the Rule 3.850 notion was presented as
fol | ows:

"5. CORPUS DELI CTI

a. This issue was litigated on D rect
Appeal and the Florida Suprene Court has
ruled that there was sufficient Corpus

Delicti.

b. This issue is not cognizable in a
3. 850 hearing.

e. [sic] An Evidentiary Hearing is
Denied as to G ound 5."

(PG R 500).
The presentation of a rationale for its ruling as opposed
to an attachnent of those specific parts of the record that
refute the claim would ordinarily conply with the requirenents

of Diaz v. Dugger, 719 So.2d 865, 867 (Fla. 1998), Anderson v.

State, 627 So.2d 1170, 1171 (Fla. 1993), Brown v. State, 755

So.2d 616, 628 (Fla. 2000) and Asay v. State, 769 So.2d 974, 989

(Fla. 2000).
However, the trial court nmade no citation to this Court's

direct appeal decision in Anderson v. State, 574 So.2d 87 (Fla.

1991) to show the basis for its rationale. In fact, the tria
court is in error in giving this rationale because the issue was
not litigated on direct appeal and was not identified as an
issue on appeal or in any ruling in that direct appeal opinion
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of this Court.

Additionally, the trial court erred when it ruled that the
issue "is not cognizable in a 3.850 hearing.” (PC-R 500). A
conponent of the claimwas the allegation that trial counsel was
i neffective because "defense counsel failed to investigate or
di scover that M. Gantham suffered from a history of nental
il ness--diagnosed as antisocial personality disorder--and that
he had been a convicted felon with a notivation to disappear
agai n. This informati on woul d have corroborated testinony that
Ms. O Neil had received a phone call after the date M. G antham
was supposedly killed, which inferred that M. G antham may
still be alive. However, this information went undi scovered by
def ense counsel . Therefore, no strategy or tactical reason
could be possible for information they did not know existed."
(PC-R 476).

Consequently, the rationale given is in error both as to
indications that the issue was presented and covered by the
di rect appeal and as to the claim not being cognizable in a Rule
3.850 notion. An incorrect rationale, in the absence of a

record attachnent, cannot conply with Diaz v. Dugger, 719 So.2d

865, 867 (Fla. 1998), Anderson v. State, 627 So.2d 1170, 1171

(Fla. 1993), Brown v. State, 755 So.2d 616, 628 (Fla. 2000) and

Asay v. State, 769 So.2d 974, 989 (Fla. 2000).
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ARGUMENT V

THE TRIAL COURT ERRED IN DENYING AN
EVI DENTI ARY HEARI NG ON THE ADVI SORY ROLE AND
BURDEN SHI FTI NG | SSUES REGARDI NG THE PENALTY
PHASE JURY | NSTRUCTI ONS. TO THE EXTENT
TRIAL COUNSEL FAILED TO LITIGATE THESE
| SSUES, TRI AL COUNSEL WAS | NEFFECTIVE. TH'S
ARGUMENT IS PRESENTED PURSUANT TO THE
DI CTATES OF SIRECI V. STATE, 773 SO 2d 34,
41 (FN14) (FLA. 2000), TO PRESERVE THE | SSUE
FOR REVI EW

The trial court denied Clains VII and I X of the Rule 3.850
motion with the rationale that the jury instructions were
required under Florida law at the time of M. Anderson's
sentencing. (PCG-R 500-01).

The jury was instructed on three aggravating factors in this
case: 1) prior violent felony conviction, 2) the crime was
commtted for pecuniary gain, and 3) the crinme was conmtted in
a cold, calculated and preneditated manner. (R 2255). The
instructions the jury received did not narrow the application of
t hese vague and over broad aggravators, and the jury's verdict
of death is therefore, unreliable. Though the jury's verdict in
the penalty phase is only advisory, the sentencing judge 1is
required to give “great weight” to the jury’'s recommendati on.
Thus, the trial court indirectly weighed the unconstitutional
aggravating factors the jury is presuned to have found.

Espinosa v. Florida, 505 U S. 1079, 112 S. C. 2926, 120 L.Ed.2d

1854 (1992); Kearse v. State, 662 So.2d 677 (Fla. 1995).
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Under Florida law, a capital sentencing jury nust be "[T]old
that the state nust establish the existence of one or nore
aggravating circunstances before the death penalty could be

inmposed ... [Sluch a sentence could be given if the state showed

t he aggr avati ng ci rcunst ances out wei ghed t he mtigating

ci rcunst ances. " State v. D xon, 283  So. 2d 1 (Fa.
1973) (enphasi s added). The court instructed M. Anderson's
Appellant's jury, “Should vyou find sufficient aggravating
circunstances to exist, it wll then be your duty to determ ne

whether mtigating circunstances exist that outwei gh the
circunst ances.” (R 2256) . Def ense  counsel render ed
prejudicially deficient assistance in failing to adequately
object to the errors.

The instructions violated Florida law and the Ei ghth and
Fourteenth Amendnents in two ways. First, the instructions

shifted the burden of proof to M. Anderson on the central

sentencing issue of whether he should live or die. Under
Mul | aney, this unconsti tuti onal burden-shifting vi ol at ed

Appel lant's Due Process and Eighth Amendnent rights. Mul | aney
v. Wlbur, 421 U S 684, 95 S.Ct. 1881, 44 L.Ed.2d 508 (1975).

See also Sandstrom v. Mntana, 442 U.S. 510, 99 S.Ct. 2450, 61

L. Ed.2d 39 (1979); Jackson v. Dugger, 837 F.2d 1469 (11th GCr.

1988) . The jury was not instructed in conformty wth the
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standard set forth in D xon. Second, the i1nstruction
essentially told the jury that once aggravating circunstances
were established, it need not consider mtigating circunstances
unless those mtigating «circunstances were sufficient to

out wei gh the aggravati ng circunstances. &. MIls v. Maryl and,

486 U.S. 367, 108 S.Ct. 1860, 100 L.Ed.2d 384 (1988); Hitchcock
v. Dugger, 481 U S. 393, 107 S.C. 1821, 95 L.Ed.2d 347 (1987).
The unconstitutional instructions precluded the jurors from

evaluating the "totality of the circunstances.” State v. Dixon,

283 So.2d at 10. The jurors would reasonably have understood,
incorrectly, that only mtigating evidence which rose to the
| evel of "outweighing"” aggravation need be considered. M.
Anderson is entitled to relief in the form of a new sentencing
hearing in front of a jury because his sentencing was tainted by
i nproper jury instructions.

M. Anderson’s jury was inadequately guided and channel ed
in its sentencing discretion. Because counsel deficiently failed
to litigate this issue, R chard Harold Anderson was denied a
reliable and i ndi vi dual i zed sent enci ng determ nati on in
violation of the Sixth, Eighth, and Fourteenth Amendnents. The

error cannot be harmess in this case. Stringer v. Black, 503

Uus 222, 112 S.C. 1130, 117 L.Ed.2d 367 (1992).

In light of the weight given the unconstitutional shifting
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of the burden of proof and the evidence of mtigation, the
consideration of the unconstitutional aggravating factors cannot

be held harmess beyond a reasonable doubt. Chapnman V.

California, 386 U S 18, 87 S. . 824, 17 L.Ed.2d 705 (1967).
If the wunconstitutional instructions had not been given, the
jury probably would have recommended |ife. R chard Harold

Anderson is entitled to a new penalty phase heari ng.

CONCLUSI ON AND RELI EF SOQUGHT

Based on the forgoing, the lower court inproperly denied
Rule 3.850 relief to Richard Harold Anderson. This Court shoul d
order that his conviction and sentence be vacated and remand the

case for such relief as the Court deens proper
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