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I N THE SUPREME COURT OF FLORI DA

M CHAEL RI VERA,

Appel | ant,
VS. Case No. 01-2523

STATE OF FLORI DA,

Appel | ee.

PRELI M NARY STATEMENT

Appel lant, M CHAEL RIVERA, was the defendant in the trial
court below and wll be referred to herein as "Appellant."

Appel l ee, the State of Florida, was the petitioner in the trial

court below and will be referred to herein as "the State.”
Reference to the direct appeal record wll be by the synbol
"ROA," reference to the first evidentiary hearing will be the

synbol PCR-1" and reference to the second evidentiary hearing

will be “PCR 2" followed by the appropriate page nunber(s).



STATEMENT OF THE CASE AND FACTS

The state accepts appellant’s presentation of the case and
facts to the extent that they are accurate. However the state
wll and does include in the argunment section those additiona
facts which have been omtted from appellant’s brief and are
relevant for a conplete review and determnation of the

argunents on appeal .



SUMVARY OF ARGUNVENT

Issue | - The trial court correctly concluded that tria
counsel ’ s penalty phase performance was constitutionally
adequat e.

Issue Il - The trial court did not abuse its discretion in

any of its evidentiary rulings.



ARGUMENT
| SSUE |
THE TRIAL COURT CORRECTLY DETERM NED THAT
TRI AL COUNSEL PROVI DED  CONSTI TUTI ONALLY
EFFECTI VE REPRESENTATION AT THE PENALTY
PHASE
Appel lant was granted an evidentiary hearing during
litigation of the initial notion for postconviction relief.

This Court upheld the trial court’s denial of all relief with

the exception of one issue. Rivera v. State, 717 So. 2d 477

484 (Fla. 1998). Al though the trial court properly granted an
evidentiary hearing on several clainms, the court had erroneously
denied Rivera a hearing on his claim of ineffective assistance
of penalty phase counsel. Rivera 717 So. 2d at 484.
Consequently, the Court remanded this case for an evidentiary
heari ng based on the foll ow ng:

Rivera clains that if counsel had
adequately investigated and prepared for the
penalty phase, he could have presented a
wealth of mtigating factors. He argues
t hat he was prej udi ced by counsel 's
all egedly deficient performance because the
trial court f ound only one statutory
mtigator despite the fact that nunmerous
mtigating factors allegedly existed and
coul d have been considered. The trial judge
ruled that this <claim was procedurally
barr ed. VWhile the State concedes that this
claim was not procedurally barred, it argues
that the allegations of ineffectiveness were
i nsufficient to require an evidentiary
heari ng. W di sagr ee.

[9] R vera claimed in his postconviction
motion and in his brief to this Court that



the following potential mtigation was

avai |l abl e if counsel had adequat el y
investigated R vera' s personal history: (1)
di ssoci ative disorder; (2) psychosexua
di sorder; (3) history of hospitalization

for mental disorders; (4) sexua

abuse as a child; (5) expressions of
r enor se; (6) a substantially inpaired
capacity to appreciate the crimnality of
his conduct or to conform his conduct to the

requi renents of the |aw (7) childhood
trauna; (8) devel opnent al age; (9
long-term personality di sorder; (10)
accept abl e behavi or at trial; (11)
reduction in sentence by trial judge 1in
prior case of sexual battery; (12) wunder

i nfluence of drugs at tinme of offense; (13)
non-applicability of the aggravators; (14)
drug abuse pr obl em (15) character
testinony from famly nenbers; (16)
psychotic depression and feelings of rage
agai nst hinsel f because of strong pedophilic

ur ges; (17) no drug or alcohol treatnent
pr ogram (18) substantial dom nation by
alternate personal ity; (19) artistic
ability; (20) capable of Kkindness; and
(21) famly Jloves him Consi dering the
vol ume and ext ent of t hese al | eged
mtigators in conparison to the Ilimted

mtigation actually presented at trial, we
agree wth Rvera that he warrants an
evidentiary hearing on his claim of penalty
phase ineffective assistance of counsel.
Cherry v. State, 659 So.2d 1069, 1074 (Fla
1995); Harvey v. Dugger, 656 So.2d 1253,
1257 (Fla. 1995)

Id. at 484-485. The evidentiary hearing was held over a two day
period comrencing on April 26, 1999 and concluding on April 27

1999. Foll ow ng the recei pt of nmenorandum form both parties the
trial court ultimately denied relief. (PCR-2 584-601). Wth

respect to Rivera’s claim that trial counsel should have



presented additional famly nmenbers! to testify about his drug
addi ction and nental health problens, the trial court determ ned
that much of the new evidence presented at the evidentiary
hearing was cunul ative to what was presented at trial. (PCR-2
601). Additionally with regards to the drug addiction and drug
use at the time of the crime the trial court noted that
appellant did not present any evidence at the hearing to
establish that he was intoxicated at the time of the nurder.
(PCR-2 589, 599).2 The court also noted that fam |y nenbers were
generally not helpful and those who were did not have any
hel pful information, consequently trial counsel focused the
presentation on R vera s sexual abuse and his famly's |love for
him (PCR-2 594, 596).

Wth regards to R vera s claim that M. Ml avenda should
have provided his nental health expert wth information
regarding his drug abuse history and addiction, the trial court
determined that the penalty phase expert, Dr. Ceros-Livingston

did have information regarding his drug abuse history. (PCR-2

! Rivera also clains that trial counsel was ineffective in
failing to call Andy Ranps to testify about his drug experiences
with Rivera. The court noted that Ranbs would not have been
available to testify as he had his own |egal problens at the
time of Rvera's trial and therefore he wuld have bene
unwi Il ling to admt to the illegal drug use. (PCR-2 597).

2 The trial court also noted that Rivera still clainms that
he is innocent of the nurder. (PCR-2 596). This Court noted
that R vera refused to present a gquilt phase defense of
voluntary intoxication because of his consistent claim of
i nnocence. Rivera v. State, 717 So. 2d 284, 485 (Fla. 1998).

6



590, 592). Rivera’'s presentation of a nore detailed account of
hi s drug abuse now does not translate into deficient performnce
at trial. (PCR-2 594). Furthernore, the trial court noted that
Dr. Ceros-Livingston's original findings and conclusions would
not change based on the additional evidence of Rivera' s drug
use. (PCR-2 595).

On appeal, appellant clains that the record does not support
the trial court’s concl usions. Rat her, the record denonstrates
that trial counsel, Edward Ml avenda, failed to conduct a proper
investigation into his background. Al t hough counsel had
presented penalty phase mtigation, he failed to do the
fol | ow ng, “[ c] ounsel br ought out none  of M. Ri vera’s
humani zing life history, none of the information regarding how
M. Rvera s drug abuse developed, or how the drug abuse
affected M. Ri vera personal |y or I n hi s famlia
relationships.” Initial brief at 60. Additionally, the history
of Rivera’s chronic drug abuse history was not adequately
explored by the nental health expert who did testify at the
penalty phase. [Initial brief at 60-61

Appel | ee asserts that the record on appeal as well as the
record below does support the trial court’s factual findings.
Additionally the trial court’s legal conclusions are supported
by the relevant case |aw. The gravanen of R vera s conplaint

before this Court 1is that there should have been greater



enphasis placed on appellant’s chronic drug abuse history as
well as his drug use on the day of the nurder. Trial counsel
was deficient in performance in this regard and the trial court
was incorrect in failing to so find. The state asserts that
neither the facts developed below or the relevant case |aw
support appellant’ s cl ai ns.

The standard of review regarding the trial court’s |ega
conclusion that counsel was not ineffective is two-pronged: the
appellate court nust defer tp the trial court’s findings on
factual issues and nust review the trial court’s ultimte

concl usi ons de novo. Stephens v. State, 748 So. 2d 1028, 1034

(Fla. 1999); Bruno v. State, 807 So. 2d 55, 61-62 (Fla. 2001).

In order to be entitled to relief on this claim R vera nust

denonstrate the foll ow ng

First, the defendant nust show that
counsel's performance was deficient. Thi s
requi res showi ng that counsel nade errors so
serious that counsel was not functioning as
the "counsel" guaranteed the defendant by
the Sixth Amendnent. Second, the defendant
must show that the deficient perfornance
prej udi ced the defense.

Strickland v. WAshington, 466 U S. 668, 687 (1984). This Court

expl ai ned further what it nmeant by "deficient":

Judi ci al scrutiny of counsel 's
performance nust highly deferential. It is
al | too tenpting for a defendant to

second- guess counsel 's assi stance after
conviction or adverse sentence, and it is
al | too easy for a court, exam ni ng
counsel's defense after it has proved



unsuccessful, to conclude that a particular
act or om ssion of counsel was unreasonabl e.
A fair assessnent of attorney performance
requires that every effort be nmade to
el imnate t he distorting effects of
hi ndsight, to reconstruct the circunstances
of counsel's challenged conduct, and to

eval uat e t he conduct from counsel 's
perspective at the tine. Because of the
difficulties i nher ent in meki ng t he

eval uation, a court must indulge a strong

presunption that counsel's conduct falls

W thin t he w de range of reasonabl e

pr of essi onal assi st ance.
ld. at 689 (citation omtted). Moreover, the ability to create
a nore favorable or appealing strategy several years after the
fact, does not translate into deficient performance at trial.

Patton v. State, 784 So. 2d 380, 391 (Fla. 2000) (precluding

appel late court from viewing issue of trial counsel’s
performance w th heightened perspective of hindsight); Rose v.
State, 675 So. 2d 567, 571 (Fla. 1996) (holding disagreenent

with trial counsel’s choice of strategy does not establish

i neffective assistance of counsel); Cherry v. State, 659 So. 2d
1069, 1073 (Fla. 1995) (concluding standard is not how current

counsel woul d have proceeded in hindsight); R vera v. State, 717

So. 2d 482, 486 (Fla. 1998); Qcchicone v. State, 768 So. 2d

1037, 1048(Fla. 2000) (“Counsel cannot be deened ineffective
merely because current counsel disagrees with trial counsel’s
strategic decisions.”). Wth these principles in mnd, the

trial court’s determ nation was proper.



In support of his claim Rivera presented the testinony of
two nmental health experts and several |ay persons. The nenta
health experts were Dr. Faye Sultan, a forensic psychol ogi st and
Dr. MIton Burglass, a psychiatrist. Dr. Sultan interviewed
Rivera on four separate occasions from Novenmber 5, 1998 through
March 16, 1999. (PCR-2 234). Dr. Sultan identified three main
di agnosis: Rivera suffers from (1) Borderline Personality
Di sorder; (2) Paraphilia; and (3) substance abuse. (PCR-2 240-
242) . Ri vera’s borderline personality disorder causes
difficulty in his ability to handle his enotions, inpulses, and
perceptions of life. (PCR-2 240). Ri vera’'s devel opnental age
is much lower that his chronol ogical age. (PCR-2 251). The
paraphilic condition is exhibited in Rvera s recurrent intense
sexual urges which include; exhi bitionism transvesti sm
fetishism voyeurism and pedophilia. (PCR-2 241). Ri vera’s
cocai ne dependency results in a distorted perception of the
worl d and exacerbates his existing urges to physically contro
soneone. (PCR-2 242, 246). As a teenager, Rivera was involved
in a sexual relationship with an older man which caused marked
changes in his behavior. (PCR-2 249). Sul tan opined that
Rivera was under the influence of cocaine at the tine of the
crine. (PCR-2 253). Ri vera could not conform his behavior to
the requirenents of the law, and he was suffering from extrene

mental and enotional disturbance at the time of the crine.

10



Sultan would not offer an opinion regarding whether R vera
appreciated the crimnality of his actions (PCR 2 279-280).

The information relied upon by Sultan in formulating her
di agnosis consisted of clinical interviews with Mchael Rivera
di scussions wth R vera s brother, Peter and sister, Mriam
school records primarily from first to seventh grades; police
reports from prior offenses commtted by Rivera including his
conviction for the attenpted nurder of Jennifer Geotz;, a 1980
evaluation by Dr. Kerger, a 1986 evaluation done by Dr. Cohn
and an evaluation done by Dr. Ceros-Livingston on Novenber 13,
1986; trial testinony; and newspaper articles. (PCR-2 233-237
274-278) .

Sultan did not conduct any psychol ogical testing of her own
but rather relied upon the testing done by Dr. Ceros-Livingston
in the fornmulation of her opinions. (PCR2 267-268). Dr. Sultan
conceded that much of her own diagnosis was already contained in
the report of Dr. Ceros-Livingston. (PCR-2 271-273). The only
di sagreenent wth the diagnosis reached by Ceros-Livingston
centered on the viewtreatnent of Rivera's drug abuse. (PCR-2
269- 270). She stated that Ceros-Livingston, al t hough she knew
about Rivera's drug abuse history, did not include it in the
di agnosi s. (PCR-2 269-270). Sultan opines that R vera's
assaul tive-aggressive behavior goes hand-in-hand wth his

cocai ne use. (PCR-2 272). A basic premse of Sultan’s

11



di agnosis is that Rivera was high on cocaine on the night of the
mur der . (PCR-2 253, 273). This opinion is primarily based on
talking with Rivera’s siblings who were with him weeks before
the nmurder and “around” the tine of the nurder. (PCR-2 274-
278).

Dr. Mlton Burglass, a psychiatrist with extensive
background in drug addiction also testified. (PCR-2 288-290).
Dr. Burglass was asked to explore Rivera s substance abuse in
general as well as any intoxication at the tine of the offense.
(PCR-2 293). Burgl ass recounted Rivera's chronic use of drugs
and alcohol from the time he was nine years old. (PCR- 2 296-
304). Rivera's history of substance abuse began with occasi onal
drinking and progressed into marijuana, glue sniffing and
hal | uci nogens. (PCR-2 296-299). He first began to use cocaine
in powder formin 1979 and eventually becane addicted to crack
cocaine in 1985. (PCR-2 300-303). Bur gl ass further explained
that generally speaking while on a cocaine high, the addict
beconmes delusional, <cognitive thinking is inpaired, and a

person’s sex drive is increased. (PCR-2 308-310). The effects

of cocaine last from thirty seconds to two mnutes. (PCR-2
316) . Extensive use would lead to a shorter high. Af t er war ds
the addict will becone |lethargic, sleepy and sonewhat depressed.

(PCR-2 305, 316-317). Bur gl ass opined that around the tinme of

the crime R vera was under extrene enotional disturbance by

12



virtue of the physiological effect of cocaine use. (PCR-2 315).
Burgl ass concluded that Rivera was high on cocaine on the night
of the murder based on; affidavits from Andy Ranbs, Mriam
Rivera, Peter Rivera; school records; hospital records; reports
fromDrs. Cohn and Ceros-Livingston; and trial testinony. (PCR-
2 293, 319).

In further support of this claim R vera presented the

testinmony of various lay wtnesses which included his three

siblings, fornmer trial counsel, and three individuals who
t hrough personal know edge, knew about Rivera's prior drug

history. (PCR-2 131-227). Mriam R vera testified that she and
her siblings grew up in a very sheltered environnent in New
York. That all changed when they noved to Florida. (PCR-2 132-
133). She and her brother Mchael started drugs at an early
age. They started snorting “rush” and progressed from al cohol,
to marijuana and then to crack. (PCR-2 134-135). Ri vera woul d
steal nmoney from his famly to buy crack. (PCR-2 137-138).
Rivera's thievery forced Mriamto nove out of the house. (PCR-
2 139). Mriamrecounted trips that Rivera would take to D sney
Wrld with an ol der man naned Donovan. (PCR-2 140-141). Mriam
al so stated that her brother spent time wth Danny Franklin and
Andy Ranos. (PCR-2 143). Wien Rivera was not on the drugs he
was sensitive, creative, intelligent, and artistic. (PCR 2 144-

145) .

13



Alisa Rivera, also Mchael’s sister, testified consistently
with her sister that the Rivera children lived sheltered I|ives
in New York. (PCR-2 146-147). Things changed however when they
noved to Fort Lauderdale. The defendant becane involved in
drugs with a friend Danny Franklin. (PCR-2 150-153). Ri vera
began stealing nmoney from his famly in order to buy drugs.
(PCR-2 153-155). Rivera’s nother favored M chael and never
wanted to face the fact that he was involved in drugs. (PCR-2
149- 151, 156). M chael was also involved with an older man
named Donovan. (PCR-2 157-158).

Peter Rivera, Mchael’s brother, was the final famly nenber
to be called. He again corroborated the testinony of his
sisters regarding Rivera's introduction to drugs once they noved
to Florida. (PCR-2 164- 167). Peter and M chael did extensive
drugs together especially crack cocaine. (PCR 2 169-173).
M chael didn’'t hold down a steady job and started stealing from
his famly. (PCR-2 174). Peter testified that M chael was
hangi ng around Donovan. (PCR-2 176, 179-180). Consistent with
his trial testinony, Peter stated that he spent the day before
the nurder with his brother and they drank and snoked crack al
day. (PCR-2 179, 183). Peter went to work the next day. (PCR-
2 184). All three siblings had testified at the penalty phase

W t hout providing any information regarding Rivera s drug usage.

14



Danny Franklin, a childhood friend of Rivera was the next
to testify. He and Rivera were friends since they were 13-14
years ol d. (PCR-2 179). They did an extensive anount of drugs
t oget her. In order to get noney for drugs, they would do odd
j obs or steal things. Franklin heard runors that Rivera would
al so give blow jobs to Donovan for noney. (PCR-2 188, 191-194).

Andy Ranps was the final lay witness to testify regarding
Ri vera’'s drug abuse. Ranbs knew Rivera since August of 1985.
He was running a crack house at the tine. Shortly after they
met, Rivera noved in wth Ranps. (PCR-2 213). VWhile |iving
there Rivera would transact drug deals for Ranos. (PCR-2 213-
214) . Ri vera noved out at the beginning of 1986, approxinmately
a week before the nurder. Ranmbs had not seen him since that
time. (PCR2 221-222).

Ranpbs stated that he woul d have been unavailable to testify
at Rvera s trial because of his own extensive drug use and
i nvol venent. (PCR-2 146, 148).

The next witness to testify was Mark Peters. He and Rivera
met each other three weeks before the nurder. (PCR-2 203-204).
They bought drugs from Ranpbs and would routinely snoke 3-4 tines
a week after work. (PCR-2 205-206).

To counter that evidence the state relied upon the original
penalty phase presentation as well as the evidentiary hearing

testinmony of both Dr. Ceros-Livingston and trial attorney Edward

15



Mal avenda. The pertinent factual devel opnment from both
proceedings is as follows. Dr. Ceros-Livingston testified at
the penalty phase of Rivera's trial. She had been appointed as
a confidential expert for the purpose of penalty phase
mtigation. Her original testinony before the jury was
extrenely det ai | ed. Therein she chronicled Ri vera’s

psychol ogi cal devel opnent with a great enphasis on his extensive

sexual disorders. (ROA 1990-2049). Rivera v. State, 561 So. 2d
536, 538 (Fla. 1998). Dr. Livingston saw Rivera for a total of
seven and one-half hours over a three-day period. Cer os-
Li vi ngston adm ni stered three psychol ogical tests. (ROA 1993,
2033, 2039). She detailed petitioner’s sexual problens, which

i ncluded chronic indecent exposures (ROA 2012-2017), and the

unsuccessful therapy for his sexual problens. VWiile on
probation for indecent exposure, R vera conmtted another such
epi sode and was sent to prison for five years. (ROA 2009-2012).
He began exposing hinself two weeks out of prison. (ROA 2017).
Wthin six months of his prison release he comitted an
attenpted rape (ROA 2018-2020), and then the attenpted nurder of
Jenni fer Goetz (ROA 2021). During this tinme he made hundreds of
obscene phone calls. Rivera had oral sex with a nman, M.
Donovan, at the age of thirteen. Ri vera stated that he enjoyed

it. (ROA 2013). Petitioner enjoyed sex in prison and continued

16



a relationship with Donovan up until the time of this nurder.
(ROA 2013-2014).

Based on her findings, Dr. Ceros-Livingston diagnosed R vera
as suffering from a borderline personality disorder between
neurosis and psychosis. He nmay also be suffering from
schi zophr eni a. (ROA 2033-2047). Rivera’s extensive abusive
past has caused himto suffer fromidentity problenms in ternms of
sexual behavior, exhibitionism voyeurism and transvestism
(ROA 2033-2035). She also opined that R vera was under the
substantial domnation of his alternate personality “Tony”; and
that he | acked the capacity to appreciate the crimnality of his
conduct or to conform his conduct to the requirenents of the

law. (ROA 2046-2048, 2083).

Dr. Ceros-Livingston's report, which was placed into
evidence during the original penalty phase, included several
references to Rivera s substance abuse. On the first page of

her report she discussed R vera's first introduction into
substance abuse which included using “blotter acid”, ingesting
Quaal udes and drinking beer. Later on in the report she
di scusses R vera's test results from the psychol ogical testing
conducted and how those scores could be indicative of R vera's
possi bl e excessive use of drugs and alcohol.?3 Therein she

further opines that these scores are consistent with sonmeone who

8 Significantly, Sultan relies on the tests conducted by
Ceros-Livingston in formul ati ng her own opi nions about Rivera.

17



is a sociopath and possess |imted resources for dealing wth
probl ens and stress.

At the evidentiary hearing Ceros-Livingston recounted that
she had interviewed R vera on three separate occasions in 1986
for a total of seven and one-half hours. During that interview,
Rivera detailed for her his sexual problens as well as his drug
use. (PCR-2 354-355, 357-358). Ceros-Livingston confirmed that
much of the diagnosis contained in her original report and
testified to at the penalty phase, are the sane as those found
by Dr. Sultan. (PCR-2 361-365). She also stated that her
original diagnoses remain unchanged irrespective of the fact
that current counsel has gathered nore detailed infornmation
regarding Rivera's drug use. (PCR-2 364-366). The additiona
information may al so have | ead her to the conclusion that R vera
had an addiction, yet does not change her original diagnoses.
(PCR-2 367-368). Moreover, R vera s past sexual problens,
including the attenpted nurder of Jennifer Geotz, his pattern of
exposing hinself and the obscene phone calls were all commtted
while Rivera was not under the influence of drugs or alcohol
(PCR-2 361.

Trial attorney Edward Mal avenda was called as a w tness by
bot h sides. He testified that he began preparing for the
penalty phase imediately after his appointnent to represent

Ri ver a. Mal avenda went into the penalty phase prepared. Hi s
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strategy was to present evidence regarding Rivera' s sexual

abuse, nental health problens and drug abuse history. (PCR-2
125, 340-341). Towards that end, he hired Dr. Ceros-Livingston

He also attenpted to speak to various famly nenbers but was
somewhat  unsuccessful. Rivera’s father was particularly
uncooperati ve, and never bothered to attend the trial.?
Mal avenda did speak to Mchael’s brother Peter at |east once a
week during those nonths before the trial in efforts to gather
i nformati on about M chael. (PCR-2 342-345). It was only from
Peter and M chael’s discussions wth Dr. Ceros-Livingston that
Mal avenda became aware of M chael’s drug abuse. (PCR-2 95, 129-
130). Mal avenda attenpted to find others who would have
corroborated Rivera’s drug use, however he was unable to find
any of those individuals. (PCR-2 96,100, 103, 342-344).

In sum Malavenda testified that he presented all the
mtigation that he was able to uncover. That consisted of
extensive testinony regarding Rivera s nental health and sexua
probl ens and whatever drug abuse history obtained through Dr.
Cer os- Li vi ngst on. (PCR-2 94, 100-101, 115-125, 352). G ven
that the famly did not have a lot of positive things to say

about M chael, Malavenda decided to limt their testinony to

4 Mal avenda stated that he would not be surprised to learn
that Rivera’s parents were at the courthouse during these
proceedi ngs, yet they never bothered to cone into the courtroom
to see their son. (PCR-2 125-127, 342-347). That behavi or was
consistent with their attitude during the original trial. (PCR-
2 345).
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Rivera's sexual abuse at the hands of Donovan, and how the
famly loved him (PCR-2 127-128).

The state asserts that the evidence recounted above
concl usi vel y est abl i shes t hat trial counsel render ed
constitutionally adequate representation at the penalty phase.
First, although R vera clains that counsel did not adequately
investigate for the penalty phase, a review of the penalty phase
transcript in contrast to the evidence presented twelve years
later in these proceedings proves otherw se. Most  of the
evidence offered at this evidentiary hearing was actually
presented at trial through the testinony of petitioner’s three
siblings, his nother, his girlfriend, his brother’s fiancé and
Dr. Ceros-Livingston, a clinical psychologist. (ROA 1937-2102).
Moreover, the trial court found the existence of the mtigating
factor that Rivera was under the influence of an extrene nenta
or enotional disturbance. Rivera, 561 So. 2d at 540. Thus, any
additional evidence relating to this mtigating factor would

have been cunul ative and unnecessary. See Van Poyck v. State,

694 So. 2d 686, 692 (Fla. 1997)(rejecting claim of ineffective
assi stance of counsel at penalty phase since jury was aware of
nost of the information being presented in collateral

proceedi ngs); Puiatta v. State, 589 So. 2d 231, 234 (Fla. 1991)

(sane). Moreover, Dr. Ceros-Livingston was obviously aware of

Rivera’s drug usage, since she concluded in her report that
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Rivera was a drug abuser. Rivera’s presentation of this
information in nmuch greater detail now does not establish that

the original investigation and presentation at the penalty phase

was 1 nadequat e. ld.; See Chandler v. Dugger, 634 So. 2d 1066
1069-1070 (Fla. 1994)(holding that nore information regarding
chi | dhood background does render original penalty phase hearing

unreliable); dock v. State, 537 So. 2d 99 (Fla. 1987); Jennings

v. State, 583 So. 2d 316, 321 (Fla. 1991)(rejecting notion that

counsel is required to call every wtness who nmay have

informati on about an event); Routly v. State, 590 So. 2d 397,
401 (Fla. 1991)(finding defendant did not denonstrate reasonable
probability that sentence would have been different had trial
counsel presented additional information where nuch of the
evidence was already before judge and jury in different form;

Rut herford v. State, 727 So. 2d 216, 224-225 (Fla. 1998) (sane);

Downs v. State, 740 So. 2d 506 (Fla. 1999)(sane); Ccchicone V.
State, 768 So. 2d 1037, 1049-1050 (Fla. 2000) (sane); Bruno, 807
So. 2d at 68 (explaining that counsel cannot be considered
defi ci ent si mply because new information pr esent ed at
evidentiary hearing nmay have been nore detailed given that the
informati on was essentially the sane).

Second, Dr. Ceros-Livingston confidently stated that her
di agnosi s/testinony from the penalty phase would not have

changed had she been given any additional information regarding
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Ri vera’s drug abuse history. Consequently even if Ml avenda
had been deficient in failing to present evidence of Rivera s

drug abuse, there is no prejudice. See Breedlove v. State, 692

So. 2d 874, 878 (Fla. 1997)(rejecting claim of ineffective
assistance of counsel at penalty phase given that original
expert stated at collateral proceedings that opinion would not

change irrespective of new infornmation); Reneta v. Dugger, 622

So. 2d 452, 455 (Fla. 1993)(finding that sentencing process not
fundanmentally unfair since original nental health expert’s
testi nony woul d not have been significantly di fferent
irrespective of the new information);_Patton, 784 So. 2d 380,
393 (rejecting claim of ineffective assistance of counsel for
allegedly failing to provide nental health experts wth
defendant’s nmental health background as additional information

did not <change opinion of original doctors); Cf. Finney v.

State, 27 Fla. L. Wekly S785 786 (Fla. Septenber 26,
2002) (affirmng summary  deni al of claim of i neffective
assistance of counsel for failing to provide nental health
expert with sufficient background absent affidavit form expert
that he would have changed his opinion if provided any new
i nformation). Significantly, Ceros-Livingston pointed out that
much of Rivera s sexual deviancy and acting out was done while
he was not under the influence of drugs. Consequently there is

a strong basis for Ceros-Livingston's rejection of this *“new
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i nformati on. See Correll v. Dugger, 558 So. 2d 422, 426 (Fla
1990) (rejecting challenge to validity of penalty phase testinony
since original expert was aware of information and discounted
it). Sinply because Rivera has uncovered a doctor ten to twelve
years after the fact to include drug addiction as part of an
overal | di agnosi s does not render Mal avenda’ s prior

investigation into mtigation suspect. See Rose v. State, 617

So. 2d 291, 295 (Fla. 1993)(rejecting claim that initial
findings of nental health experts was deficient sinply because

defendant obtains different diagnosis now); Provenzano v.

Dugger, 561 So. 2d 546 (Fla. 1991)(finding no basis for relief
sinply because current counsel found expert who could offer nore

favorable testinony); Jones v. State, 24 Fla. Law Wekly S145,

147 (Fla. March 11, 1999)(finding original evaluation adequate
irrespective of new testinmony to conflict wth original

di agnosi s); _Jackson v. Dugger, 547 So. 2d 1197, 1200(Fla. 1989)

rev on other grounds (finding that defense counsel not required
to pursue every possible defense based on a particular nenta

condition or factor); Engle v. State, 576 So. 2d 696 (Fla.

1991)(sane); Routly v. State, 590 So. 2d 397, 401 (Fla.

1991) (sane).
Third, Mal avenda’s failure to present any additiona
evidence about Rivera's drug abuse was not the result of an

i nadequate investigation. Mal avenda was unable to |ocate any

23



individuals who could offer any such testinony. Mal avenda
testified that he presented whatever evidence he was able to
uncover. The people he attenpted to locate for purposes of
providing mtigation are the sanme people he would have called at
the guilt phase to establish an alibi. (PCR-2 96, 342-343). At
the evidentiary hearing, Rivera presented Mark Peters and Andy
Ranos. Both individuals testified about their drug experiences
with Rivera. However, Peters was unavailable at the tine of
trial. He had nmoved to Olando and did not notify defense
counsel. Rivera, 717 So. 2d at 482. Simlarly, Andy Ranbs was
equal ly unavailable at trial. At these proceedings he admtted
that he would not have testified at trial regarding his drug
involvenent wth Rivera. (PCR-2 225, 227). Mal avenda’ s
“failure” for not calling either of these individuals cannot be
attributed to his actions. Consequently, Rivera's reliance on
their testinmony in support of his claimis of no consequence.

See Strickland, 466 U. S. at 487(warning that a high level of

deference nust be paid to counsel’s performance and the
distortion of hindsight nmust be |limted as the standard is to
eval uate performance based on the facts known at the of trial);

Cf. Cherry, 659 So. 2d at 1073 (concluding standard is not how

current counsel woul d have proceeded in hindsight).
Wth regards to the testinony of Rivera's famly, Ml avenda

testified that generally speaking they were not very cooperative
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with himduring trial preparations. (PCR-2 127). Peter Rivera
was the only person whom Ml avenda talked with on a regular
basi s. Peter did provide WMl avenda wth sonme information
regarding the defendant’s drug abuse history. (PCR-2 127).
Gven the famly's resistance and inability to say anything
really positive about the defendant, Ml avenda nmade a strategic
decision to present nuch of the mtigating evidence, including

Rivera’s drug use, through Dr. Ceros-Livingston. See Ferguson

v. State, 593 So. 2d 508, 510 (Fla. 1992) (finding that defense
attorney’s decision to present mtigation through famly rather
than expert was reasonable tactical decision given that expert
testi nony woul d have opened door to negative information).

Fourth, the validity of the findings and conclusions of both
mental health experts, Burglass and Sultan, nust be called into
guesti on. The primary basis for their opinions regarding
Rivera’s behavior at the tine of the nurder is based on the
factual conclusion that he was high on cocaine during the
mur der . However there is not one shred of evidence to support
t he underpinnings of their conclusions. Rivera was unable to
establish that fact during the first evidentiary hearing,
...."since there was no evidence R vera was intoxicated at the
time of the nurder.” Rivera, 717 So. 2d at 485. R vera did not
offered any evidence at the hearing to rebut that finding. The

only witness who even saw Rivera at any point on the day of the
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murder was Mark Peters. The remainder of the wtnesses could
not and did not testify regarding Rivera s drug consunption at
any point on that day. Not ably, Mark Peters never testified
that Rivera was high on drugs that evening. Consequently, there
sinply is no evidentiary support for Sultan’s or Burglass’
fi ndi ngs. Johnston, 583 So. 2d at 660 (upholding rejection of
new nental health evaluations based on unwavering opinion of
original doctor as well as no evidentiary support for new

opinions); Francis v. Dugger, 529 So. 2d 670, 673 (Fla.

1988) (findi ng that opinions of new expert would not have changed
outcone of the penalty phase proceedings since new findings are

severely contradicted by other evidence); Duren v. Hopper, 161

F.3rd 655, 662 (11th 1998)(ruling that outcone of penalty phase
proceedi ngs would not have been different given that alleged
intoxication of defendant is not based on credible evidence);
Johnston, 583 So. 2d at 660 (upholding rejection of new nental
health evaluations based on unwavering opinion of original
doctor as well as evidence to contradict new evaluations); Wite
v. State, 559 So. 2d 1097 (Fla. 1990)(rejecting claim of
ineffective assistance of counsel for failure to pursue
i ntoxication defense based on fact that defense was not
supported by the facts). The trial court’s rejection of
appellant’s claim that trial counsel’s performance was

constitutionally deficient was proper.

26



Additionally, R vera was also unable to neet his burden

under the second prong of Strickland, as well. The trial court

determned that the evidence of mtigation presented at the
evidentiary would not have resulted in a life recommendation as
the aggravating factors would have still far outweighed the
mtigation. (PCR 600). The trial court also noted that
appel l ant had not presented any evidence to establish his claim
that he was in fact intoxicated at the tinme of the nurder of
St aci e. (PCR 589, 599). Appellant relies conpletely on the
testinmony of famly and friends who can recount Rivera s history
of drug use. Not one wtness ever discussed R vera’ s nenta

state at the tinme of the crine.

Al though appellant concedes that “sonme mtigation” was
presented at the penalty phase, he contends that the evidence
was not sufficiently presented nor properly corroborated.
Consequently, he clains that Ml avenda’s deficient performance
resulted in prejudice. In support of his argunent, Rivera relies

on Torres-Arboleda v. Dugger, 636 So. 2d 1321 (Fla. 1994);

Philips v. State, 608 So. 2d 778, 783 (Fla. 1994); Mtchell v.

State, 595 So. 2d 938, 942 (Fla. 1992); State v. lLara, 581 So.

2d 1288, 1289 (Fla. 1991); and Bassett v. State, 541 So. 2d 596,

597 (Fla. 1989) . Therein ths Court has granted relief
irrespective of the presence of nunerous or strong evidence in

aggravati on. Appel l ant m scharacterizes the underlying prem se
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of those cases. For instance, in Bassett, this Court never
di scussed the existence or strength of the aggravating factors.
Relief was granted based on the significant absence of
mtigation. Bassett 541 at 596-597. In Mtchell, this Court
granted relief after concluding that, “[d] efense counsel
presented no evidence at the penalty phase. He testified that
he thought he was going to obtain a not-guilty verdict, so he
had not prepared for the penalty phase.” Mtchell, 595 at 941-

942. Likewise in Lara there was a conplete failure of counsel

to conduct any investigation into mtigation. Lara 581 So. 2d at
1289. Simlarly in Phillips, there was very little evidence
presented at the penalty phase. The state conceded that trial
counsel’s performance was in fact deficient. Phillips, 608 So.

2d at 782. And finally in Torres-Arboleda, the penalty phase

presentation consisted solely of an expert opining that the
def endant was an “excellent candidate for rehabilitation” and
that he was very intelligent. 1d. at 1325. Clearly one of
the overriding concerns in all of these cases was the virtual
absence of mtigation at the penalty phase in contrast to the
evidence presented at the evidentiary hearing. As recounted
above, the penalty phase presentation in this case was very
simlar to the evidentiary hearing presentation. The only
difference in the presentations is that now R vera presents a

nmore detailed account of his drug abuse history. And as already
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noted, the relevance of that information 1is significantly
| essened given the lack of evidence to establish R vera's
all eged intoxication at the tinme of the nurder.

The circunstances of this case are that Mchael Rivera
strangled to death eleven-year-old Stacie Jazvac while he was
attenpting to sexually assault her. Mchael R vera has a strong
propensity towards this type of sexual and aggressive behavior
agai nst femal es as evidenced by his conviction for the attenpted
murder on another young female child, Jennifer GCoetz. The
circunstances of this case led this Court to conclude that this
murder satisfied the finding of three aggravators; “heinous,
atrocious and cruel”; “the nurder was commtted during the
course of a sexual battery”; and Rivera has a “prior violent

felony conviction.” R vera v. State, 561 So. 2d 536, 540 (Fl a.

1990). Consequently, the cunulative nature of the evidence,
coupled with the horrific facts of this child nurder, there is
no reasonable likelihood that had the jury been given extensive
details about R vera’'s long standing use of illicit drugs,
including his constant thievery to support his habit, that the

results of the proceedings would have been different. MIls

State, 603 So. 2d 482, 486 (Fla. 1992) (upholding trial court’s
denial of relief where new psychologist’s testinony is prem sed
on poor inpulse control wuld not have resulted in life

sentence); Tonpkins v. State, 549 So. 2d 1370, 1373 (Fla. 1989)
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(uphol ding denial of postconviction relief where additional
evidence of abused childhood and drug and alcohol addiction

woul d not have outweighed the aggravating factors which include

prior violent sexual batteries and HAC); Mendyk v. State, 592
So. 2d 1076, 1079-1080 (Fla. 1992)(sane); Routly, 590 So. 2d at
402 (sane). The trial court properly concluded that Rivera
failed to establish that trial counsel Malavenda provided
i neffective assistance of counsel at the penalty phase. Rel i ef

must be deni ed.

30



| SSUE 1 |

THE TRIAL COURT DI D NOT DEPRI VE APPELLANT OF
A FULL AND FAI R HEARI NG

During the evidentiary hearing, appellant attenpted to
present thee testinmony of Mark Peters. Peters was called to
di scuss his drug experiences with appellant.?® At one point,
Peters was asked questions regarding the circunmstances of his
moving to Olando. (PCR 208-209). The state objected since
there had already been a finding that Peters was unavail able at
the time of trial to testify as to an alibi defense. (PCR 210).
The foll owi ng exchange t ook pl ace:

CCCR: Your honor, we are not using himas an

alibi  wtness. W are wusing him in the

penalty phase as a mtigation wtness, and

we are trying to show that he was not

unavai |l abl e.

STATE: But the determ nation of availability

has already been addressed, and it is the

| aw of the case.

COURT: | don’t know how you get around that.

CCCR Well, 1 believe it was addressed in

terms of the guilt phase. W are here on

t he penalty phase.

COURT: Isn’t unavailability unavailability?

CCCR:  okay.
(PCR 210). On appeal, appellant clains that the trial court
erred in not allowing Peters to re-address the circunstances of
his mve to Olando. However appellant does not offer any
justification for such an opportunity. The trial court’s ruling

was correct.

> The state has never attenpted to refute the claim that
Ri vera does have a chronic drug abuse history.
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At the first evidentiary hearing, Mark Peters was presented

as a potential alibi witness in support of the claimthat

counsel

was ineffective for failing to call him

In

trial

t he

alternative, appellant argued that Peters testinony anounted to

new y di scovered evi dence or

This Court disposed of those clainms as follows:

Peters | eft Olando after giving his
information to both the police and Rivera's
counsel, Edward Mal avenda. He testified at
the evidentiary hearing that he did not tell
the police he was Ileaving and did not
remenber telling Ml avenda he was | eaving.
Consequent |y, when the trial comenced,
Mal avenda had no alibi wtnesses to present.
Arguably, Malavenda should have presented
Peters' deposition since he should have been
abl e to establish hi s unavail ability.
Nevert hel ess, neither Peters' deposition nor
his live testinony would have provided
Rivera wth an alibi for the crucial tine
after 7 p.m, the approximte tine after

which the victim was nurdered. Ther ef or e,
assum ng, arguendo, that Rivera established
t hat Mal avenda render ed defici ent
per f or mance, he still nmust satisfy

Strickland' s prejudice prong. We find that
Rivera has not satisfied that prong of the
test.

Finally, R vera's sub-clains that either

this i nformation constitutes new y
di scovered evidence, or a Brady (FNo6)
violation, are wthout nerit. First, by

definition, newy discovered evidence only
includes facts that were "unknown to the
movant or the novant's attorney and could
not have been ascertained by the exercise of
due diligence." Fl a. R. Crim P
3.850(b)(1). The relevant facts were known
by Ml avenda and Rivera at the tine of trial

¢ Brady v. Maryland, 373 U. S. 83 (1963).
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and thus do not constitute newly discovered
evi dence.

Second, to establish a Brady claim Rivera
nmust prove the foll ow ng:

(1) that the Government possessed evidence
favorabl e to t he def endant (1 ncludi ng
i npeachnent evi dence) ; (2) t hat t he
def endant does not possess the evidence nor
could he obtain it hi msel f with any

reasonabl e di | i gence; (3) t hat t he
prosecution suppr essed t he favorabl e
evi dence; and (4) that had the evidence

been disclosed to the defense, a reasonable
probability exists that the outcome of the
proceedi ngs woul d have been different.

Hegwood V. St at e, 575 So.2d 170, 172
(Fla.1991) (quoting United States v. Meros,
866 F.2d 1304, 1308 (11th Cir.1989)). From
the facts presented, it does not appear that
Rivera can nmeet any of the four prongs
required to establish a Brady violation.
First, the fact alone that R vera's counsel

had this i nformati on renders Br ady
i nappl i cabl e. Second, whet her this

informati on was favorable is very debatabl e.
Third, the State did not suppress this
i nformation si nce Peters unilaterally
decided to |eave the area. Finally, since
this informati on was not excul patory, Rivera
cannot nmeet Brady's fourth and nost

i nportant prong. We therefore affirm the
trial court's denial of relief on this
claim
Rivera v. State, 717 So. 2d 477, 483 (Fla. 1998). | rrespective

of these factual findings, appellant did not explain to the
trial court below or to this Court now, why he should be
entitled to re-open this inquiry, “[i]t is the general rule in

Florida that all questions of |aw which have been decided by the
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hi ghest appell ate court becone the |aw of the case which, except
in extraordinary circunstances, nust be followed in subsequent
proceedings, both in the lower and the appellate courts.”

Brunner Enterprize., Inc. v. Departnent of Revenue, 452 So. 2d

550, 552 (Fla. 1984); See also Hodges v. Marion Cy., 774 So. 2d

950, 952 (5'" DCA 2001) (rejecting contention that law of the
case is overconme sinply by arguing that issue was wongly

decided in first appeal); Davis v. State, 648 So. 2d 107, 110

(Fl a. 1995)(refusing to revisit i ssue of prosecutori al
m sconduct since it was addresses in original appeal); Rose v.
State, 787 So. 2d 786, 801 (Fla. 2001)(refusing to revisit
challenge to trial court’s weighing process of aggravating
factors as issue was adversely decide to appellant in origina
appeal ).

Appel l ant al so conplains that the trial court precluded him
from presenting evidence regarding the fact that two of R vera's
prior convictions in a separate case had been vacated and
therefore that was relevant to a prejudice determ nation
Initial brief at 76. The prior convictions were relied upon in
part in support of the aggravating factor of “prior violent
felony.” The state noted that the issue had already been
resolved in the prior postconviction litigation and therefore
was not germane to this inquiry. The trial court agreed. The

court acknow edged that it could take judicial notice of
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anything that relates to the case but the limted issue before
him was the performance of trial counsel. (PCR 258-259). The
state asserts that the trial court did not abuse its discretion
in this regard.

On direct appeal, R vera challenged the adm ssibility of his
convictions for sexual assault and attenpted first degree nurder

agai nst Jennifer Geotz. Rivera v. State, 561 So. 2d 536, 539

(Fla. 1990). This Court found the evidence relevant and
properly admtted at the gquilt phase as collateral crine
evi dence. Id. In the initial notion for postconviction relief,
the admissibility of that same evidence was again challenged.’
Based on the fact that two of the prior convictions were
vacated, Rivera argued that there presentation at his trial

viol ated Johnson v. M ssissippi, 486 U S 578 (1988). The state

countered that sinply because appellant’s convictions for
aggravated battery and aggravated child abuse were vacated,
Rivera was not entitled to relief under Johnson. Those charges
were vacated based upon a legal principle that the single act of
vi ol ence against Jennifer Goetz cannot form the basis for three

separate crines. Rivera v. State, 547 So. 2d 140, 142 (Fla 4th

DCA 1989). In no way did this underm ne the accuracy and

reliability of Rivera s crimnal actions against Jennifer Coetz.

” However, at this point, two of the four prior convictions
had been vacated based on double jeopardy grounds. Rivera v.
State, 547 So. 2d. 140 (4'" DCA 1989).
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The jury heard the testinmony of Jennifer Goetz at the guilt
phase, wherein she described what Rivera to her. (ROA 1451-
1461) . Addi tionally, Dr . Ceros-Livingston also detailed
appel lant’s actions regarding Jennifer Geotz. (2021-2023, 2024,
2061, 2066-2067). Ri vera has repeatedly admtted the attack at
trial and in both postconviction proceedings. (ROA 1516; PCR-1
389; PCR-2 233). \Wiether his actions legally formthe basis for
four crimes or two, his convictions for kidnaping and attenpted
murder of Jennifer Geotz remain valid. Ri vera, 547 So. 2d at
142. The jury was not exposed to any factual information that
was ot herw se inadnmssible.® Wthout the convictions for battery
and child abuse, Jennifer Goetz’'s testinony would have been the
same. And Rivera s adm ssion would still be the same. There is
no error.
On appeal, in rejecting appellant’s claim this Court

det er m ned:

Prior to his capital trial in this case,

Ri vera was convi cted of ki dnappi ng,

attenpted first-degree nurder, aggravated

child abuse, and aggravated battery. These

convictions were introduced and relied upon

in the capital case to support the prior

violent felony aggravator. However, the

aggravated battery and aggravated <child

abuse convictions were |ater vacated. Rivera

v. State, 547 So.2d 140 (Fla. 4th DCA 1989).

Rivera argues that his death sentence was
i nposed in vi ol ation of t he Ei ght h

8 The fact that petitioner adnmtted to the crinme nust dispel
any contention that the crinme was not conmtted. There is no
viol ation of Johnson v. Mssissippi, 108 S. C. 1981 (1988).
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Amendnent, on the basis of the Suprenme
Court's opinion in Johnson v. M ssissippi,
486 U.S. 578, 108 S. . 1981, 100 L.Ed.2d
575 (1988). This claimis neritless.

[12] Despite the reversal of two of Rivera's
prior violent felony convictions, he still
has three other prior vi ol ent f el ony
convictions which support this aggravator,
thus precluding resort to the Suprene
Court's decision in Johnson as a basis for
relief. As we observed in Bundy v. State,
538 So. 2d 445, 447 (Fl a. 1989), t he
defendant's death sentence in Johnson was
set aside by the Suprene Court because his
New York assault conviction, which provided
the sole basis for his prior violent felony
aggr avat or, had been reversed. (FN13)
Qobviously, R vera can nmake no such claim
Ther ef or e, we affirm the trial court's
ruling on this claimof error.

Rivera, 717 So. 2d at 487. This Court’s prior determnation
remains valid. In other words, the magnitude and inpact of this
aggravating factor remains in tact regardless of the reversal of
the two |esser convictions. Consequently, the trial court’s

analysis regarding the prejudice prong of Strickland was not

altered.?®

Appellant next claims that the trial court erred in
sustaining the state’'s objection to hearsay testinony. The
chal l enged testinony involved why other boys who knew Robert

Donovan'® decided to stop seeing him (PCR-2 179). The state

 Moreover the state would also note that the trial court’s
| egal determ nation that trial counsel did not preform
deficiently, renders any prejudice anal ysis noot.

10 As nmitigating evidence, appellant did present evidence
that he was sexually nolested by Robert Donovan. (PCR-2 141-
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objected on two grounds, hearsay and relevancy. (PCR-2 178-
179). The trial court determned that the witness could only
testify regarding Rivera's relationship with M. Donovan and not
what M. Donovan was doing with other boys. (PCR-2 179). The

trial court’s ruling was correct. Cf. HIl v. State, 515 So. 2d

176, 178 (Fla. 1987) (upholding trial court’s refusal to admt
evidence which focused on life experiences and character of
famly nmenbers rather than that of defendant). The state would
al so note that Donovan’s nol estation of appellant was brought at
trial. (ROA 2012-2014, 2034, 2060, PCR-2 101).

Ri vera next challenges the trial court’s refusal to allow
Rivera to elicit fromhis sister, Mriam Rivera, the details of
her own crack use. However a review of |ine of questioning
denonstrates that the trial court properly limted the witness's
testi nony.

Appel lant’s  counsel was allowed to delve into the
experiences this wtness and her brother, the defendant had
growi ng up. (PCR-2 at 132-137). That testinony also included
any drug use this wtness experienced with appellant. However,
when the subject matter switched to exclude any direct
information about appellant the trial court sustained the
state’s objection in the foll ow ng manner:

Q Okay, Can you tell nme a little bit about
your experience with that?

142) .

38



A | used cocaine. It’s just — what do you

mean, | don’t understand the question?
Q Wiat type pf cocaine did you start out
usi ng?

A. Powder ed cocai ne.
Q And did it change?

STATE: Your Honor, | object to relevancy to
this witness’ use of drugs. It has nothing
to do-

COURT: Let’s go where we bel ong.

APPELLANT COUNSEL: Ckay, | think if I my, I
could show that it’'s a going to be rel evant
in M. Rivera s drug use.

COURT: What this witness did in terns of
drugs is not relevant to what M. Rivera
did. She could tell you wth regard to what
Ri vera did.

APPELLANT COUNSEL: Ckay.

Followwng that ruling, and wthout objection, the wtness
testified about appellant’s drug use including the types of
drugs appellant was ingesting, an over review of how his drug
use progressed, as well as how his behavior changed during that
tine. (PCR-2 137-138). Again counsel again strayed from the
rel evant subject matter and asked the wi tness the foll ow ng:

Q And based on your own use of the cocaine

and the crack, what would that tell you or

what did that make you think about what
M chael was doi ng?

A Well, | nyself knew it’'s a very addictive
subst ance. And just by the way he was
acting, | could tell by ny own use and what

| had seen from another roommate what he was
doi ng and what he was goi ng through.
Q And what would you think that he was
goi ng t hrough?
(PCR-2 139). At that point another objection was sustained.

(PCR-2 139). The witness then recounted appellant’s stealing
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fromhis famly, which pronpted Mriam Rivera to nove out of the
house. (PRC-2 140). Eventually the w tness was again asked
about her own drug experiences, which pronpted the objection now
being challenged. (PCR-2 142). The court asked counsel to
explain the relevancy of her personal drug use. Counsel then
expl ained that because the wtness had personal know edge of
cocaine use and how it affected her she could conpare her
experiences with that of her brother. Such an explanation would
add “substance” to what she knows about her brother. The court
sustained the objection unless the wtness was going to be
qualified as an expert on substance abuse and the effects of
cocai ne. (PCR-2 142-143). The state asserts that the trial
court’s ruling was correct and that appellant’s reliance on

Floyd v. State, 569 So. 2d 1225, 1231-1232 (Fla. 1990) is of no

nonent .

This Court explained in Floyd that |ay people can offer an
opinions or inference in |limted circunstance. Fl oyd, 569 So.
2d at 1232. However, the opinion and inference being offered in
Floyd, was related to a policeman’ s observations and opinions
about objective facts that he personally observed at a crine
scene. I d. In other words he was allowed to opine an
expl anation regarding how certain events unfolded at the crine
scene. In contrast Appellant was attenpting to elicit fromthis

w tness her opinion about what crack cocaine did to her and
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conpare that to what crack cocaine did to her brother. The
court properly sustained the objection. This w tness was never
precluded from recounting whatever observations she or another
famly had about appellant’s behavior when he was on or off
drugs. (PCR-2 143-145). However, to offer an opinion regarding
the conparison of one’'s reaction to that of another’s reaction
is beyond her frame of know edge. The trial court’s ruling was
correct. Rivera’s sister was allowed to recount whatever
experiences she and her brother had together as well as those
experiences of her brother’s to which she had know edge.

The final challenge to the trial court’s evidentiary rulings
was the court’s refusal to allow trial counsel, M. Ml avenda to
offer his opinion about what effect the new evidence woul d have
had on a jury. (PCR-2 101-102). The issue developed as
fol | ows:

Q Wuld you agree that once the guilt phase
portion is over, the penalty phase portion
you could present any sort of evidence that
woul d convince the jury to give your client
life aside from the fact whether he was
claimng his innocence?

A | agree.

Q GCkay. backing up a little bit to what you
are saying. Are you now saying then that in
your opi nion just nothing would have

mattered in this case as to what you
presented during the penalty phase?

STATE: (bj ecti on. How could this wtness
possi bly know what would have mattered to a
jury of 12?

COURT: You want to rephrase the question?
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Q In your legal opinion that no matter what

you presented to the jury, it would not have

hel ped M chael ?
(PCR-2 102). The trial court refused to allow the witness to
answer that question. The trial court’s ruling was correct.

On appeal, appellant clains that the question was rel evant
and an appropriate examnation into the thought processes of
the attorney and therefore shed light on the attorney’ s strategy
and tactics. The state asserts that appellant is correct in
that such an inquiry is indeed appropriate. However, the
guestion posed to the witness did not pertain to that inquiry.
Rat her the question posed called for a legal conclusion fromthe
witness regarding the potential inpact of the mtigating
presented at the evidentiary hearing. The state asserts that
the question was in an inappropriate inquiry regarding the

prejudi ce prong of Strickl and. Mal avenda was being asked if he

t hought the nore evidence of drug and sex abuse woul d have nmade
a difference to the jury. The state asserts that such a |egal
question is inappropriate as it is the court who is to nmake that

det er mi nati on. Chandler v. United States, 218 F.3d 1305, 1315

n. 16 (11" Cr. 2000) (observing that because standard is an
objective, trial counsel’s admssion that his performance was
ineffective is irrelevant to the court’s legal determnation);

Tarver v. Hooper, 169 F. 3d 710, 716 (11" Gr. 1999); Atkins v.

Singletary, 965 F.2d 952, 960 (11'" Gir. 1992) (same).

42



In any event, Mlavenda answered previously questions
regarding his thought processes and strategy regarding thee
presentation of that evidence. He explained that he did present
what ever information he had available regarding drug and sex
abuse. He felt he was unable to do any nore with the drug
abuse given the lack of available witnesses and the fact that
appel l ant was maintaining his innocence. (PCR-2 100-101). The
state asserts the trial court did not abuse its discretion in

precluding the witness fromproviding his | egal opinion.
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CONCLUSI ON

Wher ef ore, based on the foregoing argunents and authorities,
the State requests that this Honorable Court affirm the trial

court’s denial of postconviction relief.
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