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STATEMENT OF THE CASE AND FACTS

Respondent adopts the statenent of the case and facts as

set forth by Petitioner.



1

SUMVARY OF THE ARGUMENT

This Court should affirmthe hol ding of the Second

District Court of Appeal in State v. VanBebber, 2001 W

1299449, Fla. L. Wekly D2558 (Fla. 2d DCA Cct ober 26,
2001). The Fourth District case which conflicts with

Vanbebber, State v. Warner, 721 So.2d 767 Fla. 4" DCA

1998), aff’d on other grounds 762 So.2d 507 (Fla. 2000),
is contrary to the rule of |aw previously set forth by

this Court in State v. Sachs, 526 So.2d 48 (Fla. 1988).

Al'l owi ng FLA. STAT. 921.0026(2)(j) to apply to D.U. 1.
charges is not contrary to public policy. Additionally,
there is no basis in law or reason for Petitioner’s
contention that allow ng ss. 921.0026(2)(J) to apply to
D.U. 1. mansl aughter charges woul d create a

conflict/anbiguity with ss.921. 0026(3).



2
ARGUMENT

THE STATUTORY GUI DELI NES M Tl GATOR OF
ss. 921.0026(2)(J), FLA. STAT. (1999) IS
APPLI CABLE TO DU MANSLAUGHTER CASES
Florida Statute 921.0026(2)(j) provides that the

fact that an of fense was commtted in an unsophisticated
manner and was an isolated incident for which the
def endant has shown renorse is a mtigating ground for
sentence departure. FLA. STAT 921.0026(2)(j) (1999).
Petitioner requests that this Court find that
921.0026(2)(j), FLA. STAT. (1999) is unavailable as a
mtigator in driving under the influence cases.
Petitioner asserts three grounds as a basis: that the
offense of D.U I. cannot be commtted in an
unsophi sticated manner; that public policy against D U.lI
shoul d render the mtigator unavail able; and that
statutory construction requires finding the mtigator

unavail able. For the follow ng reasons, this Court

should affirmthe case below State v. VanBebber, 2001 W

1299449, 26 Fla. L. Wekly D2558 (Fla. 2d DCA 2001),

overrule State v. Warner, 721 So.2d 767 (Fla. 4t" DCA

1998), aff’d on other grounds, 762 So.2d 507 (Fla. 2000),



and find that Florida Statute 921.0026(2)(J) is

applicable in driving under the influence cases.

3
Petitioner’s first argunent, that D. U |. cannot be
commtted in an unsophisticated manner, is unsupported by

law or fact. In State v. Merritt, 714 So.2d 1153 (Fl a.

5th DCA 1998), the Defendant was convicted of |ewd and
| asci vious or indecent act on a mnor and enticing a
mnor to conmt a |lewd, |ascivious or indecent act. The
trial court departed downward, relying on FLA. STAT.
921.0016(4)(j). In finding that the offense was
commtted in an “unsophisticated manner,” the appellate
court | ooked at the fact that:
“FN3. The al nost 16-year-old victimdid not
need to be instructed on how or what to perform
t he def endant was nervous and unable to attain
an erection, and his acts were artless, sinple

and not refined.” Merritt at 1154.

Following Merritt, the 4'" DCA has al so | ooked at the fact

that an act is artless, sinple, and not refined as

qualifying it as “unsophisticated.” State v. Flemnm ng,

751 So.2d 620 (Fla. 4'" DCA 1999), State v. Baksh, 758




So.2d 1222 (Fla. 4'" DCA 2000). The holdings in Merritt,
Fl em ng, and Baksh all take into account the fact that
crimnal statutes nmust be construed liberally in favor of
a def endant.

4

| f “unsophisticated” is defined as “artl ess, sinple,

and not refined,” it is difficult to see howD. U. 1. could
not be commtted in an “unsophisticated manner.” Getting
behi nd the wheel after drinking is clearly artless. As
there is nothing conplicated about driving drunk, it is a
sinple act. It would take a stretch of the inmagination

to imagine a “refined” way to drive whil e intoxicated.

The offense of D.U. I. requires no plan or conplicated
schene. It is, in fact, much nore difficult to i magi ne a
D.U 1. offense as being “sophisticated.” It would be

i nappropriate to punish a defendant for commtting an
of fense in an unsophisticated manner sinply because it is
difficult to commt it in a sophisticated one.

Petitioner further relies on the definition of
“sophisticated” relied on in Flem ng: “having acquired
wor | dl'y knowl edge or refinenent: |acking natural
sinplicity or naivete.” Flem ng at 620. Petitioner

contends that because everyone is presuned to know t he



law there is no way to conmt the offense of D.UI. with
“nai vete” and “w t hout know edge and refinenent,” and
therefore there is no way to commt the offense of D. U I.

in an unsophi sticated manner. Relying on this line of

5
t hought, no crinme could be commtted in an
unsophi sticated manner as one is presuned to know t hat
any crinme is against the law. The mtigator at issue
woul d be unavail able in any case and the intent of the
| egi slature woul d be thwarted.

Petitioner’s second contention is that public policy
precludes Florida Statute 921.0026(2)(j) from being
applicable to D.U. 1. charges. So hol ding woul d overstep
the authority of the Court. Public policy is determ ned
by the legislature through its statutory enactnents.

Saunders v. Saunders, 796 So.2d 1253 (Fla. 2001).

Further, it is the proper function of the Legislature,
not the district court of appeal to announce public
policy changes. Saunders at 1255. The court has the
duty to enforce public policy after the | egislature has

delineated it. Kelly v. State, 795 So.2d 135 (Fla 5'" DCA

2001), rehearing denied Sept. 26, 2001 at 137. In

drafting Florida Statute 921.0026(2)(j), the legislature



had every opportunity to nmake it inapplicable to D U.I.
of fenses, but it did not (it did exenpt capital
felonies). The constitutional separation of powers
requires that only the legislature may | egislate, the
court shall not judicially legislate and negate the clear

| anguage used by the | egislature.
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VanBebber v. State, 2001 W. 1299449 (Fla. 2" DCA 2001),

citing Holly v. Auld, 450 So.2d 217 (Fla. 1984).
Exenpting 921.0026(2)(j) frombeing applicable to D. U I.
cases would be tantamount to the Court creating public

policy.

Petitioner mstakenly cites to Wite v. State, 568

So.2d 886 (Fla. 1990) as requiring the legislature to
interpret the statute in light of public policy. White

is actually a civil case, Wite v. Pepsico, 568 So.2d 886

(Fla. 1990) which goes against Petitioner’s position.
Wiite requires a court to ook at the plain and ordi nary
meani ng of the language in a statute before attenpting to
interpret its neaning in light of public policy. Wite
at 889. The wording of the statute at issue is clear and
unanbi guous, the grounds are available for all offenses

except capital cases. FLA STAT. 921.0026 (1999).



Petitioner’s final contention is that statutory
construction requires disallowng Florida Statute
921.0026(2)(j) as a mtigator for D.U . offenses. 1In
support of this argunent, petitioner contends that
applying Florida Statute 921.0026(2)(j) to D.U.Il. cases
woul d create conflict/anmbiguity with ss921. 0026(3), FLA

STAT. (1999)

whi ch provi des:
(3) The defendant’s substance abuse or
addi ction, including intoxication at the
time of the offense is not a mtigating
factor under section 2 and does not, under
any circunstances, justify a downward
departure fromthe perm ssible sentencing
range.
This line of thought unreasonably equates “intoxication”
w th “unsophi stication.”
| nt oxi cation was not offered as a reason for
departure bel ow, |ack of sophistication was (the acts

were artless, sinple and not refined). There is no



prohi bition for departing when a defendant is intoxicated
at the time of an offense, there is nerely a prohibition
fromusing the intoxication as the grounds for departure.
As “unsophi stication” is not synonynous with
“intoxication,” there is no conflict between the two
sections of Florida Statute 921. Petitioner’s | ook at
the dates of promulgation is therefore irrel evant.

One of the primary tenants of statutory
construction is that courts have consistently required
“penal statutes to be strictly construed in favor of the

accused.” Butler v. State, 774 So.2d 925 (Fla. 5'" DCA

2001). The wording in F. S. 921.0026 provides that the
section apples to “any
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fel ony of fense, except any capital felony commtted on or
after October 8, 1998.” The section is limted so that
the mtigators are not available in capital cases. The
| egi slature has al so specifically provided that substance
abuse or intoxication at the time of the offense does not
justify a downward departure. As previously nentioned,
the legislature failed to exclude the crine of D U I.
Strictly construing the statute woul d nake section (j),
the section at issue here, available in D.U . cases as a

valid reason for departure.



It should finally be noted that the cases cited by

appel l ant, specifically State v. Beck, 763 So.2d 506 (4N

DCA 200) and State v. Warner, 721 So.2d 767 (4t" DCA 1999)

ignore the fact that they are in conflict with a decision

of this Court. In State v. Sachs, 526 So.2d 48

(Fla.1988), this Court found that the manner of
coommtting the offense, the fact that the offense was an
i solated incident, and the fact that the defendant showed
renorse were all valid reasons for a downward departure
inaDUIl. case. Taking matters a step further, Sachs

has even been interpreted as holding that “renorse al one

is a sufficient mtigating factor.” State v. Witing,

711 So.2d 1212 (Fla. 2" DCA

9

1998), State v. Randall, 746 So.2d 550 (Fla. 5'" DCA
1999). As 921.0016 contains a nonexclusive |ist of
grounds for departure, |legal grounds are set forth in

case | aw and st at ut e. Banks v. State, 732 So.2d 1065

(Fla. 1999). As Sachs apparently provided for renorse
al one to be grounds for departure, whether a defendants
actions were “unsophisticated” may, in fact, be

irrel evant.

CONCLUSI ON




Florida Statute 921.0026(2)(j) should be a valid
reason for departure in D.UI. cases as D. U |l. can be
commtted in an “unsophisticated” manner, allow ng D. U.I
as a mtigator would not controvert public policy as set
forth by the legislature, and statutory construction
requires that it be a reason to depart in D. U l. cases.

CERTI FI CATE OF SERVI CE

| HEREBY CERTIFY that a true and correct copy of the

foregoi ng has been furnished by U S. mail to Ronald
Napol i t ano, Assistant Attorney General, 2002 N. Lois
Ave., Ste. 700, Westwood Center, Tanpa, Florida 33607-
2366 on this the 15'" day of January, 2002.

CERTI FI CATE OF FONT COVPLI ANCE

| HEREBY CERTIFY that the size and style of type

used
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inthis brief is 12-point Courier New, in conpliance with
Fla. R App. P. 9.100(I).
Respectfully subm tted,
CASASSA, MANGONE, M LLER

AND FAETT
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