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PRELIMINARY STATEMENT

Thisis an appeal from the circuit court’s granting of Appellee’s motion for
postconvictionrelief. Thefollowing abbreviationswill beutilizedto citeto therecord

in this cause, with appropriate page number(s) following the abbreviation.

“DAR:___.” - record on direct appeal to this Court;

“PCR:___.” - record on appeal from the postconviction proceedings;
“PCT:.___.” - transcript of postconviction evidentiary hearing;
“SPC.__ " - supplemental volumes of postconviction proceedings.



STATEMENT OF THE CASE

On July 9, 1986, the grand jury in and for Hillsborough County returned an
indictment charging Rudolph Holton with one count of first degree premeditated
murder, one count of sexual battery, and one count of arson. (DAR:794-95). Holton
proceeded to jury trial on the charges on December 1-5, 1986. Following
deliberations, thejury returned verdictsfinding Holton guilty ascharged onall counts.
(DAR:862-63; 879). After thepenalty phase, thejury returned arecommendationfor
death by a vote of 7-5. (DAR:864). The tria judge followed the jury’s
recommendation and sentenced Holton to death. The court found four aggravating
circumstances: (1) the defendant has been previously convicted of afelony involving
the use or threat of violence; (2) the murder was committed while the defendant was
engaged in the commission of sexual battery; and (3) the murder was especially
wicked, evil, atrocious or cruel, and (4) the murder was committed in a cold,
calculated, and premeditated manner without any pretense of moral or legal
judtification. In mitigation, the court considered the age of the defendant and thefact
that he has two children and isadrug addict. (DAR:976-78).

On direct appeal, this Court affirmed Holton’'s convictions and sentence of
death, but remanded the case for resentencing on the charges of arson and sexual

battery. Holton v. State, 573 So. 2d 284 (Fla. 1990). The United States Supreme
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Court denied certiorari on June 3, 1991. Holton v. Florida, 500 U.S. 960 (1991).

On July 21, 1992, Holton filed hisinitial motion for postconviction relief and
filed amended postconviction motions on January 12, 1993, April 15, 1998, July 1,
1998, and January 8, 2001. (PCR:23-45; 46-91; 123-39; 140-266; 545-633). On
December 3, 1998, thetrial court conducted a hearing pursuant to Huff v. State, 622
S0. 2d 982 (Fla. 1993) on Holton’ s second amended motion for postconvictionrelief.
(SPC:287-341). The court entered an order on January 29, 1999, granting an
evidentiary hearing on several issues, and denying relief on numerous claims.
(PCR:360-83).

OnAugust 3, 2000, the State and Holton entered a Joint Stipul ationwhereinthe
State conceded error regarding Claim X of Holton’ s second amended postconviction
motion and stipulated that Holton was entitled to a new penalty phase proceeding.
(SPC:121-22). Because of thejoint stipul ation, the parties agreed that an evidentiary
hearing was unnecessary as to the remaining penalty phase claims.

OnJanuary 8, 2001, Holton filed his“third” amended postconviction motion.*
(PCR:545-633). Thetria court entered an order expanding theevidentiary hearingto

include Appellee’'s Brady claim regarding witness Flemnie Birkins and set the

Thi s was actual ly the fifth anmended not i on for
post conviction relief.



evidentiary hearing for April 18-20, 2001. (PCR:634-35). After conducting the
evidentiary hearing, the court entered an order on November 2, 2001, denyingin part,
and granting in part, Appellee’s motion to vacate his judgment and sentence. The

State timely filed its Notice of Appeal on November 13, 2001.



STATEMENT OF THE FACTS

THE TRIAL

Prior to Appellee’ s December 1986 trial, his defense attorney, Mina Morgan,
filed amotiontoincur additional costsfor her investigator. Among the many reasons
detailed in the motion, counsel indicated:

The defense investigator spent numerous hours trying to determine the

truenameof “Pine.” A friend of thevictimtold the defenseinvestigator

that “Pine” had raped thevictim approximately oneweek beforeshewas

killed. Therape wasreported but the victim used afal se name because

there was a warrant out for her arrest, according to her friend. The

investigator ascertained “ Pine’ s’ truename, secured hiscriminal record,

and his photograph.

(DAR:824-25). The court granted Appellee’ smotion and all owed the expenditure of
$1,000 in investigative costs. (DAR:828).

At the outset of Appellee's tria, defense counsel moved for a one week
continuance. (DAR:852-54). The court denied the motion and the trial began on
December 1, 1986.

The State presented testimony at trial that the victim was found in a burning,
vacant crack house in the early morning hours of June 23, 1986. Firefighters
responded to thehouseat 1236 E. Scott Street at 6:33 a.m. and determined that thefire
had been burning for about 3-4 hours. (DAR:204-21). Fireinvestigator G.K. Brown

testified that theincendiary firewasinacircular pattern surrounding thevictim’ sbody.
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She was laying on the floor in a spread eagle position, with a cloth tied around her
throat and one of her wrists, and a bottle inserted into her anus. (DAR:217-18).
Photographsof the scene depi cted numerouscigarette packagesintheroom, including
apack of Kool cigarettes containing Appellee sfingerprints. (DAR:396-407).

Themedical examiner testified that the cloth ligature was wrapped around the
victim’sneck four times. (DAR:263-64). Over eighty-five percent of her body was
burned, but the medical examiner determined that thevictimwasdead prior tothestart
of thefire. (DAR:266-70). The medical examiner did not detect the presence of any
sperminthevictim’' svagina, anus, or mouth. (DAR:271-72). The State al so showed
the medical examiner pictures of Holton which, according to the medical examiner,
depicted scratch markson Holton’ schest that were consi stent with having been made
within 24-36 hours. The photographsweretaken on June 24, 1986 at approximately
3 p.m., and the murder occurred in the early morning hours of June 23, 1986.
(DAR:376).

At the medical examiner’ s office, three hairswere removed fromthevictim’s
mouth and sent tothe FBI for analysis. (DAR:311-12). FBI agent John Quill testified
that the hair fragments were of insufficient length for comparison purposes, but he
determined that the hairsexhibited Negroid characteristics. (DAR:316-17). Oneof the

three hairs were characterized as atransitional body hair that originated from one of

6



three possible areas: from the area on the back of the head to the nape of the neck; the
areafrom thelower abdomen into the pubic area; or from thelower pubic areato the
anus. (DAR:321-22). Agent Quill could not identify what body area the other two
hairsoriginated from becausethefragmentsweretoosmall. (DAR:321-22). Theagent
testified that the three hairs could belong to anyone with Negroid hair, including the
victim. (DAR:320).

When law enforcement officers responded to the scene of the murder on the
morning of June 23, 1986, they located a car parked across the street with a person
adeepinthecar. Carl Schenck testified that he picked up ablack male hitchhiker in
St. Petersburg and drove him across the bridge into Tampa. (DAR:324-29). Mr.
Schenck described the hitchhiker aswearing awhitet-shirt with lettering onit, aball
cap with something embroidered onit, dark blue pants, and he carried ablack shaving
kit. (DAR:326). Theblack shaving kit wasdiscoveredin Mr. Schenck’ scar when law
enforcement officerswokehim up. Mr. Schenck did not positively identify Appellee
asthe hitchhiker, but picked his photograph out of a photopack and testified at trial
that Holton resembled the hitchhiker. (DAR:328, 342-45). The State showed Mr.
Schenck at-shirt seized from the boarding room that Appellee stayed in the night of
the murder and Mr. Schenck testified that it looked like the shirt the hitchhiker was

wearing. (DAR:326).



After picking upthehitchhiker, Mr. Schenck drove himto thebridgegoinginto
Tampa and told him he could take him across the bridge if he gave him $2 for gas.
(DAR:329). Thehitchhiker did not have any money, but hetold Mr. Schenck that he
knew wherethey could go to get high on marijuana. Mr. Schenck took himto aplace
where the hitchhiker purchased $10 worth of marijuana. (DAR:330-31). After
purchasing the marijuana, the men went to abar where they drank acouple of beers.
They left the bar to smoke the marijuana, then returned to the bar and drank some
more. (DAR:331). About ten or eleven at night, Mr. Schenck managed to drive to
Scott Street wherethe hitchhiker exited the car and Schenck fell asleepinhiscar. Mr.
Schenck woke up the next morning to the sound of fire engines responding to the
scene and was immediately questioned by law enforcement officers. (DAR:333).
Officers discovered the black shaving kit the hitchhiker had in the backseat of Mr.
Schenck’s car.

Johnny Lee Newsometestified that he saw Appellee and the victim together at
the Scott Street house on the night of themurder. Mr. Newsome was cutting through
apath near the house when he saw Appellee and Katrina Grady talking at the side of
the house at about 11:00 p.m. (DAR:350-51). Mr. Newsometestified that Appellee
had a“littleblack purse” in hishandsthat evening, and when shown the black shaving

kit introduced into evidence, the witness stated that was the item Appellee had with
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him. Mr. Newsome also saw Mr. Schenck in his car parked across the street.
(DAR:352).

TampaPolice Department Detective Kevin Durkintestified that he questioned
Appellee on June 24, 1986 at around noon. After reading Appellee hisrights, the
detective asked Appellee if he had ever been inside the house at 1236 Scott Street.
(DAR:375). Appellee responded that he had not been inside the house since about
June 12th. Appellee claimed he entered through the rear of the house and never
entered thefront room at any time. (DAR:375). Appelleetold thedetectivethat onthe
night of the murder he was wearing abluet-shirt and black shorts, but he threw them
awvay. (DAR:376, 384). Detective Durkin took photographs of Appellee and
guestioned him about scratcheson hisknuckles. Appelleeoriginally told thedetective
that he cut hisknucklesin afight, but he subsequently changed his story and told the
detective hecut themonawindow. (DAR:377). Attheconclusion of thequestioning,
Appellee asked the detectiveto bring him apack of Kool cigarettesif they ever spoke
again. (DAR:377).

The next day, June 25th, Detective Durkin returned to the crime scene and
located a hypodermic needle on the interior windowsill in the front room near where
thevictimwaslocated. (DAR:378). The detective then went to ahouse on Charlotte

Street tointerview Soldon “Red” Clemmons. Detective Durkin seized awhitet-shirt



with the City of Clearwater emblem onit fromtheroomwhere Appellee stayed onthe
night of the murder. (DAR:378-79; 930).

Thefollowing day, whileat the crime scene, Detective Durkin noticed apack of
Kool cigarettes on the floor inside the room adjacent to where the victim’ sbody had
been found. (DAR:379-81). Later that day, Detective Durkin again questioned
Appellee. When asked if he had been near the house on the night of the murder,
Appellee responded that he “was nowhere near the house.” (DAR:381-82). When
confronted with Johnny Newsome' sstatement that he had seen A ppellee at the house,
Appellee changed his story and admitted that he had seen Johnny Newsome at the
house that day, but claimed it was approximately 2:00 or 3:00 in the afternoon.
(DAR:382). When asked if hehad |eft anything insidethe house, Appelleereplied that
he had not been inside the house that day. When shown photographs of the pack of
Koolsfound inside the house, Appellee changed his story and told the detective that
he had been inside the front room of the house approximately one week before the
interview which was conducted on June 26, 1986. (DAR:383). Hetold the detective
that there was a heater can in theroom, apie plate, and ablanket. Appelleeleft two
hypodermic needles in the room, one on a windowsill and one on the floor.
(DAR:383).

FlemnieBirkins, aninmatetrusteeat the Hillsborough County Jail, testified that
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he had two conversations with Appellee on June 26, 1986 at the jail. Appelleetold
Birkinsthat he had strangled agirl with hishands, went to the Star Service Station on
Nebraska Avenue and got a can gas, and returned to the house and set it on fire.
(DAR:289; 297). Birkinstestified on cross-examination that hedid not know how old
the victim was when she was murdered, and Appellee did not tell him her age.?
(DAR:296). Birkins reported Appellee' s confession to an officer at the jail that
evening. About five days later, homicide detectives took Birkins statement.
(DAR:289-90). Birkinsnever told hisdefense attorney about his conversationswith
law enforcement officers and he did not request any favors from the State on his
pending charges in exchange for thisinformation. (DAR:290-92).

On cross-examination, defense counsel established that Birkins was awaiting
sentencing on his pending burglary and grand theft charges and would not be
sentenced until about three weeks after histestimony. (DAR:292-93). Birkins had
eight prior felony convictions at the time and could be subject to sentencing as a
habitual felony offender. (DAR:300-01). Birkins sentencing scoresheet called for a

sentence of 3%2to 5%z yearsin prison. (DAR:308-09).

2During the defense’'s case, two homcide detectives
testified that Birkins told them his notivation for telling the
authorities about Appellee’ s confession was because he did not
think it was right for a seventeen-year-old to get nurdered.
(DAR 456, 463). Birkins testified he told the officers it was
not right for anybody to kill a young girl. (DAR 297).
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Defense counsel also questioned Birkins about a pro se motion he wrote to a
judge wherein he requested that he be rel eased on his own recogni zance because his
mother wasvery ill and he needed to take care of her and he a so indicated that hewas
a witness for the State against another inmate charged with first degree murder.
(DAR:302-06; 963-66). Birkinswrotein hismotion that he had several members of
law enforcement that would be willing to testify on hisbehalf. (DAR:304). Birkins
testified that the “members of law enforcement” were the ones he worked for at the
county jail. (DAR:304).

After the State rested its case-in-chief, defense counsel called Tampa Police
Department Officer Salvatore Ruggiero who testified that he responded to the crime
scene in the early morning hours and spoke with Carl Schenck. (DAR:418-19).
Officer Ruggierotestified that Mr. Schenck described the hitchhiker aswearing ared
t-shirtrather thanawhitet-shirt. (DAR:420). Theofficer also stated that Mr. Schenck
described the hitchhiker as having a mustache. (DAR: 421).

Thedefensecalled Detective Aubrey Black who al so testified that Mr. Schenck
described the hitchhiker as wearing a red t-shirt. (DAR:425). According to the

detective, Mr. Schenck told himthe hitchhiker directed himto Scott Street so hecould
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get some dope from “his brothers.”® (DAR:426). Detective Black interviewed
Appelleeafter he had beeninterviewed twiceby other detectivesand Appelleetold the
detective that he went to Middleton High School.* (DAR:429). Appellee told
Detective Black that he had been inside the Scott Street house on the night preceding
themurder and A ppellee saw Johnny Newsome (aka Georgia Boy) outside the house
at that time. (DAR:431). Appellee stated that he had not been inside the house on
Sunday night/M onday morning, but had spent the night at Red’ sboarding house after
doing someheroinand cocainethat evening. (DAR:432). Onthenight of themurder,
Appellee claimed he was wearing a black t-shirt, blue short pants and white tennis
shoes. Appellee told the detective that he threw those clothes away. (DAR:433).
Defense counsel called Paulette Leonard, an employee of the Star Service
Station on NebraskaAvenue. Shetestified that shewent towork at the stationat 10:00
p.m. onthenight of June22nd, and wasthe only employeeworking until 6:00 a.m. on
June23rd. (DAR:479). During that time, Appelleedid not purchaseany gasfrom her

station. (DAR:479-83).

SAppellee’s only sibling is a sister who did not live in the
i medi ate vicinity. (DAR 444).

4A 20-year reunion announcenent for G bbs H gh School in St.
Petersburg was found in the hitchhiker’'s black shaving bag.
(DAR 972-73). Anmong the nunerous other items found in the
shaving kit were an earring with a hair attached to it and a
wirering wwth a hair attached to it. (DAR 448-51).
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Soldon “Red” Clemmonstestified that Appellee arrived at hisboarding house
at approximately 9:00 or 10:00 p.m. on the night of June 22, 1986.> (DAR:491-95).
The following morning, Mr. Clemmons observed Appellee sleeping in his bed.
(DAR:496, 515). According to Mr. Clemmons, his mean dog would have “raised
cane’” had Appellee gotten up during the night and moved around. (DAR:498).
Becausehelived nexttoahigh-crimeareacaled“thehole,” Mr. Clemmonsnailed his
windows shut and locked hisdoor at night. Appelleedid not have akey to the house.
(DAR:499-500).

Thevictim’ smother, EvaGraddy L ee, testified that her daughter left her house
onthenight of June22nd at approximately 10:00- 10:30 p.m. (DAR:522-24). Bernard
Black livedwith EvalL eeand waslikeastepfather toKatrinaGraddy. (DAR:526). He
testified that sheleft the house by herself between 11:00- 11:30p.m. (DAR:527). The
house where the victim was found was only acouple of blocks away from her home.
(DAR:526). Soldon Clemmons' boarding house was al so only acouple blocks away
from the burned house. (DAR:529-30).

A defense witness did not show up for her trial testimony, and after extensive

discussion, thetrial judge ruled that he would read relevant portions of thewitness's

SAppel lee told Detective Durkin that he arrived there at
11: 00 p.m or mdnight. (DAR 395).
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deposition testimony to the jury. (DAR:530-87). The following testimony was
presented to the jury by thetrial court:

L adiesand gentlemen of thejury, PamelaWoodswas served asa
witness to be here today by the defense and has not responded to the
witness subpoena. Therefore, the rules provide that you may hear
relevant portions of a deposition taken of Pamela Woods, said
deposition being taken on October 22, 1986.

Thewitness, PamelaWoods, isaknown prostitute. A deposition
isapretria statement taken under oath.

The defense attorney was present. The witness, Pamela Woods,
was present, the court reporter was present, the prosecutor was present.
The defendant was not present.

Y ou areto take the following statementsthat | am to read to you
from me and judge their credibility as though the witness was here
testifying.

Thewitness, PamelaWoods, said at the deposition that thealleged
victim got into an automobilewith ablack mal e, the black malenot being
the defendant, at the intersection of Scott and Nebraska going on
midnight, something to twelve o’ clock midnight, June 22, 1986, and
that’s the last time the witness, Pamela Woods, saw her, that is, the
alleged victim.

Thewitness, PamelaWoods, further testified at her deposition that
she, PamelaWoods, having been shown apicture of thewitness Schenck
... sald helooked familiar, that she thinks she had seen himin the area
on the night K atrinadisappeared, that the witness, Schenck, wasbuying
drugs.

Thewitness, PamelaWoods, and thealleged victim, KatrinaAnn
Graddy, were good friends. The witness further testified on her
deposition that the alleged victim, KatrinaAnn Grady, was not wearing
earrings on the night of her disappearance.

Pamela Woods and the alleged victim, Katrina Ann Graddy,
passed by the defendant on two different nights. Once the defendant
asked the two where he could get some money from. The second time
he asked where he could get some coke from.

Thewitness, PamelaWoods, gaveno timeframeasto whenthese
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two alleged encounters with the defendant took place.

The witness, Pamela Woods, stated at her deposition other than
thetwo occurrencesjust mentioned that she had never seenthe defendant
with the victim. The witness, Pamela Woods, stated at her deposition
that she and the victim got together about 10:00 p.m. on the evening
beforethe disappearance of thealleged victim, KatrinaAnn Graddy, and
she thinks that they went out on the streets about 11:30 or 12:00
midnight, the evening just before the alleged incident.

The witness, Pamela Woods, had never seen the defendant with
alittleblack case, ashaving kit type. Thewitness, PamelaWoods, at her
deposition stated that she saw the defendant on June 22, 1986, when it
was dark out, approximately 8:00 p.m., in the holewith ablack bag, the
approximate height and length of alegal file, thisbeing alegal file, one
foot thick.

The witness, Pamela Woods, further said that the defendant had
alot of change. The witness, Pamela Woods, further stated during her
deposition that sometime during the evening of June 22, 1986, that she,
Pamela Woods, had smoked some cocaine.

(DAR:587-90). After thewitness sdepositiontestimony waspresentedtothejury, the

defense rested its case. (DAR:590).

In rebuttal, the State recalled Johnny Newsome who testified that he saw

Appelleeand thevictim at the house on Scott Street on Sunday evening, but he denied

ever telling the police that he saw Appellee the following day. (DAR:591).

The State also called Carrie Nel son, awoman who lived acrossthe street from

the scene of the murder. Shetestified that she and two other people were sitting on
her front porch on Sunday night and saw Appellee go into the Scott Street house at

approximately 11:00 p.m. (DAR:593-96). Ms. Nelson went into her house at about
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midnight and never saw Appelleeexitthehouse. (DAR:594). Ms. Nelsontestified that
Appellee was wearing a white t-shirt with red lettering on it. (DAR:597).

On cross-examination, defense counsel eicited testimony from Ms. Nelsonthat
Appellee had burglarized her house on four previous occasions. (DAR:594-95). In
addition, Ms. Nelsontestified that shehad apending chargefor aggravated assault that
carried apossiblefive year prison sentence. (DAR:595). Ms. Nelson knew Katrina
Graddy, but did not see her with Appellee that evening. (DAR:597-98).

Duringthe State’ srebuttal closing argument, the prosecuting attorney eludedto
FlemnieBirkins' prior record and indicated that his sentencing guidelines scoresheet
indicated that he scored to a possible sentence of 3%2to 4%2years. (DAR:707). The
prosecutor also argued that the hairsfound in the victim’ smouth could not be linked
to the defendant. However, the prosecutor asserted that the hairs were probably not
the victim’s because FBI agent Quill had testified that one of the hairs came from
either an area around her pubic area or an area on the back of her neck. The
prosecutor rhetorically asked, “1 wouldjust defy anybody to tell me how thoseare her
hairs, how she got them.” (DAR:708). After hearing the arguments and the
instructions on the law, the jury deliberated and returned a verdict of guilt on all
counts. (DAR:745).

At the penalty phase proceedings, the State relied on the evidence presented
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duringtheguilt phase. Appelleecalledfour witnessesand testified on hisown behalf.
Bernard Black, thevictim'’ sstepfather, testified that he hasknown Appelleefor fifteen
yearsand found him to be athief and adrug user, but he doubted that Appellee could
have committed such a violent crime against Katrina Graddy. (DAR:751-52).
Appellee’ suncle, Calvin Mack, testified that Appelleewasagood worker. According
to Mr. Mack, Appellee’ sfather died when he was about eleven or twelve years old.
(DAR:755). Appellee ssister, AnnieBellenger, testified that their father died when she
was only three days old, and her mother died when she was twenty-five years old.
(DAR:757-58).

Appellee sfifteen-year-old daughter, SandravettaHolton, testified that sheal so
had a younger brother named Rudolph Holton. (DAR:759-60). She spoke with her
father about hisdrug problem and he told her that he wanted to stop doing drugs and
make something out of himself. (DAR:760).

Appelleetestified on hisown behalf and acknowledged that he hasthirteen prior
convictions. (DAR:762). Appelleedeniedkilling KatrinaGraddy and claimed that he
wasat Red shouse. Priortoarriving at Red’ s, hewas shooting cocaine. (DAR:763).
Appelleesaw FlemnieBirkinsat thejail, but denied telling him anything about K atrina
Graddy. (DAR:764). Appelleetestified that hedid not know KatrinaGraddy and had

never seen her before. (DAR:765).
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After hearing argument from counsel and the instructions on the law, the jury
recommended by avoteof 7-5 that Appelleebe sentencedto death. (DAR:784). The

trial judge followed the jury’ s recommendation and sentenced Appellee to death.

Postconviction Evidentiary Hearing

Attheevidentiary hearing beforetheHonorable Danidl L. Peery, Appelleecalled
Dr. Terry Melton to testify about the mitochondrial DNA (mtDNA) results from the
three hairsfound in the victim’ smouth. (PCT:8-33). Dr. Melton concluded that the
threehairsfoundinthevictim’ smouth did not belong to Appellee, but originated from
the victim or possibly arelative of the victim. (PCT:29-33).

Appelleenext called Joe Episcopo, an Assistant State Attorney in 1986 who was
responsi blefor prosecuting Appellee’ scapital murder trial. Collateral counsal showed
the witness some exhibits from Flemnie Birkins' court file. Mr. Episcopo did not
recall ever seeing a handwritten request by Mr. Birkinsfor probation, and could not
recall whether that document had been turned over to defense counsel MinaMorgan

indiscovery. (PCT:39). Collateral counsel showed Mr. Episcopo an FDLE rap sheet
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printed out on Flemnie Birkinsdaysbefore Appellee’ s December 1, 1986 trial which
was copied to the State Attorney’ s Office. (PCT:39). Mr. Episcopo did not recall
having accessto the rap sheet because Mr. Birkins' case wasin another division and
he did not recall whether it was disclosed to Appellee’s defense attorney, but he
assumed it would have been disclosed. (PCT:39-40).

Mr. Episcopo did not recall being present at Flemnie Birkins sentencing
proceeding on December 19, 1986, although the transcript indicated that he was
present. (PCT:40-41). AtMr. Birkins sentencing hearing, it wasdeterminedthat his
original scoresheet had been miscal culated and he actually faced arange between 9to
12 years. (PCT:41-43). Mr. Episcopo indicated that he provided a copy of Mr.
Birkins' presentence investigation report (PSI) to defense counsel prior to trial.
(PCT:43).

Mr. Episcopo was shown defense counsel MinaM organ’ smotions wherein she
indicated that shewanted acontinuance because shewasinvestigating an alleged rape
of the victim, Katrina Graddy, by a man known as Pine. (PCT:47-53). Collateral
counsel showed Mr. Episcopo apolicereport filed by “KatrinaGrant” ten daysbefore
themurder alleging asexual battery by aman named David Pearson. David Pearson
gave afalse name at the time and also was charged with obstruction by disguise or

falseidentity. (PCT:50-53). Mr. Episcopo was hot aware of the two police reports
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generated from these two incidents. (PCT:53).

On cross-examination, Mr. Episcopo testified that Flemnie Birkinsdid not ask
for any leniency on hispending chargesin exchangefor histestimony. (PCT:60). Mr.
Episcopo was not responsible for prosecuting Mr. Birkins or for preparing the
scoresheet that indicated Birkins scored from 9to 12 yearsin prison. (PCT:59-60).
Mr. Birkins pleaded opentothecourt on August 11, 1986, approximately four months
before Appellee’ strial. Mr. Episcopo explained that an open plea“ meansyou either
didn’'t get or you rejected the state attorney’s offer and you’ re going to take your
chances on ajudge with an open plea.” (PCT:60). During Birkins' open pleato the
judge, it was understood that he would be sentenced to 2%2to 3%z years, although the
statutory maximum sentencefor hisoffenseswastenyears. (PCT:61-64). According
tothejudgein Mr. Birkins' case, Birkins may have possibly faced lifein prisonif he
was sentenced as a habitual felony offender. (PCT:64).

During Appellee’s original tria, he was represented by Mina Morgan. Mrs.
Morgan utilized Sonny Fernandez as her investigator for the case. (PCT:70). Mr.
Fernandez testified at the postconviction evidentiary hearing that during his
investigation, Red Clemmonstold him that when the policewere searching Appellee's
room at the boarding house, amember of law enforcement took a pack of cigarettes

off thenight stand next tothebed. (PCT:73-74). Althoughthepoliceinterviewed Mr.
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Clemmons, Sonny Fernandez was unaware of any police report regarding the
interview, but hewasaware of apolicereport indicating that apack of cigaretteswere
taken from the crime scene. (PCT:74-75).

Sonny Fernandez did not recall seeing asupplemental report written by Officer
L awlessdetailing aconversation with David Lamar Smith at the crimesceneregarding
themurder.® (PCT:82-84). Theofficer wrotethat anindividua named David Lamar
Smith approached him at the crime scene and asked him who got choked. (PCT:84).
Thereport listed David Smith’ sdate of birth, TampaPolice Department number, and
his address according to the police department’s rotary file. (PCT:84). Mr.
Fernandez did not recall ever attempting to locate this person, but he did recall
attempting to find an individual named “Pine.” (PCT:84-85).

Mr. Fernandez testified that he never discovered Pine’ sreal name. (PCT:85).
When asked by collateral counsel if the name David Pearson rang a bell, the
investigator testified that he believed he had something in hisfilesabout him but hewas
not sure. (PCT:85). Mr. Fernandez obtained information that Pine allegedly raped

KatrinaGraddy. (PCT:85-88). Collateral counsel showed theinvestigator two police

®On cross-exam nation, the wtness conceded that it was
possi bl e that he had seen the police report at the tinme of trial
and that it was also possible that Appellee’s attorney received
the report prior to trial. (PCT:96-97).
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reports dated June 13, 1986 regarding the sexual battery and obstruction by disguise
or identity. The name of the suspect in these reports were David Lorenzo Pearson,’
and thevictimwasKatrinaGrant. (PCT:89). Mr. Fernandez testified that he did not
have those reports at the time of Appellee’s trial. (PCT:89). Collateral counsel
showed the witnessthat the address on the sexual battery police report was 1035 Joy
Court in Tampa and the victim’s address on her death certificate was the same.
KatrinaGraddy’ sdate of birth according to her death certificatewasMarch 29, 1969,
and the complainant’s date of birth in the police report was March 29, 1968.
(PCT:90). Mr. Fernandez testified that it would have been helpful to have those
reports at the time of trial because he would have discovered Pine' s real name was
David Pearson and hewould have noted the detail s of the alleged rape and thewaiver
of prosecution signed by the victim. (PCT:91-93).

Dr. Edward Willey testified at the evidentiary hearing that he examined the
photographs taken of Appellee after his arrest and concluded that the scratch marks
on Appellee’s body were weeks, or even months, old. (PCT:108-09). While
acknowledging the difficulty in estimating the age of wounds, the doctor based his

opinion on hisinterpretation of the photographsthat the white areas surrounding the

The suspect originally utilized the nane “David Lamar
Smth” when officers investigated the crinme. (PCT:92).
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scratcheswerescars. (PCT:109-13). Thedoctor testified that thewounds could have
been made by fingernails or some other sharp object. (PCT:113).

FlemnieBirkinstestified that hehad grownupwith Appelleeand knownhimhis
wholelife. (PCT:119-20). InJune, 1986, Birkinswasincarcerated intheHillsborough
County Jail when he saw Appelleeat thejail. Mr. Birkinswasfacing chargesand the
possibility of being sentenced to 12 -15 years as a habitual offender. (PCT:120-22).
Birkinstestified at the evidentiary hearing that helied when hetestified at Appellee’s
trial in 1986. Birkins claimed he never spoke with Appellee about the crime and
Appellee never confessed to him; Birkins was able to get the details of the crime
through thenewsandthejail guards. (PCT:122-24). Mr. Birkinstestified that hewas
under theimpression the state was going to assist him with hispending chargesbased
on histestimony against Appellee. (PCT:125).

On cross-examination, Mr. Birkinsadmitted that hetalkedto Appelleeinthejall.
(PCT:129). Birkins called detectives out to the jail and told them that Appellee
strangled thevictim and burned the house afterwards. (PCT:128-30). Birkinstoldthe
detectivesthat Appellee and the victim were going to the house on Scott Street for the
purposes of exchanging drugsfor sex. (PCT:130-31). In hisstatement to detectives,
Birkinsstated that Appelleetold him hedid not have any drugsto givethegirl onhim

and he strangled her with his hands while having sex with her. (PCT:131-33). Mr.
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Birkins admitted that he took and passed a polygraph test regarding his original
statementsto detectives.® (PCT:133-34). Birkinsalso gaveadeposition under oath to
Appellee stria attorney, MinaMorgan, and testified that Appellee confessed to the
murder in jail and gave him details about the murder. Birkins admitted that his
statement to detectives, his deposition testimony, and his trial testimony were all
consistent. (PCT:139).

According to Flemnie Birkins, when Detective Noblitt took his statement, the
detective promised him that he would do no time. (PCT:137). Mr. Birkinsadmitted
that hetold Detective Noblitt that hedid not want anythinginreturnfor histestimony.
(PCT:138). Mr. Birkinsalso admitted that hewasoriginally offered athreeyear deal
on his pending charges, but he regjected the offer and pleaded open to the court.
(PCT:139).

Accordingto Mr. Birkins, hewas contacted by a CCR investigator threeweeks

8Birkins claimned he took a pill to relax before the
pol ygraph so he could beat the test. (PCT: 147) . In rebuttal
the State called Jack Mehl, an expert on polygraphs, to testify
that Birkins could not have taken any type of tranquilizer and
been able to give a valid test. (PCT:351-56). During the test,
Birkins showed reaction to the control questions which indicated
that he not under the influence of any nedication. (PCT: 356) .
The test results indicated that Birkins showed no deception when
asked three relevant questions: did Appellee tell you he killed
a girl, did Appellee tell you he choked a girl while having sex,
and did Appellee tell you he set fire to a house with a girl in
it. (PCT:357).
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beforethe evidentiary hearing. (PCT:142). Thiswasthe one and only conversation
Birkins ever had with any members of CCR. (PCT:143). He testified that the
investigator found him on the street and asked him if he was “ready to cometell the
truth.” (PCT:145). Inthefiveto ten minute conversation with the investigator, Mr.
Birkins, for the very first time in his life, confessed to committing perjury at Mr.
Holton’s murder trial. (PCT:145).

Bernoris Smith and Donald Lamar Smith bothtestified at the evidentiary hearing.
Bernoris Smith testified that her husband wasliving with her in 1986. (PCT:149). In
June, 1986, K atrinaGraddy cameto her house and she overheard Katrinatell Donald
Smith that David “Pine” Pearson had raped her and when law enforcement officers
Investigated the crime, David Pearson used thename“ Donald Smith.” (PCT:150-52).
Mrs. Smith knew that her husband talked to the police about thisincident. (PCT:155-
56).

Donad Smith, an incarcerated felon at the time of the evidentiary hearing,
reiterated his wife’'s testimony regarding Katrina Graddy’s visit to his house.
(PCT:154, 259). Mr. Smith noted that she had bruises on her neck and Katrinatold
him that Pine had choked her. (PCT:238-41). Katrinatold Mr. Smith that Pine had
given her rock cocaine, and when she would not have sex with him, he raped her.

(PCT:241-42). Katrinaasked Mr. Smith to go and beat up Pinefor her. (PCT:242).
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Mr. Smith and Katrinawent looking for Pineand saw him onthestreet. Accordingto
Mr. Smith, all the partiesyelled at each other and Pinetold Katrinathat he was going
to kill her assfor calling the copson him. (PCT:243).

On the night of the murder, Mr. Smith testified that he went over to the house
on Scott Street when he saw smoke and he saw Pine walking towards him.
(PCT:244). Pinetold him that Katrina had been found inside the house strangled.
(PCT:244). Mr. Smith walked up to the house and asked police if they had found
Katrinainthehousestrangled. (PCT:244). Whenthe policeasked himwhereheheard
this, Mr. Smith told them some guy told him; he did not want to reveal Pine’s name
because there were a lot of people there and he did not want to be a snitch.
(PCT:245).

According to Mr. Smith, Pine cameto hishouse afew weeks after the murder
for ahaircut and they had aconversation “about killing Katrinaand he said bitch did
smoke my shit and called the police.”® (PCT:246). Mr. Smith never informed law
enforcement or Appellee’ scounsel about this“confession” because Pinewasaclose

friend.’® (PCT:248-49). However, on cross-examination, Mr. Smith testified that he

°ln subsequent questioning, this conversation was referred
to as a “confession” by Pine that he killed Katrina. (PCT:248).

M. Smith testified that he told a friend, George Smth,
about Pine’'s statenent. George Smth testified at the
evidentiary hearing that Donald Smth told him Pine had
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did tell the “police’ about the confession. (PCT:251-52). Mr. Smith said a man
named Darryl cameto see himin 1998 and showed him a badge and said hewasthe
police* (PCT:251-52, 254). Darryl told Mr. Smith that there was an innocent man
in prison and they needed histestimony to prove the man wasinnocent. (PCT:257).
Mr. Smith was partially drunk at the time he gave his statement. (PCT:255-56).

Carl Schenck gave testimony similar to histestimony at Appellee’ strial. He
discussed picking out a photograph of Appellee from a photopack, but as he did at
thetrial in 1986, Mr. Schenck againreiterated that he picked the person the hitchhiker
most resembled, but he was not absolutely sure of theidentification. (PCT:160-61).
Almost fifteen yearsafter the murder, an employee of CCR cameto Mr. Schenck and
showed him aphotograph of David Pearson. (PCT:169). Mr. Schenck testified that
David Pearson looked more like the hitchhiker than the photograph of Appellee he
picked out in 1986, but he could not make a positive identification based solely ona
photograph. (PCT:161-69).

Johnny Newsometestified at Appellee strial in 1986 that he saw Appelleeand

the victim outside the Scott Street house on the night of the murder. At the

confessed to killing Katrina G addy. (PCT: 196) . When George
Smth approached Pine and asked himif he killed her, Pine just
wal ked away and did not say anything. (PCT:197).

UDarryl Jackson, an investigator for CCR, interviewed
Donald Smith. (PCT:219-22).

28



postconviction evidentiary hearing, Mr. Newsome initially testified that he saw
Appellee at the house on the night of the murder, but immediately changed his
testimony and claimed that he saw Appellee at the house about three days before the
murder. (PCT:173). Mr. Newsometestified that helied at Appellee’ strial becausehe
was afraid.? (PCT:177).

On cross-examination, Mr. Newsome admitted that the police did not threaten
him and promise him anything for histestimony. (PCT:181). Mr. Newsome denied
telling the policethat he had seen A ppellee and the victim at the house on the night of
themurder and denied telling the policethat hesaid “hello” to Appelleethat evening.
(PCT:182-82). Mr. Newsome admitted that he told the police Appellee had a black
shaving kit with him when he saw him at the house. (PCT:182-83). Mr. Newsome
“couldn’t be too sure about the day” he saw Appellee at the house, but testified that
it wasthreedaysbeforethemurder. (PCT:183). Mr. Newsome admitted that he also
lied under oath at hisdeposition when hetestified that he saw A ppelleeand thevictim
at the house and Appellee was wearing at-shirt with adesign on it like acircle with

writing.®* (PCT:186-87).

120n cross-exanination, M. Newsone admtted that he had no
reason to lie. (PCT:191-92).

13Law enforcenent officers seized a t-shirt with a “City of
Clearwater” circular enblem on it from Appellee’s room the day
after the nmurder. (DAR 378-79; 930).
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Elasise Moore, a next door neighbor of the victim, testified that she was with
Johnny Newsomeinavacant house on the night of themurder from 9:00 p.m. until the
followingmorning. Ms. Mooretestified that they weredrinking, smoking, and having
sex al night. (PCT:268-69). Ms. Moore aso testified that Carrie Nelson told her she
lied to the police about A ppellee entering the house because A ppellee had stolen from
her and she wanted to get even with him. (PCT:270-71).

Debra Williams, an investigator for the Office of Capital Collateral Counsel,
testified that sheattempted tolocateanindividual named Willie Dan Simmonswho had
been on the front porch of Carrie Nelson’s house on the night of the murder. Ms.
Nelsontestified at Appellee’ strial that she saw Appelleegointo the Scott Street house
at about 11:00 p.m. on the night of the murder. When investigator Williams finally
located Dan Simmons, hetold her they saw Appellee pass the Scott Street house at
about 9:00 p.m. while Appelleewasheading to“thehole.” (PCT:207). Mr. Simmons
told the investigator he was at Carrie Nelson’s house until 4:30 in the morning.
(PCT:208). According to the investigator, Dan Simmons told her he saw Carrie
Nelson the next morning at the scene of the fire and Carrie Nelson told him she had
finally found away to keep Appellee from breaking into her home; she told police
Appellee had gone inside the house the night before. (PCT:208). Mr. Simmons

allegedly went to the police at the scene and informed them that Carrie Nelson was
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lying. (PCT:208). Ms. Williams never located a police report detailing statements
madeby Dan Simmons. (PCT:211). Atthetimeof theevidentiary hearing, both Dan
Simmons and Carrie Nelson were deceased. (PCT:212).

Appelleg’ stria counsel, Mina Morgan, testified that she was very busy with
another trial prior to Appellee’ strial and moved for acontinuance. (PCT:279-83). In
themotionfor continuance, counsel indicated that she had information indicating that
Pinemay have beeninvolved inthe murder. (PCT:283-85). Counsel acknowledged
that she indicated in a motion that she had obtained Pine’s real name and criminal
record, but she testified at the evidentiary hearing that she was not sure that was an
accurate statement. (PCT:286-87).

Collatera counsel showed MinaMorganthetwo policereportsregarding David
Lorenzo Pearson’s alleged rape of Katrina Grant and his charge of obstruction by
disguiseor identity. Ms. Morgan indicated that she did not have those police reports
at thetimeof Appellee’ strial. (PCT:289). Shetestified thepolicereportswould have
been beneficial because she could have determined Pine' sreal name and she would
haveknownthat hewasfriendswith Donald Smith. Furthermore, shebelieved thefact

that Pine alegedly anally raped the victim was rel evant given the fact that the victim
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was found with a bottle inserted into her anus after her murder. (PCT:291-92).%
Collateral counsel questioned Ms. Morgan regarding exhibit 18, apolicereport
authored by T.A. Lawless regarding statements made at the crime scene by Donald
Smith. (PCT:292). Ms. Morgan indicated that shewas given thisreport prior totrial
because she had a copy in her files. (PCT:292-93). However, on subsequent
guestioning, she indicated that she did not have the report. (PCT:294-300). She
testified that thereport would haveall owed her tolocate Donald Smith. (PCT:300-01).
When questioned about Flemnie Birkins, Ms. Morgan testified that she never
saw his presentence investigation report (PSl). (PCT:311). She thought he scored
between 3%2to 4%z years, but had she seen his PSI, she thought she would be able to
determine that he actually faced a greater sentence. (PCT:311-12). Ms. Morgan
testified that she did not have a copy of Mr. Birkins handwritten motion for
probation at the time of trial, and she did not believe she had acopy of hisFDLE rap
sheet, or a copy of aletter he wrote indicating that he worked for the Tampa Police
Department as a confidential informant and helped “cut down the crime rate.”

(PCT:312, 316-17). Ms. Morgan did not have acopy of Birkins' ssentencing hearing

“Ms. Morgan was al so shown a police report from April 1986
involving David Pearson that referenced his possession of a
black or brown |eather pouch. (PCT: 307-08). Ms. Morgan
believed this was significant based on the black shaving kit
found in M. Schenck’s car. (PCT: 308).
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which took place after Appellee’ strial on December 19, 1986. (PCT:312-13). On
cross-examination, Ms. Morgan indicated that shewasawarethat Birkinsqualified as
ahabitual felony offender and she recalled that point was amajor focus of her cross-
examination of Birkinsat Appelleg strial. (PCT:336-37). Shealsoacknowledgedthat
Birkins pleaded open to the court and had rejected a plea deal of three years.
(PCT:335-36).

In rebuttal, the State called Detective Sandy Noblitt who testified that he
recovered a pack of Kool cigarettes from the Scott Street house with Appellee’s
fingerprints. (PCT:361-65). DetectiveNoblitt noted that Appelleeinitialy toldhimhe
did not know thevictim and that he had never beeninsidethefront room of the house.
(PCT:362-63). DetectivesNoblitt and Durkininvestigated Appellee salibi that hewas
at Red’ sboarding house by interviewing Red Clemmons. Mr. Clemmonstold them
that he rented aroom to Appellee that night and “he didn’t know anything beyond
when [Appelleg] went to bed that night.” (PCT:366). The detectivesseized aCity of

Clearwater t-shirt from Appellee’s room, but did not take a pack of cigarettes.”

Red C emons claimed the police took a pack of cigarettes
from Appellee’s room (PCT: 74, 320). Def ense counsel Mborgan
testified that she did not try and sell the theory that police
pl anted evidence. (PCT:321-22). (oviously, such a theory would
have proved unsuccessful given the fact that photographs of the
cigarette pack were taken imediately at the crine scene prior
to detectives going to Red C enmons’ house. Furthernore, as
M na Mrgan testified, the cigarette pack was not that danagi ng
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(PCT:366-67, 376-77).

In addressing theissue of how abystander at the crime scene may have known
thevictimwasstrangled, Detective Noblitt explained the crimesceneand thelikelihood
that bystanders overheard the firemen talking to law enforcement officers after
extinguishing the fire. (PCT:367-68). Detective Noblitt also testified that he was
surprised that Flemnie Birkinswas hel ping out because he had tried to stay away from

the police in the past. (PCT:372).

given Appellee’s confession to being inside the house doing
drugs. (PCT: 322).
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SUMMARY OF ARGUMENT

Thetria judge erred in granting Appelleerelief on hisBrady claim. Thetrial
judge determined that the State inadvertently suppressed eight itemsthat would have
been favorable to Appellee for impeachment or exculpatory value. The court made
a generic statement that Appellee suffered prejudice as a result of the alleged
suppression of theseitems. The State submitsthat anumber of these itemswere not
suppressed by the State. Furthermore, some of the items would not have provided
impeachment or excul patory valueto Appellee. Most importantly, however, thetrial
judge erred in finding that Appellee suffered prejudice as a result of the aleged
suppression of these items.

Thetria judgeaso erredinfinding that Appelleewasentitledto relief based on
hisclaim of newly discovered evidence. Appelleeintroduced evidencefromamtDNA
forensic expert that the three hairs found in the victim’s mouth were not Appellee’s
hair and weremost likely thevictim’shair. Inrulingthat Appelleewasentitledtorelief
onthisissue, thetrial judge concluded that the underlying testimony at Appelle€e’ stria
was “incorrect.” The court also noted that the argument made by counsel during
Appellee strial isnow unsupported. Thecourt’ sfactual findingsareclearly erroneous
and not supported by therecord. The evidence at Appellee’ stria wasthat the hairs

were of Negroid origin. The expert at trial could not determine where the hairs
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originated from, but hetestified that they could have comefrom A ppellee, thevictim,
or any other person with Negroid hair. There is nothing “incorrect” about his
testimony. Subsequent mtDNA evidence has established that the hairs were not
Appellee’ shair, but thiswas argued to thejury below by defense counsel. Certainly,
thisnewly discovered evidenceisnot of such anaturethat it would probably produce
an acquittal on retrial.

Finally, whenviewing thetwo alleged errorscumul atively, thetrial judgeruled
that he could not determinethat theerrorswereharmless. Accordingly, thetrial judge
granted Appelleerelief and ordered anew trial. The State submitsthat the court erred
in concluding that the Brady claim and the newly discovered evidence claim, when
viewed collectively, required reversal of Appellee’ sconviction. The mgjority of the
information Appellee would have obtained from the Brady items and the newly
discovered evidence was presented in some form by defense counsel in an attempt to
establish Appellee’ sdefense. Thejury rejected the arguments at that time and there
Isno “reasonable probability” of adifferent result based on Appellee’ sBrady claim,
nor isthemtDNA resultsevidence of such anaturethat it would probably producean
acquittal on retrial. Accordingly, this Court should reverse the trial court’s order

granting Appellee relief on his postconviction claims.
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ARGUMENT

ISSUE |

THE TRIAL JUDGE ERRED IN FINDING THAT THE
STATEVIOLATED BRADY V.MARYLAND, 373U.S.
83(1963) BY FAILING TODISCLOSE A NUMBER OF
ITEMS TO DEFENSE COUNSEL PRIOR TO
APPELLEE STRIAL.

After conducting theevidentiary hearing, thetrial court issued an order denying,
inpart, and grantingin part, Appellee’ smotion to vacate judgment and sentence. The
court granted Appellee relief based on three claims: (1) a Brady claim, (2) a newly
discovered evidenceclaim, and (3) acumulativeerror clam. (PCR:800-20). Each of
the court’ sfindingswill be addressed separately; and aswill be seen, the facts of this
case do not compel anew trial under the application of any relevant legal principles.

During the postconviction proceedings, Appell ee asserted that the State viol ated

Brady v. Maryland, 373 U.S. 83 (1963) by failing to disclose the following evidence:

1.  Anpolicereport regarding asexual assault of “ KatrinaGrant” who had the
same address as the victim.

2. A police report regarding Donald Smith at the crime scene.
3. A policereport regarding an interview with Donald Smith.
4. A PSl regarding Mr. Birkins' criminal history.

5. A motion drafted by Mr. Birkins.
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6.  Thetranscript of Mr. Birkins sentencing hearing.
1. A FDLE report.

8. A letter from Mr. Birkins indicating he was aconfidentia
informant.

Ingranting relief onthisclaim, thetrial court found that thisevidencewould have been
favorable for impeachment value and exculpatory value. The court stated:

The Court finds that the evidence was inadvertently suppressed by the

State and that the Defendant suffered prejudice from the suppression

of the evidence. The Court specifically findsthat the Statedid not actin

bad faith and did not willfully suppressany evidenceinthiscase. It was

only through inadvertence or neglect that the evidence was suppressed.

Consequently, the Court findsmerit tothe Defendant’ sBrady claims. As

such, the Defendant is entitled to relief with regard to this claim.
(PCR:809) (emphasis added).

The standard of review in determining whether the trial court erred in
determining that the State failed to disclose Brady material is afactual finding that
should be upheld aslong asit is supported by competent, substantial evidence. Way

v. State, 760 So. 2d 903, 911 (Fla. 2000); Stephensv. State, 748 So. 2d 1028 (Fla.

1999). Inthiscase, competent, substantial evidence doesnot support thetrial court’s
determination. Thetrial court’sruling lacks support in therecord and isentirely
devoid of anyanalysis. The State submitsthat thisCourt must reversethetrial court’s

ruling and find that the State did not violateBrady by failing to disclosethe evidence.
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TheUnited States Supreme Court has stated that there are three components of
aBrady violation: (1) The evidence at issue must be favorable to the accused, either
because it is exculpatory, or because it is impeaching; (2) that evidence must have
been suppressed by the State, either willfully or inadvertently; and (3) prejudice must

haveensued. Strickler v. Greene, 527 U.S. 263, 281-82 (1999). Whereevidence has

been withheld, the ultimate test under Brady becomes whether the disclosed
information isof such anature and weight that " confidencein the outcome of thetrial
Is undermined to the extent that there is a reasonable probability that had the
information been disclosed to the defendant, the result of the proceeding would have

been different.” Youngv. State, 739 So. 2d 553, 559 (Fla. 1999). The question of

whether areasonable probability existsthat the disclosure of the suppressed evidence
would have changed the outcome of the trial is a mixed question of law and fact.

Rogers v. State, 782 So. 2d 373, 377 (Fla. 2001). “The standard requires an

independent review of thelegal question of pregjudicewhilegiving deferencetothetrial
court’ s factual finding and ensures the uniform application of law.” 1d.

A. A Police Report Regarding a Sexual Assault of “ Katrina Grant” wohed
the Same Address as the Victim.

The tria judge concluded that the police report filed by “Katrina Grant”
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regarding asexual assault committed by David Pearson wasinadvertently suppressed
by the State and Appellee suffered prejudice from the alleged suppression. Contrary
to the trial court’ s conclusion, the police report was not suppressed by the State, nor
did Appellee suffer any prejudice.

The Statefirst questionsthetrial court’ sfinding that the policereport regarding
the alleged rape of “KatrinaGrant” wasBrady material. Inorder to constitute Brady
material, theevidence must befavorableto the accused becauseit iseither excul patory
or becauseit hasimpeachment value. Clearly, the police report did not impeach any
person’ stestimony at trial. Theonly remaining questioniswhether thereport filed by
“KatrinaGrant” wasexculpatory to Appellee. Although Appelleewill obvioudly assert
that this report would have alowed defense counsel to discover the real name on
Pine,® and argue at trial that Pine was responsible for the murder, it does not
necessarily follow that the evidence was exculpatory to Appellee’ s murder charge.

Thereareanumber of problemswith automatically concluding that the police
report of the alleged sexual assault was exculpatory. First, it has never been

established that thevictim of thealleged assault, KatrinaGrant, wasin fact themurder

8t should be noted that at the tine of Appellee’'s trial,
def ense counsel acknow edged that she had obtained Pine s real
name, his crimnal record, and his photograph. (DAR: 824- 25).
At the evidentiary hearing, defense counsel indicated that she
was not sure whether they actually ever obtained Pine's true
name. (PCT: 286-87).
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victim, Katrina Graddy. Although Katrina Grant used the victim’s address in the
police report, the name and date of birth are both different from Katrina Grant.
Second, thevictimsigned awaiver of prosecution. Thevictimwasaknown prostitute
and David “Pine” Pearson told law enforcement officers that he had engaged in
consensual sex with Katrina Grant.

The State submitsthat even if Appellee could establish that Katrina Grant was
actually KatrinaGraddy, the evidence of the prior sexual assault would not have been
admissible. There were very few similarities between the reported sexual assault of
KatrinaGrant and themurder of KatrinaGraddy; certainly not enough similarity tobe
admissibleasreverse Williamsruleevidence. Theonly way the evidence of theprior
sexual assault could be material to Appellee’ stria isif he was allowed to argue that
David Pearson committed the murder, as reverse Williams rule evidence.

At the time of Appellee’strial, Florida Statutes, section 90.404 provided:

Similar fact evidenceof other crimes, wrongs, or actsisadmissiblewhen

relevant to prove a materia fact in issue, such as proof of motive,

opportunity, intent, preparation, plan, knowledge, identity, or absence of
mistake or accident, but it isinadmissible when the evidenceisrelevant
solely to prove bad character or propensity.

§90.404(2)(a), Fla. Stat. (1985) (emphasis added).
ThisCourt addressed the proper standard regarding theadmissibility of reverse

Williamsruleevidencein Statev. Savino, 567 So. 2d 892 (Fla. 1990). InSavino, the
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defendant was charged with thefirst degree murder of his stepson by blunt traumato
thestomach. 1d. at 894. In hisdefense, Savino sought to introduce evidencethat his
wife, theboy’ snatural mother, allegedly killed her one-month-old daughter with ablunt
instrument seven years previously. Id. The tria judge refused to allow him to
introduce this evidence. In upholding the court’s discretionary ruling, this Court
stated:

Thetest for admissibility of similar-fact evidenceisrelevancy. Williams
v. State, 110 So. 2d 654 (Fla.), cert. denied, 361 U.S. 847,80 S. Ct. 102,
4 L. Ed. 2d 86 (1959). When the purported relevancy of past crimesis
to identify the perpetrator of the crime being tried, we have required a
closesimilarity of facts, auniqueor "fingerprint” typeof information, for
theevidencetoberelevant. Drakev. State, 400 So. 2d 1217 (Fla. 1981);
Statev. Maisto, 427 So. 2d 1120 (Fla. 3d DCA 1983); Siasv. State, 416
So. 2d 1213 (Fla. 3d DCA), review denied, 424 So. 2d 763 (Fla. 1982).
If a defendant's purpose is to shift suspicion from himself to another
person, evidence of past criminal conduct of that other person should be
of such naturethat it would be admissibleif that person wereontrial for
the present offense. Evidence of bad character or propensity to commit
acrimeby another would not be admitted; such evidence should benefit
acriminal defendant no morethan it should benefit the state. Relevance
and weighing the probative value of the evidence against the possible
prejudicia effect arethedeterminativefactorsgoverningtheadmissibility
of similar-fact evidence of other crimeswhen offered by thestate. These
same factors should apply when the defendant offers such evidence.

Id. The Savino court found that the trial court did not abuse itsdiscretion in finding
that thewife'salleged abuse of aone-month-old child, inadifferent state, inadifferent

marriage, and in adifferent manner was not sufficiently similar to be admissiblein
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Savino'stridl.
Likewise, in the instant case, assuming Appellee could establish that Katrina
Graddy was the actual complainant of the sexual assault, there is not the type of

"“fingerprint” similarity required to beadmissibleasreverse Williamsruleevidence. See

also Trainav. State, 657 So. 2d 1227 (Fla. 4th DCA 1995) (stating that evidence of
past crime must meet "fingerprint type" of similarity test to be admissible asreverse
Williamsrule evidence). The murder in this case was done by strangulation with a
cloth ligature. Admittedly, the victim was found nude with a bottle inserted in her
rectum, but there was no evidence of any type of forced sexual intercourse before her
murder. Therewere no traumainjuriesto her mouth, vagina, or anus, and no semen
was found. (DAR:270-72). Additionally, the victim was set on fire after she was
murdered. Thisisin stark contrast to the alleged sexual assault by David Pearson
described in the police report. In that case, the victim reported that she was anally
raped, but the perpetrator claimed it wasconsensual sex andthevictim signed awaiver
of prosecution. Thisincident, some ten days before Katrina Graddy’ s murder, does
not meet the“fingerprint” typeof similarity requiredto beadmissiblereverse Williams
rule evidence.

In addition to not being exculpatory or admissible, thetrial court dso erredin

concluding that the report was “suppressed” by the State. In Kylesv. Whitley, 514
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U.S. 419, 437 (1995), the Supreme Court stated that the duty to disclose favorable
evidence encompasses evidence known to the prosecutor and those acting on behalf

of the government, including the police. More recently, in Strickler v. Greene, 527

U.S. 263 (1999), the Court addressed the three components of a Brady claim. The
Strickler court further explained that the Brady element of “due diligence” was not
reached, “ becauseit [was| not raised inthiscase, theimpact of ashowing by the State
that the defendant was aware of the existence of the documentsin question and knew,

or could reasonably discover, how to obtain them.” Id. at 287 n.33."

17

Prior to Strickler, countless cases reference diligent discovery
in connection with Brady clains. See e.g., United States v.
Rodri guez, 162 F.3d 135 (1st Cir. 1998) (governnment has no Brady
burden to disclose evidence readily available to a diligent
defender); United States v. Jones, 160 F.3d 473, 479-80 (8th
Cr. 1998) (no Brady violation if the defendants, using
reasonable diligence, could have obtained the information
thensel ves); United States v. Bailey, 123 F.3d 1381 (11th Grr.
1997) (to establish Brady violation, defendant nust prove, inter
alia, he did not possess evidence nor could he have obtained it
hinmself with any reasonable diligence); United States v. LeRoy,
687 F.2d 610, 618 (2d Cr. 1982) (evidence is not "suppressed"
within the neaning of Brady if the defendant knew or should have
known of "essential facts permtting him to take advantage of
any excul patory evidence"); United States v. Stewart, 513 F.2d
957, 960 (2d Cir. 1975) (governnent not required to disclose a
witness's prior testinony if the defendant is "on notice of the
essential facts which would enable himto call the wtness and
thus take advantage of any excul patory testinony that he m ght
furnish"). Since Strickler, numer ous federal deci si ons
interpreting Brady continue to include “due diligence” as an
el enent of Brady. See e.g., United States v. Gintjes, 237 F.3d
876, 880 (7th GCr. 2001) (this court has repeatedly held that
Brady does not apply to evidence that a defendant would have
been able to discover hinself through reasonable diligence);
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In this case, the police report of the sexual assault could have easily been
discovered with due diligence. Defense counsel was aware that the victim was
allegedly raped by Pine about aweek before her murder. (DAR:818). Counsel was
awarethat thevictimreported therape and that she probably did not use her real name
becausetherewasawarrant out for her arrest. (DAR:824-25). Giventhisinformation,
defense counsel could have ascertained the existence of the police report with due
diligence.

Finally, the State submitsthat thetrial court erred in concluding that Appellee
suffered prejudice from the suppression of this evidence. The court’s conclusionis
simply unsupported by the record. Furthermore, this Court cannot give any
meaningful review of thetrial court’s order dueto thetrial judge’ s complete lack of
any analysis. Thecourt ssimply concluded that *the Defendant suffered prejudicefrom
the suppression of the evidence.” (PCR:809). As noted above, Appellee did not
suffer any prejudice because theinformation contained in the policereport would not
haveled to any admissible, excul patory evidence. Furthermore, by defensecounsel’s

own account, she knew that Pine had allegedly raped the victim about aweek before

Johns v. Bowersox, 203 F.3d 538, 545 (8th CGr.) (there is no
suppression of evidence if the defendant could have |earned of
the information through reasonable diligence), cert. denied, 121
S. . 629 (2000).
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the murder and she knew that the victim reported the rape by using a false name.
Defense counsel aso stated that she had Pine’s real name, criminal history, and his
photograph. Because defense counsel had all of this information, and could have
easily obtained the policereport with duediligence, thisCourt should find that thetria
court erred in granting Appellee relief on his Brady claim.

B. A Police Report Regarding Donald Smith at the Crime Scene.

Defense investigator Sonny Fernandez testified that he did not recall having
received asupplemental policereport prepared by TampaPolice Officer T.A. Lawless
regarding statements made by Donald Smith at the crime scene. (PCT:82-85).
Defense counsel MinaMorgan, on the other hand, testified that she had the report in
her files. (PCT:292-93). Ms. Morgan testified that she would have wanted to
interview Donald Smith, but she probably ran out of time. (PCT:293). She further
acknowledged that Officer “T.A. Lawlesw”*® was listed on the State’s notice of
discovery. Ms. Morgan excused the officer without taking hisdeposition. (PCT:295-
96). Upon further questioning, Ms. Morgan indicated that she probably excused

Officer Lawlessfrom his deposition because she did not have hisreport. (PCT:296-

8There was a typographical error on Oficer Law ess’ | ast
name and also on his badge nunber. Ms. Morgan testified that
the police report listed Oficer Law ess’ badge nunber as 627,
whereas the State’s notice of discovery listed his nunber as 62.
(PCT: 295) .
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300).*° Ms. Morgan testified that had she seen the report, she would have been able
to locate Donald Smith and ask him how he had knowledge about the murder while
standing outside the crime scene. (PCT:300-02).

Clearly, the State did not suppress the report filed by Officer Lawless. Ms.
Morgan initially acknowledged that she had the report, but subsequently speculated
that her decision to excuse the officer from his deposition was because she probably

did not have the report. See Jennings v. State, 782 So. 2d 853, 861 (Fla. 2001)

(stating that if defense counsel knows of information prior to trial, there can be no
Brady violation). Inthiscase, therewereindicationsintheoriginal trial record that the
State provided supplemental crime scene reports in additional discovery.®
(DCAR:822). Givendefensecounsel’ stestimony that she had the policereport in her
files, it cannot be established that the State suppressed the supplemental policereport.

Even if defense counsel did not have the report, Officer Lawlesswaslisted on
the State' s notice of discovery and was available for deposition. (DAR:812). With

the exercise of due diligence, defense counsel would have obtained the information

Ms. Morgan did not offer an explanation as to her earlier
testinmony that she had the report. (PCT:292-93).

20At the evidentiary hearing, the police report was narked
as exhibit 18, a copy of a TPD auxiliary report (PCR 650), and
the State’s notice of additional discovery filed in Cctober,
1986, lists a TPD Auxiliary Report. (DAR 822).
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contained in the police report authored by Officer Lawless. See Occhiconev. State,

768 So. 2d 1037, 1042 (Fla. 2000) (stating that a Brady claim cannot stand if a
defendant knew of the evidence alegedly withheld or had possession of it, smply
becausethe evidence cannot then befound to have been withheld from the defendant).
Thetria judgefound that counsel wasnot ineffectivefor failing to properly investigate
Appellee scase. However, thisCourt should find that thetrial judgeerredin granting
relief on this aspect of Appellee’s Brady claim because the police report was not
withheld from defense counsal.

Inaddition, Appelleedid not suffer any prejudicefrom not obtaining thereport.
Even assuming counsel could locate Donald Smith in time for trial, and assuming
Smith gave credible testimony at the evidentiary hearing, it is clear that Mr. Smith
would not havetestified about his conversationswith David Pearson. Asareview of
Mr. Smith’ stestimony at the evidentiary hearing establishes, David Pearson wasone
of his closest friends and Donald Smith would not have “snitched” on him. At the
crime scene, Smith would not tell the police who gave him the information that
someone had been choked, but he claimed he would have told them if they
approached himlater. (PCT:245). Despitethisclaim, Smith stated that he never went
to the police with his information because he was best friends with David “Pine”

Pearson and helived in the projectsand could not belabeled asnitch. (PCT:248-51).
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Thus, even if Appellee had obtained Officer Lawless' report, it would not have
produced any admissible exculpatory or impeachment evidence.

C. A Police Report Regarding an Interview with Donald Smith.

The trial court’s order granting Appellee relief mentions “[a] police report
regarding aninterview with Donald Smith” asBrady material that the State suppressed.
(PCR:808). Undersigned counsel isunaware of any policereport detailing aninterview
with Donald Smith (other than Defense Exhibit 18, the TPD auxiliary report authored
by Officer Lawless discussed in subsection B, supra). Infact, Donald Smithtestified
at the evidentiary hearing that he never spoke with the police other than at the crime
scene. (PCT:245-62). Because the witness, by his own testimony, never gave an
interview to the policeother than at the crimescene, thetrial court erred infinding that
the State suppressed an apparently nonexistent police report.

D. APS Regarding Mr. Birkins Criminal History.

Mina Morgan testified that she did not receive Flemnie Birkins' presentence
investigative report (PSl) prior to trial.?* (PCT:311). Ms. Morgan testified that the
PSI, along with an FDLE rap sheet, would probably have allowed her to realize that

the scoresheet she was provided was inaccurate. (PCT:311-12). The scoresheet

2IAt M. Birkins sentencing hearing, the prosecutor, Joe
Epi scopo, stated that he had previously provided Birkins' PSI to
Mna Morgan and it was available at Appellee’'s trial. (PCT:43).
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provided to her prior to trial indicated that Mr. Birkins scored to arange between 32
to 4% years. (PCT:312). According to the prosecutor, Mr. Birkins' original
scoresheet wasincorrectly computed by another prosecutor and Birkinsreally scored
between 9 to 12 years. (PCT:336; Defense Exhibit 10).

At Appellee's tria, defense counsel established that Birkins was awaiting
sentencing on his pending burglary and grand theft charges and he would not be
sentenced on his open plea until December 19, 1986, about three weeks after his
testimony. (DAR:292-93). Defense counsel was also aware that Birkins had eight
prior felony convictions and could be sentenced as a habitual felony offender.
(DAR:300-01). Boththe prosecuting attorney and defense counsel questioned Birkins
about his sentencing scoresheet range of 3¥2to 5%2yearsin prison. (DAR:308-09).

Even resolving the conflicting testimony in Appellee’ sfavor and assuming the
PSI was suppressed by the State, thetrial court’ sfinding that he suffered prejudice

from the non-disclosure is erroneous. As explained by the United States Supreme

Courtin Kylesv. Whitley, 514 U.S. 419, 437 (1995) a" showing that the prosecution
knew of an item of favorable evidence unknown to the defense does not amount to a

Brady violation, without more." In addition, the defendant must establish that his

22At Birkins' sentencing hearing, the prosecutor stated that
he had provided defense counsel a copy of the PSI prior to
trial. See Defense Exhibit 10.
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defense was prejudiced by the State's suppression of evidence, in other words, that
theevidencewasmaterial. The United States Supreme Court articul ated the specific
test for determining themateriality of evidencein order to meet the prejudice prong of

Brady:

[E]videnceismateria only if thereisareasonableprobability that, had the
evidence been disclosed to the defense, the result of the proceeding
would have been different. A "reasonable probability” is a probability
sufficient to undermine confidence in the outcome.

United Statesv. Bagley, 473 U.S. 667, 682 (1985). A showing of materiality "doesnot

requiredemonstration by apreponderancethat disclosure of the suppressed evidence
would have ultimately resulted in the defendant's acquittal.” Kyles, 514 U.S. at 434.
Rather, as the Supreme Court explained:
[T]hemateriality inquiry isnot just amatter of determining whether, after
discounting theincul patory evidenceinlight of theundisclosed evidence,
the remaining evidence is sufficient to support the jury's conclusions.
Rather, thequestioniswhether "thefavorable evidence coul d reasonably
be taken to put the whole case in such a different light asto undermine
confidence in the verdict."
Strickler, 527 U.S. at 290 (quoting Kyles, 514 U.S. at 435) (citations omitted).
Inthiscase, thealleged suppression of FlemnieBirkins PSI had absolutely no
effect on the proceedings. Defense counsel indicated that if she had seenthe PSI and
FDLE rap sheet, she would have probably figured out that Birkins scoresheet range

was incorrectly scored. Although this is pure after-the-fact speculation on trial
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counsel’s part, the fact remains that she effectively cross-examined Mr. Birkins at
Appellee s trial and established that he had eight felony convictions and could be
sentenced as a habitual felony offender on his burglary and grand theft charges.
Despite hisextensiverecord, Mr. Birkinsexpected to receivea3 year sentenceon his
pending charges based on hisopen plea. (DAR:293). Defense counsel aso elicited
thefact that Birkins had filed a pro se motion for rel ease on recognizance wherein he
asked to be released on his pending charges and mentioned that he was awitnessfor
the State in afirst-degree murder case. (DAR:302-10).

Clearly, evenif thejury was aware that Birkins scored between 9 and 12 years
on the sentencing scoresheet, rather than the reported 3V to 4 years, such a fact
would not have affected thejury’ scredibility determination of Birkins. Thejury was
aware that Birkins had an extensive record and faced a possible lengthy prison
sentence on his pending charges, perhaps even being sentenced as a habitual felony
offender. Birkinstestified that he was not seeking any type of deal for histestimony.
In fact, Birkins did not even inform his own attorney that he was speaking with law
enforcement officers about Appellee’ sjail-house confession. Thejury was aware,
however, that Birkinshad written hisjudge seeking arel ease on hisown recognizance
for, among other reasons, being a State witness in Appellee's trial. Given this

information, thefact that Birkinsmay have scored to adightly higher rangewould not
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have affected the jury’s perception of Birkins' testimony. Accordingly, the State
submitsthat thetrial judgein theinstant case erred in making his nonspecific finding
that Appellee was prejudiced by the State’ s alleged suppression of Flemnie Birkins
presentence investigation report.

E. A Motion Drafted by Mr. Birkins.

In August 1986, Flemnie Birkinsfiled ahandwritten motionfor probationin his
pending case that was contained in his court file. (PCT:39, 57). Defense counsel
Mina Morgan testified that she did not have the document at the time of trial.
(PCT:312). Ms. Morgandid not testify that the document contai ned any impeachment
evidence. In fact, collateral counsel never questioned any of the postconviction
witnessesabout thisdocumentinany detail. (PCT:39, 312). When briefly discussing
Birkins' motion, the prosecuting attorney, Joe Episcopo, noted that Birkinsdid not ask
his judge for any type of break because he was awitness in the Holton case.®

Thepostconvictiontria judgeclearly erredinfinding that Birkins' prosemotion
for probation constituted Brady material that was suppressed by the State and resulted
inpregjudiceto Appellee. First, the State questions whether this document contained

any impeachment or excul patory material. Defense counsel never identified how she

2ln the notion, Birkins stated that he could hel p the Tanpa
Police Departnment and narcotic squad as an informant. See
Def ense Exhibit 6.
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would have used thisdocument to impeach Birkins. Counsel may havebeen allowed
to confront Birkinswiththefact that heindicated in hismotion that he could potentially
help the police as an informant, but this is not necessarily impeaching evidence.
Obvioudly, if the motion contained any substantial impeachment value, trial counsel
would have, at aminimum, identified it at the evidentiary hearing and discussed how
it affected Appellee’s case.

Second, the motion was never suppressed by the State. Although defense
counsel testified that she did not havethe motion at thetimeof trial, it was undisputed
that the document was contained in Birkins' court file; apublic record containedina
court file that could have easily been inspected by counsel prior to trial. See §
119.01(1), Fla. Stat. (1985) (stating that it is the policy of this state that all stete,
county, and municipal records shall at all times be open for a personal inspection by
any person). Finally, thefact that defense counsel did not have the motion obviously
did not result in any pregjudiceto Appellee. Asnoted, defense counsel never testified
to any impeachment value to the motion and never claimed that the disclosed
information was of such a nature that confidence in the outcome of the trial was
undermined. Accordingly, thisCourt should findthat thetrial judgeerredingranting
Appelleerelief asto thisclaim.

F. The Transcript of Mr. Birkins' Sentencing Hearing.
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MinaM organtestified at the evidentiary hearing that shewasnever givenacopy
of FlemnieBirkins' sentencing hearing held on December 19, 1986, sometwo weeks
after the conclusion of Appellee stria. (PCT:312-13). Ms. Morgan did not file her
notice of appeal in Appellee scaseuntil January, 1987. (PCT:313). Shetestified that
she never knew Flemnie Birkins sentence until a few years before Appellee’s
postconviction evidentiary hearing. (PCT:313).

At Appellee's trial, Ms. Morgan questioned Birkins extensively about his
pending charges, his open guilty plea to the court, and his anticipated three year
sentence. (DAR:292-310). Mr. Birkinstestified that heentered aguilty plea, opento
the court, but he expected to be sentenced to three years, with credit for time served.?
(DAR:293, 310). Defense counsel wasawareof Birkinsscheduled sentencing hearing
on December 19, 1986, and was also aware of the presiding judge.

The State submits that the trial judge incorrectly concluded that the transcript
of Birkins' sentencing hearing constituted Brady material. Although the court
proceeding took place in December, 1986, the hearing was not transcribed until
February 10, 1988. See Defense Exhibit 10. The sentencing hearing took place in

open court on a date defense counsel was well aware of, thus, had counsel found it

24Birkins originally testified that he had already been
sentenced to three years, but clarified that his final sentence
heari ng was schedul ed for Decenber 19, 1986. (DAR 292-93).
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relevant and important to attend, she could have easily attended the hearing. Evenif
she did not attend the hearing, it would not be difficult to determine the sentence
imposed on that date. I1n short, had counsel exercised any diligence, she would have
been able to ascertain the sentence Birkins received.

Additionaly, Appellee suffered no prejudice from failing to have Birkins
sentencing transcript. Admittedly, the prosecutor acknowledged at Birkins' sentencing
hearing that the scoresheet had been improperly cal cul ated, see sub-issue D supra, but
this fact would not have affected the jury’s credibility determination of Birkins
testimony. Attheevidentiary hearing, Birkinstestified that he rejected apleadeal to
three yearsin prison and was ultimately sentenced pursuant to hisopen guilty pleato
jail, community control, housearrest, and probation. (PCT:138-39). Mr. Birkinswas
unhappy with thissentence and indicated that hewould have never taken apleato“all
that.” (PCT:139). Evenif defense counsel was aware that Birkins scored to arange
of 9 to 12 years, this would not have altered the jury’s view of his testimony.
Accordingly, thetrial judge erred in granting Appellee postconviction relief on this
claim.

G. AFDLE Report.

Mina Morgan testified that she did not believe that she received a copy of an

FDLE rap sheet on Flemnie Birkins. (PCT:312). She stated that if she had this
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document, she could have counted Birkins' prior convictions and realized that his
scoresheet was miscalculated. (PCT:312). Of course, at Appellee’ s trial, counsel
guestioned Birkins about hiseight prior felony convictions. Counsel also noted that
each of Birkins' pending offenses carried five years each, and there was apossibility
that those terms could be doubled if he was sentenced as a habitual felony offender.
(DAR:301).

Evenif thisCourt findsthat the State did not disclosethe FDLE rap sheet based
on defense counsdl’s equivocal statements, there was no showing that Appellee
suffered any prejudice from the alleged suppression. Aspreviousy argued, evenif
counsel discovered that Birkins' scoresheet range had been miscalculated, such a
revelation would not have affected the outcome of the proceedings. Defense counsel
made surethe jury was awarethat Birkinshad eight prior felony convictions and had
served timein prison on four occasions.® At thetime of histestimony, Birkins had
two pending charges that carried five year terms, with the possibility of having the

terms increased if he was sentenced as a habitual offender. Despite this record,

OF course, the rap sheet itself would not have been
adm ssible in evidence. |f Birkins had denied his prior eight
convictions, defense counsel would have only been allowed to
i npeach him with certified records of his convictions, not the
rap sheet. See lrvin v. State, 324 So. 2d 684 (Fla. 4th DCA),
cert. denied, 334 So. 2d 608 (Fla. 1976); Peterson v. State, 645
So. 2d 10 (Fla. 4th DCA 1994).
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Birkins testified that he expected to be sentenced to three years. Thejury had all of
thisinformation and could factor itintotheir credibility determination. Thus, therewas

no prejudice suffered by Appellee given the alleged suppression of the rap sheet.

H. A Letter From Mr. Birkins Indicating he was a Confidential |nformant.?

MinaMorgan testified that she did not have ahandwritten letter from Flemnie
Birkinsto the Department of Correctionswherein heindicated that he had assisted the
TampaPolice Department in cutting down thecrimerate. (PCT:315-17). Ms. Morgan

stated that she would have used the letter to cross-examine Birkins. (PCT:317).

At Appellee strial, Ms. Morgan questioned Birkinsabout hispro-se motionfor

26The letter the trial judge is apparently referring to did
not specifically state that Birkins was a confidential
informant, rather Birkins stated in a 1978 letter to the parole
board that he had “hel p[ed] the Tanpa Police Departnent to cut
dowmn own (sic) the crime rate.” (PCR 564) . According to
col | at er al counsel’s third anmended postconviction notion,
Birkins also indicated in a separate interview with police in
1984 that “he worked for the police as a C1..” (PCR 564) .
Def ense counsel did not allege that the State failed to disclose
this informati on under Brady, rather this allegation was made in
the context of an ineffective assistance of counsel claim
(PCR: 564) . As previously noted, the trial judge rejected
def ense counsel’s ineffective of assistance cl ai ns.
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release on recognizance. (DAR:303-05). In hismotion, Birkins stated that he knew
“several members of law enforcement who are willing to come and testify in my
behalf.” (DAR:304). Asprevioudly discussed, defensecounsel also effectively cross-
examined Birkinson anumber of other issues, including hisprior record, hispending
charges, and any possible deal he had in exchange for his testimony. Admittedly,
defense counsel was unable to cross-examine Birkins about his assistance with the
TampaPolice Department “in cutting downthecrimerate,” but suchanomissionwas
not so prejudicial as to create a reasonable probability that the outcome of the
proceeding would have been different had the evidence been disclosed to defense

counsel or discovered by counsel with reasonablediligence. SeeY oungv. State, 739

So. 2d 553, 559 (Fla. 1999) (stating that “[t]he ultimate test in backward-looking
postconviction analysisiswhether information which the State possessed and did not
reveal to the defendant and whichinformation wasthereby unavailableto the defendant
for trial, is of such anature and weight that confidence in the outcome of thetrial is
undermined to theextent that thereisareasonabl e probability that had theinformation
been disclosed to the defendant, the result of the proceeding would have been
different”). Accordingly, this Court should reverse thetrial court’s generic finding
under Brady that Appellee suffered prejudice from the alleged suppression of this

evidence.
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ISSUE I
THETRIAL JUDGEERRED IN GRANTINGAPPELLEE
RELIEF ON HIS CLAIM OF NEWLY DISCOVERED
EVIDENCE.

InClam 11l of Appellee spostconviction motion, Appellee claimed that newly
discovered evidence consisting of mitochondrial DNA (mtDNA) testing disproved
testimony presented at Appellee’ strial. Specifically, threehairswererecovered from
thevictim’s mouth at the medical examiner’ soffice. At trial, the State presented the
testimony of FBI agent John Quill who testified that the hairs exhibited Negroid
characteristics. (DAR:313-17). Assuch, the agent could not exclude Appelleeasthe
contributor. (DAR:317). Of thethree hairsfound, two were of insufficient length to
determine their origin. One of the hairs came from a transitional area of the body;
either from an area on the back of the neck or from an area between the lower
abdomen into the pubic areaor thelower pubic areatotheanus. (DAR:321-22). The
agent further testified that he could not exclude any person with Negroid hair asthe
contributor of the hair, including the victim. (DAR:320).

During Appellee' sclosing argument, defense counsel argued that thehairswere
consistent with any black person. Given thefact that the victim wasfound in ablack

neighborhood, this was not surprising. Defense counsel effectively argued that the

hairs could have belonged to a number of people, including Appellee, the victim, or
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the person defense counsel argued may have committed the offenses, Johnny Lee
Newsome. (DAR:664-65). During hisclosing argument, the prosecutor admitted that
the hairsfound in the victim’ smouth could not be linked to the defendant. However,
the prosecutor asserted that the hairs were probably not the victim’s because FBI
agent Quill had testified that one of the hairscamefrom either an areaaround her pubic
areaor an areaon the back of her neck. The prosecutor rhetorically asked, “I would
just defy anybody to tell me how those are her hairs, how shegot them.” (DAR:708).

At the postconviction evidentiary hearing, testimony was presented from Dr.
Terry Melton, amtDNA forensic expert, that the three hairsdid not match Appellee
and wereexclusively different than hishair. (PCT:29). Thethreehairswereconsi stent
with originating from the victim, or arelative of the victim. (PCT:33).

In granting Appellee relief on this claim, the trial judge found:

Asto clam Il1-f, Defendant fails to meet the standard of newly
discovered evidence and requests leave to amend this clam pending
further investigation. However, the Court held an evidentiary hearingon
this claim. During the evidentiary hearing, evidence was presented
regarding the mitochondrial DNA testing of three hairs found in the
victim's mouth. (See Hearing Transcript, attached). During trial,
testimony was presented that attempted to link these hairs to the
Defendant. Thetestimony of the DNA expert conclusively excluded the
Defendant as a contributor of these hairs. The testimony presented
indicated that the hairs were most likely from the victim herself.
Consequently, the Court finds merit with regard to clam IlI-f of

Defendant’ sMotion asit pertainsto the DNA evidence and the hairsin
the victim’s mouth.
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The Court does not find that the State intentionally mislead (sic)

thejury or presented falseevidence. The State presented evidence based

on the medical technology available at the time of Defendant’s trial.

Subsequent advancementsin DNA testing now show that thistestimony

wasincorrect. Conseguently, the evidence which may have beenrelied

on by the jury is fase. The argument made during the trial is now

unsupported. As such, the Defendant is entitled to relief on this claim.
(PCR:813). The State submitsthat thetrial court erred in hisfactual findingswhich
formed the basis of hislega analysis under thisclam. Furthermore, thetria judge
erred in his application of the applicable legal standard.

Appelleeraised thisclaim asanewly discovered evidenceclaim. Thetria court
initially stated in his order that Appellee “fails to meet this standard,” but the court
continued to addressthe claim and ultimately granted Appelleerelief under thistheory.

In Jonesv. State, 591 So. 2d 911, 915-16 (Fla. 1991), this Court stated that newly

discovered evidenceis evidence that must have been unknown by thetrial court, by
theparty, or by counsel at thetimeof trial, and it must appear that the defendant or his
counsel could not have known of the evidence by the use of diligence. For a
defendant to obtain relief based on newly discovered evidence, the evidence must be
of such anaturethat it would probably produce an acquittal onretrial. Id. at 915. In
order to determine whether the newly discovered evidence would be of such anature
as to produce an acquittal on retrial, the tria judgeis required to consider all newly

discovered evidence which would be admissible at trial and then evaluate the weight
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of boththennewly discovered evidenceand the evidencewhichwasintroduced at trial.
1d. at 916.

Inreviewing atrial court'sorder following an evidentiary hearing on aclaim of
newly discovered evidence, this Court must determinewhether thetrial court applied
theright rule of law, and whether competent, substantial evidence supportsthecourt’s

ruling. Jonesv. State, 709 So. 2d 512, 532 (Fla. 1998) (Shaw, J., dissenting).

Inreviewingatrial court'sapplication of the[relevant] law toarule 3.850
motion following an evidentiary hearing, this Court appliesthefollowing
standard of review: Aslongasthetria court'sfindingsare supported by
competent substantial evidence, “this Court will not ‘substitute its
judgment for that of thetrial court on questions of fact, likewise of the
credibility of the witnesses as well as the weight to be given to the
evidence by thetrial court.””

Blancov. State, 702 So. 2d 1250, 1252 (Fla. 1997) (quoting Dempsv. State, 462 So.

2d 1074, 1075 (Fla. 1984)).

Inthe case at bar, thetrial court initially stated that Appelleefailed to meet the
standard for anewly discovered evidence claim. Although silent asto his reasoning
for thisconclusion, the State submitsthat Appellee hasfailed to meet the two prongs
outlinedin Jonesinthat theclaimisnot “newly discovered” andthemtDNA evidence
would not be evidence of such anaturethat it would probably produce an acquittal on
retrial.

Asto the first prong of Jones, any claim of newly discovered evidence in a
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death penalty case must be brought within one year of the date such evidence was
discovered or could have been discovered through the exercise of duediligence. See

Buenoano v. State, 708 So. 2d 941, 947-48 (Fla. 1998); see also Fla. R. Crim. Pro.

3.851(b)(4) (providing for extension of time for filing of motion for postconviction
relief where counsel makes a showing of good cause for the inability to file the
postconviction pleadingswithinthe one-year time period). Collateral counsel did not
raise the instant claim until his “third” amended motion filed on January 8, 2001.%
(PCR:582-84). Clearly, counsdl did not timely raisethisclam. Counsel could have
discovered that the hairswerenot Appellee' slong before hefiled hismotion toinspect
thehairsin January, 1999 and hisnewly discovered evidenceclaimin January, 2001.

See generdly Zeigler v. State, 654 So. 2d 1162 (Fla. 1995) (upholding trial court’s

rejection of newly discovered evidence claim based on DNA evidence astimebarred

because DNA testing was recognized in this State as valid in 1988); Bolin v. State,

Case No. 95775, 793 So. 2d 894 (Fla. 2001) (although not discussed in its written
opinion, this Court may take judicial notice of the briefsfiled in this case wherein it

was discussed that mtDNA testing was done by the FBI in 1992).

2'This was actually Appellee’s fifth anended notion. Hi s
four previous notions were filed on July 21, 1992, January 12,
1993, April 15, 1998, and July 1, 1998. (PCR 23-45; 46-91; 123-
39; 140-266).
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Moreimportantly, however, the State submitsthat A ppellee cannot establish the
second prong of Jones, i.e., that the mtDNA evidence would be of such a nature that
it would probably produce an acquittal onretrial. Infact, thetrial judge never made
afinding that the evidence was of such a nature that it would probably result in an
acquittal. (PCR:813). In granting Appellee relief on this claim, the postconviction
judge found that thetrial testimony regarding the hairswas“incorrect.” (PCR:813).
The State submitsthat thejudge misinterpreted the underlying trial testimony and his
findings are not supported by the record.

Asprevioudly discussed, the evidence at Appellee strial from FBI agent Quill
was simply that three hairswere discovered in the victim’ smouth and the hairswere
of Negroid origin. There is nothing “incorrect” about this testimony. Admittedly,
subsequent mtDNA testing established that the hairs were not Appellee’ s and were
probably the victim’ s hair, but this scenario was presented at trial below by defense
counsel during her closing argument. Furthermore, the hairswere not acritical piece
of evidence given the other evidence of Appellee’ sguilt. Thus, it cannot be said that

the mtDNA evidenceis of such anaturethat it would probably produce an acquittal.

In addition, the court granted relief on this claim based on afinding that “[t]he

argument made during thetrial isnow unsupported.” Defense counsel argued in her
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closing argument that the hairs found in the victim’ s mouth were Negroid hairs that
could have come from any black person, including Appellee, the victim, or other
suspects. The prosecutor responded to thisargument and admitted that the evidence
introduced did not establish that the hairsbelonged to Appellee. The prosecutor then
asked the jury to use their common sense and presented them with a rhetorical
guestion: “I would just defy anybody to tell me how those are her hairs, how she got
them.” (DAR:708).

Arguably, the prosecutor’ srhetorical question hasnow been answeredwiththe
evidence of the mtDNA testing, but when viewed in the context of both the defense
and State' s closing arguments, this evidence has not called into question the validity
of thejury’ sverdict. Obviously, thejury wasnot “misled” asthetrial judge properly
found. The State’ sargument was acommon sense argument based on the evidence
introduced. Thejury waswell awarethat theattorneys argumentswerenot evidence
and that they should rely on the evidence presented from the witness stand.
Furthermore, defense counsel made a counter argument that was based on the
evidence, i.e., thehair could have belonged to any personwith Negroid hair, including
thevictim herself. Thus, the State submitsthat thetrial judge erredin concluding that
Appellee was entitled to relief based on this claim. Accordingly, this Court should

reverse the trial court’s order based on his erroneous finding that newly discovered
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evidence entitles Appellee to relief.
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|SSUE I
THE TRIAL JUDGE ERRED IN CONCLUDING THAT
THE CUMULATIVE EFFECT OF THE ALLEGED
ERRORS DEPRIVED APPELLEE OF A FAIR TRIAL.
The tria judge concluded that the Brady errors and the newly discovered
evidenceclaimbased onthemtDNA test results, when viewed cumul atively, could not

be considered harmless. The cumulative analysis standard that must be conducted

when considering thesetwo claimsissimilar in nature. SeeLightbournev. State, 742

S0. 2d 238, 247-48 (Fla. 1999) (reviewing Brady and newly discovered evidenceclam
and finding that therewas no “ reasonabl e probability” of adifferent resultintheguilt
phase under thedefendant’ sBrady claimand, evenif considered asnewly discovered
evidence, theevidencewould not “ probably produce an acquittal onretrial”) (citations
omitted).

In this case, there is no “reasonable probability” of adifferent result based on
Appellee’ sBrady claim, nor isthe mtDNA test results evidence of such anature that
it would probably produce an acquittal onretrial. The Brady claim centered around
evidenceregarding FlemnieBirkinsand evidencethat David“Pine” Pearsonallegedly
raped the victim a week or so before her murder. The other item involved Donald
Smith’s statements at the scene of the crime, which as previoudly discussed, would

not haveresulted in linking David Pearson to the crime scene. Thisevidence, viewed
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cumulatively withthemtDNA test resultsestablishing that the hair inthevictim’ smouth
was probably her own, doesnot establishthat Appelleewould obtainadifferent result
on retrial.

The evidence at trial established that Appellee used cocaine and had sought
drugs from the victim prior to her death. On the night of her murder, Johnny
Newsome and Carrie Nelson observed Appellee at the abandoned crack house on
Scott Street. Johnny Newsome testified that Appellee wastalking with the victim at
approximately 11:00 p.m., and Carrie Nel son testified that she saw Appelleeenter the
housearound 11:00 p.m. AccordingtoMr. Newsome, Appelleehadinhispossession
that evening ashaving kit that wassimilar tothekit foundinMr. Schenck’ svehiclethe
following morning.?®

Mr. Schenck testified about picking up a hitchhiker with a shaving kit and
driving to the house where the murder occurred. After the hitchhiker exited the
vehicle, Mr. Schenck fell aslegpin hiscar and did not wake up until the next morning
when the house was on fire. When shown a photopack containing a picture of

Appellee, Mr. Schenck said that A ppelleelooked most likethe hitchhiker, but he could

28Al though M. Newsonme recanted his testinobny at the
evidentiary hearing, the trial judge did not find that he was
credible. The court noted that M. Newsone had given consi stent
statenents wunder oath at deposition and to |aw enforcenent
officers. (PCR 811-12).
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not positively identify Appellee. He aso picked Appellee out of the courtroom and
testified that helooked liked thehitchhiker. Mr. Schenck described the hitchhiker and
testified that he was wearing a white T-shirt with red letters and the hitchhiker had
mentioned something about Clearwater.? When shown a picture of the shirt seized
from Appellee’s room, Mr. Schenck testified that the shirt looked like the one the
hitchhiker wore.

When questioned by law enforcement officers, Appelleeinitially stated that he
had not been inside the house for a couple of weeks before the murder and he had
never been inside the front of the house where the victim was found. The detective
took photographs of scratch marks on Appelleg’ s chest®*® and questioned him about
scratches on his knuckle. Appellee gave varying stories about how he injured his
knuckle, first he said hewasin afight, then he claimed he cut it on awindow. After
discovering a pack of cigarettes in the front room with Appellee’s fingerprints,
Detective Durkin again questioned Appellee. When shown the photograph of the
crime scene, Appellee changed his story and admitted to being in the front of the

house and claimed he had not been there for approximately a week before the

2°The shirt had an enblem from the Building & Mintenance
Division of the city of Clearwater on it. (DAR 930).

30The nedical examiner testified that the scratches were
consistent wth having been nmade wthin the last 2-3 days.
( DAR: 285) .
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interview.3! Appelleeagain denied being anywhere around the house ontheday of the
murder. When confronted withinformation that Johnny Newsomehad seen himthere
that night, Appellee again changed his story and acknowledged that he wasthere, but
claimed it was in the afternoon.

Whileinjail, Appellee confessed to Flemnie Birkinsthat he had strangled the
victim and then went and bought gas and set the house on fire. Asnoted inIssuel,
FlemnieBirkinsrecanted and testified at theevidentiary hearingthat hehadlied at trial.
The State noted that Mr. Birkins had given consistent statementsto law enforcement
officersand while under oath in adeposition and while under oath at Appellee’ strial.
Inaddition, Mr. Birkinswasgiven aliedetector test whichreveal ed that he showed no
deception when giving these statements. Although the postconvictiontrial judgedid
not addressMr. Birkins' credibility in hisorder, thesameanalysisthecourt utilizedin
determining that Mr. Newsome' srecantationwasunpersuasiveappliesto Mr. Birkins
recantation; both men gave consistent statements to law enforcement officers and
while under oath at depositionsand trial.** Thus, the State submitsthat Mr. Birkins

recantation is unpersuasive.

31The interview was on June 26, 1986, and the victim was
di scovered in the burning house in the early norning hours of
June 23, 1986.

2. Birkins also gave a consistent statenent while taking
a pol ygraph exam nati on.
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Appelleepresented an aibi defensein an attempt to show that hewasat Soldon
“Red” Clemmons house on the night of the murder. Defense counsel also attacked
Mr. Schenck’ s inability to positively identify the hitchhiker as Appellee. Defense
counsel cross-examined Flemnie Birkins about his pending charges and his
cooperationwith law enforcement officers. Appelleeal so called acoupleof detectives
and a gas station attendant to establish that Birkins' s jailhouse confession testimony
was not credible. Defense counsel wasallowed to present deposition testimony from
anunavailablewitnessthat thevictim, aprostitute, had gotinto acar with ablack male
who was not the defendant at about midnight on the night of her murder. The jury
rejected Appellee' s defense.

Based on this evidence, the State submits that even viewing the alleged Brady
violations and mtDNA evidence collectively, the trial judge erred in finding that
Appeleewasentitled torelief. Onceagain, it must be noted that thetrial court never
stated that any of these errorswould have“ probably produced an acquittal onretrial,”

Jones v. State, 709 So. 2d 512, 521 (Fla. 1998), or that there was a “reasonable

probability” of adifferent resultintheguilt phase, Kylesv. Whitley, 514 U.S. 419, 434

(1995). Inadditiontofailingto apply the proper standard when analyzing Appellee's
claims, thetrial court erred in hisfindings of fact. Asarguedinlssues| and 11, supra,

thetrial judge erred in finding that Appellee was entitled to relief on either of these
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claims. Accordingly, Appelleeisunableto combinetwo meritlessclaimstogether in

an attempt to createavalid “cumulative error” claim. See Spencer v. State, 27 Fla. L.

Weekly S323 (Fla. 2002) (denying defendant’ s claimsthat he was deprived of afair

trial by thecumulativeerrorsthat occurred during histrial proceedingsbecauseclaims

of error are either procedurally barred or without merit); Mann v. Moore, 794 So. 2d
595 (Fla. 2001) (finding no cumul ative effect to consider whereall claimswereeither

meritless or procedurally barred).

74



CONCLUSION

Inconclusion, Appellant respectfully requeststhat thisHonorable Court reverse

thetrial court’s order granting Appellee anew trial.
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