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STATEMENT OF THE CASE AND FACTS

Respondent Johnny Di az adds the follow ng facts and corrections
to petitioner's statenent of the case and facts:

The trial court entered a general order denying the notion to
suppress and did not nmake any factual findings on the record or in
its witten order. (R32, T15). 1In denying the notion to suppress,
the trial court stated, "I just disagree with your position concern-
ing the stop in this case and I'mgoing to deny the notion." (T15).

The followi ng testinony was given by Oficer Crunpler on direct
exam nation concerning the reason the officer thought the tenporary
tag violated the | aw

Q [by the prosecution]: What drew your atten-
tion about that tenporary tag in the w ndow?

A It was -- it was unreadable; the date, the
expiration date was unreadable at the time so |
did a U-turn, | was behind him did a Uturn,
initiated a traffic stop and cane in contact
with M. Diaz.

Q [by the prosecution]: GOkay. Wat was ob-
structing your ability to see the tag?

A. | think the witing on it was not clear,
and the actual expiration date was with a pen,
it was not dark enough to read.
(T5-6).
Concerning the placenent of the tag for visibility, the officer

testified as follows on cross exam nati on:
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Q [by the defense]: And the tag was hung on
the inside of the autonobile?

A. | believe so, at the top part of the back
w ndow.

Q It was actually in the upper rear w ndow,
correct?

A. Yes, ma' am

Q And that is an appropriate place for a tem
porary tag to be | ocated?

A At thetine | believe it was.
(T7).

The only record evidence of what happened after the stop when
Deputy Crunpler cane face to face with M. Diaz is as follows, taken
fromthe transcript of the hearing on the notion to suppress: Q[by
the prosecutor]: GCkay. Wat did you do after you approached the car
and saw that you couldn't see the tag?

A. | just cane in contact with the driver.

Q And what happened at the point?

A. He handed ne -- M. Diaz handed ne a
Florida |I.D. card.

Q \What happened when he handed you the
Florida |I.D. card?

M5. MJUSGRAVE [defense counsel]: I1'mgoing to
obj ect, Judge, this is beyond the basis or
beyond the scope of the notion.

THE COURT: |'Ill sustain the objection.

(T6). The district court's opinion states the foll ow ng concerning

the events that occurred after the stop: "He [the police officer]



wal ked up to the driver's side of the car and obtained information
fromDi az, the driver, which ultimately Il ed to the charge agai nst

Diaz of felony driving wwth a suspended license." Diaz v. State, 26

Fla. L. Weekly D2679b (Fla. 2d DCA, filed Nov. 14, 2001).

The hearing on the notion to suppress contains no evidence of
any statenent by M. Diaz to Deputy Crunpler. (T6). Petitioner's
brief refers to a defense statenent and cites to the arrest affidavit
as support of that statenent, Petitioner's Brief on the Merits at 2,
3, 6, but no defense statenent was presented as evidence at the
hearing on the notion to suppress.

Concerning the sentence inposed, the trial court suspended the
twenty-four nonth prison sentence and placed M. Diaz on twenty-four

nmont hs probation. (R33, 36, 39).



SUMVARY OF THE ARGUMENT

No conflict exists between Diaz v. State, 26 Fla. L. Wekly

D2679b (Fla. 2d DCA, filed Nov. 14, 2001) and State v. WKkso, 738

So.2d 390 (Fla. 4th DCA 1999) and State v. Bass, 609 So.2d 151 (Fl a.

5th DCA 1992).

The Second District correctly ruled that once grounds for the
traffic stop did not exist or ceased to exist, the police could not
continue to stop and inquire of the detained individual. The

decision of the district court should be affirned.



ARGUMENT

| SSUE

WHETHER THE DI STRI CT COURT CORRECTLY
DECI DED THAT WHEN GROUNDS FOR A
TRAFFI C STOP DO NOT EXI ST OR CEASE TO
EXI ST, THE PCLI CE CANNOT CONTI NUE THE
TRAFFI C STOP?

There is no conflict in the law on which to base this court's

jurisdiction. Both Wkso v. State, 738 So.2d 390 (Fla. 4th DCA 1999)

and State v. Bass, 609 So.2d 151, 152 (Fla. 5th DCA 1992), were based

on different facts which the respective district courts determ ned
justified the traffic stops nmade. Additionally, neither case held
that an officer can continue to detain a person once the |egal

grounds justifying the detention no | onger exist.

In Wkso v. State, 738 So.2d 390 (Fla. 4th DCA 1999), the
Fourth District Court of Appeal found that the factual record,
consisting of nerely a probable cause affidavit, contained sufficient
evi dence that the police stop for displaying an i nproper license tag
was legal. In Wkso, the state presented no testinony on the
suppression notion, and the trial court ultimately granted the notion
to suppress based on the facts set forth in the probabl e cause
affidavit. The facts of the probable cause affidavit showed that the
of ficer stopped M. Wkso for displaying an inproper |icense tag.

The kind of tag is not disclosed in the opinion, so it is unknown



whether it was a tenporary tag or a permanent |icense plate. The
facts of the case do not specify what exactly was inproper about the
license tag. While the officer was telling the defendant why he had
stopped him the defendant started nmaki ng novenents by reaching
behind his back with his right hand. The officer then asked the
defendant to get out of the car for the officer's safety. While the
def endant was getting out of the car, the police officer saw what he
suspected was cocaine in the driver's side door

The defense in Wkso conceded "that the facts disclose that the
officer was initially unable to read the tag." Id. at 391. The facts
did not further disclose what caused the tag to be unreadable. The
def ense mai ntai ned on appeal that the record evidence showed the
officer was able to read the tag as he approached the vehicle. Since
t he evi dence of the probable cause affidavit did not support this
def ense factual assertion, the district court did not consider it in
ruling. 1d. at 390-391. The district court found the stop |egal
because "the only 'evidence,' considered by the trial court supported
the stop."” 1d. at 391.

The decision in Wkso was based on the facts before the
appel l ate court which set forth a valid stop made for sone kind of
i nproper license tag. The facts in the record of Wkso did not set
forth a stop based on a properly displayed and visible tenporary

license tag which the officer could not initially read, but which he



could later read close up. The |anguage in Wkso about the
readability of the |license tag concerns facts the defense argued to

t he appeal s court, but which facts were not in the record of the
probabl e cause affidavit on which the trial court court's ruling was
based. In this case, however, there was an evidentiary hearing and
the state used only the testinony of Deputy Crunpler to try to neet
its burden of proof. The facts in this case showed the stop here was
not for displaying an inproper |license tag, but that the stop was

made because Deputy Crunpler could not read the properly displayed

tenporary tag. Diaz v. State, 26 Fla. L. Wekly at D2679b; (T5).
Thus the facts of this case are distinguishable fromthe facts in
Wkso and the two cases are not in conflict with one another.

The district court in Wkso relied on dicta in State v. Bass,

609 So.2d 151, 152 (Fla. 5th DCA 1992) to support its ruling. The

Wkso court stated, "Simlarly, in State v. Bass, 609 So.2d 151 (Fl a.

5th DCA 1992), under simlar circunstances, the court held that
"*once the vehicle was properly stopped, the officer could ask to see
the driver's license and registration.' 609 So.2d at 152." State v.
Wkso, 738 So.2d at 391. Although the Fourth District described the
Bass | anguage as a holding, the Bass decision itself describes the
quoted | anguage as a finding. 609 So.2d at 152 ("W find that once
the vehicle was properly stopped, the officer could ask to see the

driver's license and registration.”) A holding denotes a ruling of



law, while a finding concerns a factual finding. Rulings on a notion
to suppress are based on historical factual questions, |egal

questions and m xed questions of fact and law. Connor v. State, 2001

WL 1013245 (Fla., filed Sept. 6, 2001). The |anguage the WKkso court
relied upon from Bass was not a pure |egal conclusion, but a m xed
guestion of |aw and fact which relied on the particular facts of the
Bass case concerning the proper stop, i.e., the tenporary tag' s |ack
of the statutorily required visibility. Wkso did not hold that a
visible and properly displayed tenporary tag containing an expiration
date which a particular officer mght find unreadable froma

di stance, would provide lawful grounds for a traffic stop. WKkso did
not hold that when the initial grounds for stopping a citizen no

| onger exist, the police can continue detaining a person in a traffic
stop if the grounds for the initial stop are valid. Thus the hol ding

of Wkso does not conflict with the district court's deci sion bel ow

or wwth Palner v. State, 753 So.2d 679 (Fla. 2d DCA 2000).

In State v. Bass, 609 So.2d 151, 152 (Fla. 5th DCA 1992), the

district court upheld a stop nmade because a tenporary tag "was not
sufficiently visible for the officer to determ ne whether it had
expired." 1d. The statute regarding tenporary tags requires the tag
to be "clearly visible fromthe rear of the vehicle." 8320.131(4),
Fla. Stat. (2000). Visibility of the tenporary tag was not the

factual basis for the stop of M. Diaz. |In the case before this



court, the stop was nmade "[b] ecause he [the officer] could not read

the tag,"” which was visible and properly displayed. Diaz v. State, 26

Fla. L. Wekly at D2679b; (T5-7).1

1 The followi ng testinony was given by Oficer Crunpler on
di rect exam nation concerning the reason the officer thought the
tenporary tag violated the | aw

Q [by the prosecution]: What drew your
attention about that tenporary tag in the
w ndow?

A It was -- it was unreadable; the date, the
expiration date was unreadable at the time so |
did a U-turn, | was behind him did a Uturn,
initiated a traffic stop and cane in contact
with M. Diaz.

Q [by the prosecution]: Okay. Wat was
obstructing your ability to see the tag?

A. | think the witing on it was not clear,
and the actual expiration date was wth a pen,
it was not dark enough to read.

(T5-6).

Concerning the placenent of the tag for visibility, the officer
testified as follows on cross exam nation:

Q [by the defense]: And the tag was hung on
the inside of the autonobile?

A. | believe so, at the top part of the back
w ndow.

Q It was actually in the upper rear w ndow,
correct?

A. Yes, ma' am



In Bass a brief majority opinion, stated, "W find that once
the vehicle was properly stopped, the officer could ask to see the
driver's license and registration.” |In Bass one judge dissented from
the result, but did not wite an opinion. Id. Bass, |ike WKkso
i nvol ved a stop |legally made because of an inproper tag or inproper
tag visibility. The facts set forth in both cases did not establish
that the grounds for the stop were the sane grounds that occurred
here where the police stopped M. Diaz because the officer could not
read the ink witten on a properly displayed tenporary tag. (T5-8).
Since Bass and Wkso involve different facts and different bases for
a stop, those cases cannot be said to conflict with Diaz and Pal ner.

This Court has recently stated the foll ow ng concerning the
standard of review of a lower court ruling on a notion to suppress:
"appel l ate courts should continue to accord a presunption of correct-
ness to the trial court's rulings on notions to suppress with regard
to the trial court's determ nation of historical facts, but appellate
courts nust independently review m xed questions of |aw and fact that

ultimately determ ne constitutional issues arising in the context of

the Fourth and Fifth Arendnent and, by extension, article I, section

Q And that is an appropriate place for a
tenporary tag to be | ocated?

A At the tine | believe it was.
(T7).

10



9 of the Florida Constitution." Connor v. State, 2001 W. 1013245, 7

(Fla., filed Sept. 6, 2001).

The district court properly ruled the stop at bar illegal,
because the officer had a m staken belief that a violation of the
traffic laws had occurred, when in fact it had not. Deputy Crunpler
m st akenly believed the tag he saw was not readable. Once he
approached M. Diaz' car, the tag becane readable to him (T5). A
m staken belief in a law violation cannot justify a traffic stop.

H | geman v. State, 790 So.2d 485 (Fla. 5th DCA 2001) (m st aken bel i ef

t hat accused had viol ated open container ordi nance did not provide
probabl e cause for arrest for violating that law). The officer's
m st aken belief that the tenporary tag was inproper or not readable
cannot justify the traffic stop in this case. 1d.

Moreover, it is not unlawful for a person to drive a vehicle
carrying a properly displayed and visible tenporary tag whi ch happens
to contain an expiration date witten with a pen which was not dark
enough for a particular officer to read froma distance of two or
three car lengths. (T5-7). This is so because the |aw concerning
tenporary tags provides that the driver does not issue hinself a
tenporary tag, but that the state designs and the state or its agent
i ssues the tenporary tag to the vehicle owner. 88 320.131(1) and (2),
320.27(6), Fla. Stat. (2000). It logically follows then that the

vehi cl e owner does not choose the pen or ink or the handwiting for

11



filling in the expiration date. Since the car owner has no control
over the kind of ink or pen used or the handwiting of the person the
state of Florida requires to issue the tenporary tag, it would be
absurd to then make the car driver legally liable for that ink or pen
or handwriting. Such a result would subject vehicle drivers to
police stops and to traffic citations for tenporary tags only because
the state or its designated agents issued a tag which did not neets
the state's own requirenents. Certainly the legislature did not
contenpl ate such an absurd result; nor should the tenporary tag | aws
be construed to |l ead to such an absurd result.

The state argues that the stop in this case was justified
because the tenporary tag was not visible within 100 feet, pursuant
to 8316.605(1), Fla. Stat. (2000). Petitioner's Initial Brief at 4-5.
This position ignores the | anguage of the applicable statute for
tenporary tags, 8320.131(4), Fla. Stat. (2000), as well as the rules
of statutory construction.

That the tag could not be read from 100 feet did not provide
reasonabl e suspicion for the detention. The specific |aw concerning
tenporary tags requires "Tenporary tags shall be conspicuously
di splayed in the rear license plate bracket or attached to the inside
of the rear window in an upright position so as to be clearly visible
fromthe rear of the vehicle." 8320.131(4), Fla. Stat. (2000). The

general statutory provision concerning licensing of vehicles states

12



that Florida |icense plates nust be displayed "so that they will be
plainly visible and legible at all times 100 feet fromthe rear or
front." 8316.605(1), Fla. Stat. (2000).

It is a well settled rule of statutory construction that
specific statutory provisions will control over general ones.

McKendry v. State, 641 So.2d 45, 46 (Fla. 1994); Hudson v. State, 711

So.2d 244, 247 (Fla. 1st DCA 1998). Applying this principle to the
licensing statutes, the tenporary tag statute controls and the
license plate statute is inapplicable to tenporary tags, to the

extent a conflict in the two provisions exists. Sands v. State, 753

So.2d 630 (Fla. 5th DCA 2000) (specific statutory provision of
8320.131(4), Fla. Stat., regarding tenporary tags applies to
tenporary tag placenent and visibility and not statute concerning
permanent |icense plates found in 8316.605(1), Fla. Stat.). The
tenporary tag statute does not require visibility of the tenporary
tag from 100 feet.

The tenporary tag statute does place the responsibility for
desi gning and issuing the tenporary tags on the Departnent of Mot or
Vehi cl es. 8320.131(1), Fla. Stat. (2000). These tenporary tag and
Iicense plate provisions cannot constitutionally be construed to
require that citizens obtain and use the state issued tenporary tag
and al so be subject to police detention if a given officer cannot

read the state issued tag from 100 feet. This is especially so where

13



the tenporary tag and its handwiting are made by state agents or
enpl oyees. Such a construction of the tenporary tag | aw woul d
violate the state and federal constitutional guarantees of due
process and the prohibition of unreasonabl e searches and sei zures.
Art. 1, 88 9, 12, Fla. Const.; U S. Const. Anends. |V, V, XIV.

The Fifth District Court of Appeal encountered a simlar issue

in State v. St. Jean, 697 So.2d 956 (Fla. 5th DCA 1997). In St.

Jean, the district court construed the pernmanent |icense plate
statute, 8 316.605, Fla. Stat. (1995), as not requiring visibility
and legibility from 100 feet for the county nanme on a state issued
license plate. In so finding, the district court stated, "Plainly,
any witing contained on a Florida tag produced and sold by the state
that is not 'visible and | egible' at 100 feet could not be an
"identification mark' as referred to in this statute. Oherw se,
under the statutory schene, every citizen who conplies with the | aw
by displaying the tag assigned to it by the State of Florida would be
in violation of the lawrequiring legibility at 100 feet. This would
yield an absurd result and cannot be what the |egislature intended.
We question whether the state could establish that the county nane on
the tags supplied by the State of Florida is visible and legible to a
person with normal vision at 100 feet."” 1d. at 957.

Simlarly, the |legislature cannot have intended that state

i ssued tenporary tags be visible and readable from 100 feet when the

14



expiration date is handwitten on the tag and a separate statute
specifically for tenporary tags requires only that the tenporary tag
be "conspicuously displayed in the rear |icense plate bracket or
attached to the inside of the rear wndow in an upright position so
as to be clearly visible fromthe rear of the vehicle." 8320.131(4),

Fla. Stat. (2000). See also State v. Garcia, 696 So.2d 1352 (Fl a.

5th DCA 1997)(affirmng trial court granting suppression notion where
of ficer stopped vehicle on dark and rainy night because he could not
read expiration date on valid tenporary tag displayed "high up" in
rear w ndow) .

"Statutes, as a rule, "will not be interpreted so as to yield

an absurd result.’ Wllians v. State, 492 So.2d 1051, 1954 (Fl a.

1986)." State v. lacovone, 660 So.2d 1371, 1373 (Fla. 1995). It is

i ndeed absurd to interpret these statutes as requiring a citizen to
use a state issued tag which does not conply with the 100 feet
visibility requirenment and thus subjects every driver with a vehicle
di splaying a tenporary tag to police detention. Instead the

princi ples of common |aw statutory construction and constitutional
due process require that the tenporary tag provision be construed to
control over the license plate provision. This neans that the
visibility requirenment nust be construed to nean "visibility" and not
"readability." Additionally, the 100 feet visibility requirenent

must be interpreted as applying only to permanent |icense plates and

15



not read to apply to tenporary tags. Therefore, under the applicable
state |l aws, the deputy had no | egal grounds to stop M. Diaz. |If,
however, the police can legally stop a car with a tenporary tag
cont ai ni ng an unreadabl e expiration date, the police cannot conti nue
the detention once the officer can read a properly displayed and
visible tenporary tag

The state also argues that the license tag in this case did not
conply with the tenporary tag statute requiring it to be clearly
visible fromthe rear of the vehicle, because the tag could only be
read fromthe rear bunper of the vehicle. Petitioner's Initial Brief
at 5. Cearly rear bunper visibility, as occurred in this record
(T5-8), does conply with the statute's requirenent of visibility from
the rear of the vehicle. 8 320.131(4), Fla. Stat. (2000).

Readability and visibility are separate and di stinct require-
ments. The statute for tenporary tags requires "visibility," 8
320. 131(4), Fla. Stat. (2000), which is |l ogical, because the driver
deci des where to place the tenporary tag and can determ ne
visibility. The statute does not require "readability," which is
also logical, since it is not the driver who nakes the tag readabl e,
but the state agent who issues the tag.

Wet her a tenporary tag is visible cannot depend, as the state
argues, Petitioner's Initial Brief at 5-6, on a particular officer's

ability to read the handwiting of the bureaucrat issuing the

16



tenporary tag. |If each officer's ability to read handwitten dates
on tenporary tags becones the litnus test for determning if an
of ficer has grounds to stop a car carrying a tenporary tag, then
every car with a tenporary tag could be |legally stopped, as |ong as
the officer stated he could not read the handwitten expiration date
on the tag except upon close examnation. This court should not
carve such a tenporary tag exception to the state and federa
constitutional provisions forbidding random seizures. Art. |, 8§ 12,
Fla. Const.; U S. Const. Anend. 1V, XIV. The state's argunent
shoul d be rejected.

The state al so argues that the Florida identification card was
| egal |y obtained, regardless of the legality of the stop itself. The
state asserts that when M. Diaz saw Deputy Crunpler, M. D az handed
over his Florida identification card and stated that his |icense was
suspended. Petitioner's Initial Brief at 6. This argunment was not
presented belowin either the trial court or the district court and
was not the basis for the trial court's denial of the suppression
notion. (T15; R32), Answer Brief of Appellee at 2-4.2 A |egal
argunent and the facts supporting it which were not presented in the

| ower courts should not be presented for the first time in this

2 M. Diaz's initial brief in the district court stated, "The
state did not prove or argue bel ow that the subsequently obtained
identification was gotten through valid consent. (1:T6, 15)."
Appellant's Initial Brief at 6. The state did not dispute this in
its answer brief in the district court.

17



court. Hayes v. Florida, 470 U.S. 811, 814 n.1 (1985); Tillman v.
State, 471 So.2d 32 (Fla. 1985).

This state argunent nost |likely was not relied upon in the
trial court because there are no historical facts to support it. The
testinony of Deputy Crunpler shows that at some unspecified point
after the officer "cane in contact” with M. Diaz, M. D az gave the
officer a Florida identification card. (T6). There is no evidence
that M. Diaz gave the deputy the identification card spontaneously
or voluntarily. (T6). The state had the burden of presenting
evi dence that the stop and seizure of the identification evidence

were legal. Palner v. State, 753 So.2d 679, 680 (Fla. 2d DCA 2000).

If the state based the stop's legality on M. Diaz's behavior after
nmeeti ng Deputy Crunpler, the state should have sought to make a
record with evidence showi ng facts to support such behavior. Since
the state presented no evidence to support legally acquiring the
identification card through voluntary neans, this argunent nust be
rej ect ed.

There is also no record evidence that M. Diaz said anything to
Deputy Crunpl er about his |license being suspended. (T6). The state
on appeal relies on facts in the probable cause affidavit as "proof"
of a statenent by M. Diaz. Petitioner's Brief at 2. A probable

cause affidavit is not evidence. Azadi v. Spears, 2001 W 418748, 26

Fla. L. Weekly D1077 (Fla. 3d DCA, filed April 25, 2001). The state

18



cannot now in this court cure a deficient record with unproved facts
it would Iike the record to contain in order to support its new
theory of the stop's validity.

The third basis for the state's argunent is |ikew se w thout
record support. The state concludes that "the del ay between the
deputy's determ nation that Respondent's tenporary tag was a valid
one and the deputy's making contact with Respondent and | earning that
Respondent's driver's |license was suspended was very brief - a matter
of a few nonents." Petitioner's Initial Brief at 6. The state gives
no record support for this factual assertion in the brief, and no
record evidence exists to support this conclusion. There is no
evidence in this record about how nuch tinme passed fromthe tinme the
of ficer saw he could read the tenporary tag and then obtai ned
evi dence of the suspended license. There are no facts to show what
ki nd of delay occurred once the deputy could read the tenporary tag.
Since the state did not establish bel ow through facts that the
contact was de mninmum it cannot now ask this court to issue a
ruling relying on those nonexisting facts. Again, this court should
not decide this case based on argunents and facts not presented in

the courts below Hayes v. Florida, 470 U. S. 811, 814 n.1 (1985);

Tillman v. State, 471 So.2d 32 (Fla. 1985).

There is no conflict between the district court's decision in

this case and the decisions of Bass and WKkso; thus jurisdiction does

19



not lie in this court. The Second District decision rightly ruled
that the trial court erred in denying the notion to suppress. The

deci sion of the Second District should be affirned.

20



CONCLUSI ON

Respondent Johnny Di az respectfully requests that this Court
decline to accept jurisdiction over this case or affirmthe decision
of the district court to reverse the judgnent and sentence bel ow and

di scharge M. Diaz.
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