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STATEMENT OF THE CASE

On Novenber 18, 1997 the grand jury returned a three count
indi ctment charging Appellant with (1) the preneditated nurder
of Charles Shaw, (2) the attenpted first degree nurder of Lissa
Shaw, and (3) aggravated assault wth a firearm upon Roy
| sakson. (V1: R 7-8). Appel l ant entered a not gquilty plea and
subsequently filed a notice of intent to rely on an insanity
def ense. (V1: R 10; V2:R 32-33). The court entered an order
appointing three confidential nental health experts to assist
defense counsel in the preparation of his defense (Dr. Paul
Kling, Dr. R cardo Rivas, and licensed clinical social worker
Maria Otiz) as well as an order appointing two experts to
exam ne Appellant to determ ne whether he was insane at the tine
of the crime (Dr. Bruce Crowell and Dr. R chard Keown).
(V1: R 11-12, 16-18; V2:R 19-21; V3:R 45-47).

The case proceeded to jury trial on July 25-28, 2000 before
t he Honorabl e Judge Thomas S. Reese. At the conclusion of the
trial, the jury returned a quilty verdict as charged on all
three counts. (V4:R 84-86).

After conducting the penalty phase on Cctober 10, 2000, the
jury returned an advisory verdict of 9-3 recomendi ng the death
penal ty. (V5: R 138). The court conducted a Spencer hearing on

Novenber 3, 2000, and on January 29, 2001, the court rendered an



order inposing the death penalty for the nurder of Charles Shaw.
(V5: R 168-97, 203-16). The court also inposed a consecutive 151
nmonth sentence for the attenpted nurder of Lissa Shaw and a
consecutive five vyear sentence for the aggravated assault
conviction, each with a three year mninmm mandatory sentence
for the use of a firearm (V5: R 196-97). Appellant filed a

noti ce of appeal on February 1, 2002.



STATEMENT OF THE FACTS

Appel  ant and Li ssa Shaw were involved in a relationship for
about two years. (Vv2:T.282). At the beginning of their

relationship, Lissa lived with her parents in a house on Dresden

Court. The house was in a gated comrunity that had renote-
controll ed gates. (V2:T.293). Li ssa and her daughter from a
previous marriage eventually noved into a trailer wth

Appel | ant . (V2:T.282). Lissa testified that she had an on and
off rocky relationship wth Appellant. (V2:T.283). She
characterized Appellant as a very jealous and controlling
person. (V2:T.283).

About two nmonths before the nurder, Lissa left Appellant and
noved back in with her parents.! Lissa was the one that actually
made the decision to nove, but it was “sort of a joint-type
thing.” (V2:T.284). After she noved back in with her parents,
Appel lant continued to try to have contact with her. He call ed
her and he tried to see her in person. She did not want to have
any contact with him (VvV2:T.285). After she noved out, they
talked a "handful" of tines. The last time she talked to
Appel  ant was Septenber 17 or 18, 1997. After that date she

chose not to talk to himanynore. (V2:T.308-09).

1Between the tine she first nmoved in with Appellant and the
end of August, 1997, she noved out three tines. (V3:T.306).
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On the norning of Cctober 28, 1997, Lissa was going to work.
She was afraid and "felt that things were going on" so she had
a pattern that she did every norning. (V2:T.285). She went out
into the garage and got in her car. She drove an Iroc Canaro
that she kept parked in the garage because she didn't feel safe
to go outside.? (V2:T.285). Lissa put all her stuff in the car,
| ocked her door and | eaned over to |ock the passenger door, and
then hit the garage door opener to open the garage door. She
caught a glinpse in the rear view mrror that sonmebody had cone
underneath the door so she reached for the door to nmake sure it
was | ocked and then sat back in the seat. (V2:T.286).

When she turned around, Appellant was standing at her
w ndow. He had a revolver pointed right at her head
(V2: T.286-87). Appel l ant kept telling her to get out of the
car. The wi ndow was up and they were factory tinted. Lissa was
telling him to "please don't do this, please don't do this,
don't hurt me." After she pled with him and she saw it wasn't
working she told him to hold on and let her get her stuff.
(Vv2:T.287). Lissa |eaned down I|ike she was getting stuff
underneath her feet and reached over and grabbed the gear shift

and put the car in reverse. She hit the gas and took off.

’Lissa testified that she was afraid of Appellant because he
had beaten her up on nore than one occasion. (V2:T.314).
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(Vv2: T.287-88). She didn't know whether it was at that exact
time or when Appellant heard the gear go in that he started
shooting. She recalled hearing three shots. (V2:T.288).

At the time, she didn't know that she had been hit by any
bul l ets. There was an island right behind their driveway and
Li ssa struck the island when she backed out of the garage. She
| ooked out, put the car in gear and drove out. Li ssa hesitated
at the stop sign and turned to |leave to get away. She |ooked in
her side view mrror and saw Appellant on the grassy area |ike
he was com ng towards her. (V2:T.289-91). The last thing Lissa
saw when she was |eaving the house was Appellant in the front
yard with the gun pointed straight at her father while her
father was about five feet away. (Vv2:T.303). As she was
driving away from her street, Lissa saw a man jogging and she
slowed down to tell him that he needed to call the police
because there was sonebody in her house that had a gun and there
were still people left in the house. (V2:T.291).

Lissa drove herself to the hospital and realized when she
got there that she had been shot. Deputy Denise Whner
responded to the hospital and noted the gunshot wounds to
Lissa’s neck and shoul der area. (V2:T.360). Lissa told the
deputy that the last thing she saw upon driving away was

Appel lant chasing her father across the yard with a gun.



(V2: T.361-63).

Barbara Shaw lived in the house at Dresden Court wth her
husband, Charles, her daughter, Lissa, and Lissa s four-year-old
daughter, Tayl or. (V2:T.240-41). At about 6:30 in the norning
on Cctober 28, 1997, Barbara was |lying in bed when she heard her
daughter Lissa in the kitchen area getting ready to |eave for
wor k. She heard Lissa go through the laundry room into the
attached garage. (V2:T.242-43). Barbara heard Lissa get into
her car, slam the door, start the engine and open the garage

door. The next thing she heard were five gunshots. (V2:T.243).

Charl es Shaw was half asleep when Barbara shouted at him
that it sounded |ike gunshots were fired after Lissa had just
went out the door to work. (V2:T.246). M. Shaw sat up for a
mnute to orient hinself on the side of the bed and then he
junped up and ran outside dressed only his underwear.
(V2:T.246-47). A couple of mnutes el apsed before Barbara heard
her husband's voice. He was talking very softly and was sayi ng,
"Calm down, put it down, cone on, calm down, take it easy."
(V2:T. 247). Charles was not talking to her but at that tine,
she did not know who he was talking to. Ms. Shaw, a
quadriplegic, was unable to get out of bed to do anything, but

she managed to roll over and see Appellant standing there wth



a gun. (V2:T.247-48).

Appel  ant cane through the bedroom door and stood at the
side of the chest of drawers that is closest to the door.
Charl es was standing on the other side of the chest of drawers,
closer to the bathroom door. (V2:T.251). Appel I ant  was
standing with the gun in his hands pointed straight out,
directly across the chest of drawers at her husband and the gun
was six to eight inches from his chest. (V2:T.251). Her
husband was pleading with Appellant to put the gun down and to

cal m down, but Appellant did not do this, he pulled the trigger

once and the gun just clicked. (V2: T.251-52). Apparently,
there was no shell. Ms. Shaw heard her husband audi bly sigh
and observed him visibly relax, like "thank God there was

nothing in the gun.” (V2:T.252-53).

Barbara Shaw testified that Appellant was “very fast. He
had the gun in his left hand and he flipped it open so the
cylinder fell out, tipped it up so the shells fell out and
rel oaded.” (V2: T.253). Wen M. Shaw realized Appellant was
reloading, he ran to the bathroom because there was no place
else to go. There was no way for him to get out of the
bat hr oom Appel lant followed him in imediately. Her husband
stopped in front of the shower and he turned around and he

| ooked at Appellant and he put his hand up and said, "Ch, man.



Wiy you got to do this?" (V2: T. 253). Appel lant pulled the
trigger three times, one after the other. The gun fired and
Ms. Shaw saw her husband's knees buckle and he grabbed his
m dsection and fell over face first onto the floor. (V2: T. 253-
54). During this incident, Ms. Shaw never saw her husband neke
any overt novenents toward Appellant. (V2:T.277).

After Appellant shot M. Shaw three tinmes, he came out into
t he bedroom besi de Barbara and she screaned at him "Wy did you
do this, why did you do that?" Appellant said he deserved to
di e. (V2:T.254). Barbara testified that she thought Appellant
was out in the bedroom with her for about 30-60 seconds but she
was so terrified she was not certain of the tine. (V2: T. 254-
55). She thought Appellant was going to kill her because she
saw what he had done to her husband. All of a sudden Appellant
turned around and went back into the bathroom and stood over her
husband. (V2:T.255). He wal ked up to where her husband's body
was laying and he bent over him and ainmed the gun at her
husband's | ower back and pulled the trigger. He noved his arm
further toward his left and pulled the trigger again. Bar bar a
could not see what Appellant was pointing at when he pulled the
trigger the second tine; she could only see the span of the
novenent of his arm  She testified that M. Shaw s head was in

that direction. (V2:T.25556).



Appel l ant canme back out to Ms. Shaw and told her that he
had never been in any trouble before and she told him that he
was now. He said that "if that bitch of a daughter of yours, if
| could have got her, | wouldn't have had to kill your husband."

(V2:T. 256). Appel lant was in the Shaws' house for between 45

m nutes and an hour after he shot M. Shaw He spent tine
talking to her. He was all over the house, checking out the
r oons. She heard him go into her daughter's and grand-

daughter's room She heard him make a phone call which Ms.
Shaw assunmed was to his nother because he was speaking in
Spanish and she knew his nother did not speak English.
(V2: T. 256- 57).

Appel l ant was wal king through the house, passing the gun
from one hand to the other and he would | oad and unl oad the gun
and put it underneath the bed. He did that three or four tines.

(V2: T.258). At one tinme he told her he wanted to shoot hinself,

that he shoul d just "blow ny brains out.” She told himthat
she thought that would just be one nore senseless killing.
(V2:T. 258). He also told Barbara that her husband was
prejudiced and that he deserved to die. He told her she was

probably prejudiced too. (V2:T.270).
Del ores |saakson, a neighbor of the Shaws, testified that

she was about to go jogging at about 6:30 a.m on QOctober 27,



1997, when she canme out of her house and noticed a gentl eman
wearing dark clothing standing between the Shaws’ garage door
and the back of their van. (V2:T.317-18). The van was parked
facing the street. The individual was between the cl osed garage
door and the back of the van. Ms. Isaakson wasn't sure who the
person was, she hadn't seen him before and there were no other
cars around. She testified that she thought the person saw her
and then he wal ked around to the passenger side of the van so
she could not see himanynore. (V2:T.318-21).

Ms. |saakson becane concerned and went inside and nentioned
to her husband, Roy, that there was sonebody outside who was
ki nd of suspicious. Her husband was just waking up and was in
bed. He was a retired police lieutenant and she asked himto go
and investigate. (V2:T.321). Then, she heard squealing of
tires and two shots. She called Barbara Shaw, but did not get
a response. Both Delores and Roy I|saakson went outside and
wal ked up to the Shaws’ house. They observed the garage door
open and they could see that the door leading into the |aundry
room was also open, with a figure noving back and forth in the
doorway. (V2:T.323-24).

Roy |saakson testified that when he saw the individual
paci ng back and forth, he thought it was unusual. (V2:T.329).

M. |saakson went into the garage and called out for Charles

10



Shaw. Appel l ant stepped into the garage, raised a black,
snubnose revolver and pointed it at his face and said, "Get the
fuck out of here.” (V2: T.329-30). M. |saakson was concerned
for his life. He said, "You ve got it" and proceeded to |eave.
Appel l ant's deneanor was that he was sonewhat agitated and M.
| saakson testified that Appellant did not appear to be
i ntoxicated. (V2:T.330-31).

Patricia Hadgehorn, another neighbor that |ived on Dresden
Court, testified that at approximately 6:50 a.m she heard five
gunshot s. (Vv2: T.338-39). She knew exactly how many shots were
fired because she counted them off on her fingers. Ms.
Hadgehorn had just been on a jury two days earlier and she was
intent on listening to all the testinony and it was still wth
her. She stated that all five shots were fired consecutively.
(V2: T. 339- 40).

After hearing the five shots, Ms. Hadgehorn heard tires
screeching and she called her husband to conme out on to the
| anai . She heard tires screeching and assuned that the car
turned the <corner and it had run up on an enbanknent.
(V2: T.340-41). She then heard what she thought was the car
backing down like tires rolling down over the curb and then the
car sped away and that is when she and her husband saw the car

| eave. She recognized it as Lissa Shaw s blue car. (V2:T.341).
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M's. Hadgehorn left and started wal ki ng towards the Shaws’ house
when she heard Roy |saakson in his driveway yell at her to get
back in her house, which she did. (V2:T.342-43).

Deborah Wlson lived in the sanme nei ghborhood and |eft her
house the norning of October 28, 1997 to go walking at 6:10 a.m
(V2:T.344). On her way back from her wal k, she heard five or
si x gunshots. After the gunshots, she heard tires squealing and
saw a car cone around the corner at a very rapid pace and hit
the curb. (V2:T.346). After the car drove away, Ms. WIson saw
Appel l ant cone fromthe corner and go back into the street. She
went behind the trees toward the berm hedge to take cover. She
observed Appellant going backwards into the street with his
hands behind his back. She could not see if the person had
anything in his hands. (V2:T.349). M. Shaw, dressed only in
his underwear, cane out and stood on the corner. He was
pointing his finger at Appellant, who was standing in the
street. She could not hear what they were saying. During this
time she did not see Appellant renove his hands from behind him
when M. Shaw was there. (V2: T.349-50). She saw M. Shaw
| eave.

Ms. WIlson saw Appellant approach a green electrical or
t el ephone box. He took his hands from behind him and he laid

sonething on top of the box. Then he reached in his right

12



pocket, pulled sonething out of his pocket, reached back on top
of the box, held it and did a notion |ike he was |oading a gun
(V2: T.351-53). She could not tell what the object was that was
on top of the green box.

O ficer Roger Turner of the Lee County Sheriff’'s Ofice was
the first law enforcenent officer to arrive at the Shaws’
residence. He arrived five mnutes after the dispatch call cane
in at 6:40 a.m (V2: T. 365-66) . Oficers established
conmuni cations with sonmeone inside the residence and about an
hour later, Appellant exited the house through the garage.
Oficer Turner told Appellant to get down on his knees. He took
Appel lant down “to his face” and shook him down for weapons.
(V2: T.371-72). Appellant did not have any weapons on his
per son.

Richard Joslin, a deputy in the forensic unit, entered the
residence imedi ately after Appellant was apprehended and took
phot ographs before anything was disturbed. (V3:T.388-91).
After taking photographs, he began to collect evidence. Oficer
Joslin collected six spent .38 shell casings from the master
bedroom and |ocated a .38 Rossi five-shot revolver from under
the bed with six live cartridges next to the gun. (V3:T.392-
99) . Inside the garage, Oficer Joslin located a pack of

Newport cigarettes. Qutside of the residence, he |ocated sone

13



cigarette butts and broken glass with window tint attached to
it. (V3:T.404).

Oficer Joslin also processed Lissa Shaw s vehicle once it
was secured at the sheriff’s warehouse. Two projectiles were
recovered from the steering wheel of the vehicle. One was a
portion of a projectile and the other was a whole projectile
(V3:T.405-09). Projectiles were also recovered from the right
front passenger door of the vehicle. (V3:T.412)

On cross-exam nation, defense counsel questioned Oficer
Joslin regarding blood sanples taken from the scene. O ficer
Joslin recovered blood sanples from the foyer floor near the
entrance of the master bedroomi from the floor near the entrance
to the northeast bedroomone of the bedroons on the other side
of the house; from the inner side of the right door to the
nort heast bedroom from a child' s drawi ng paper that was found
on the dresser in the northeast bedroom from the |arge pool of
blood in the nmaster bathroom where the victim had laid; from a
cutting board near the southwest corner of the master bedroom
from a man's shoe on the floor near where the victinmis guns

were;3® from the east wall of the master bath, opposite the

3Barbara Shaw testified that they had guns in the house but

they had just cone the previous Friday. They were hunting
weapons that were broken down and packaged from when the Shaws
had noved two and half years previous. (V2:T.252). Oficers

| ocated the two guns and they were packaged as indicated by Ms.

14



shower; and from the southeast corner of the kitchen counter
near the phone; and from the phone in the kitchen. (V3: T.415-
17). Joslin did not test the blood, but sent it to FDLE for
testing. (V3:T.417-19).

When crine scene investigator Robert Walker testified about
assisting Oficer Joslin in collecting the evidence, defense
counsel questioned him about the blood sanples sent to FDLE
(V3:T.437-38). The State objected to the testinony regarding
the adm ssibility of the FDLE results on the blood sanples
because defense counsel did not lay the proper foundation for
its admssibility and there needed to be a Frye hearing before
any DNA evidence could be introduced. (V3:T.438-39). The tria
court sustained the objection. (V3:T.439).

Crime scene investigator Wl ker traced ownership of the
firearm and determ ned that the gun was purchased by Appellant
from Rick’s Pawn Shop in Fort Mers, Florida. (V3:T.436-37).
Phillip Prinrose worked at Rick’s Pawn Shop in Cctober, 1997.
On COctober 6, 1997, Appellant cane in an purchased a Rossi .38
revol ver. He described Appellant as eager to purchase a
firearm (V3:T.441-42). Appel lant was not able to take

possession of the gun because of the three-day cooling off

Shaw. Nei t her of the weapons appeared to be opened and there
were no fingerprints on the weapons or the vinyl case.
(V3:T.413-15).
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peri od. Three days later, Appellant cane in to pick up the
firearm but he was unable to because he had only a “conditional
approval .” (V3:T.443). M. Prinrose told Appellant that he
woul d call FDLE in three to five days to see if he was approved.
During this time, Appellant continued to call him about every
day to see if he was approved. Appel lant was irate because
there was a delay and wanted to cancel the transaction.
(V3:T.444). M. Prinrose told him they could not cancel the
transacti on. Finally, on Cctober 16, 1997, Appellant was able
to take the gun with him (V3:T.445).

Carol Huser, medical exam ner for Lee County, testified that
she conducted an autopsy on Charles Shaw on October 28, 1997.
She noted five gunshot wounds, but was unable to testify to the
sequence in which the victim received the wounds. (V3:T. 450-
55). M. Shaw suffered a painful flesh wound to the right calf,
and two non-fatal wounds to the abdonen, each going in different
di rections. (V3: T.456-58). The nedical examner also noted a
wound to the upper chest that entered at a shallow angle near
the wvictims nipple. This wound broke the third rib and
perforated the victims lungs and heart. A person could survive
with such a wound for a second to perhaps a mnute or two and
woul d beconme unconscious “very quickly.” (V3: T.455-56, 464).

The last gunshot wound noted was to the back of the victinis
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head. There was sone stippling at the entrance of this wound
whi ch she did not observe on any of the other wounds. It went
through the brain and the brain stem and |odged against the
skull. The injury was instantly fatal. (V3:T.459-60).

The State called Appellant’s brother, Jose Diaz, to testify
regarding Appellant’s actions imediately prior to the nurder.
In Cctober 1997, Jose had only been living with his brother for
a nonth or less. (V3:T.467-68). On Cctober 27, 1997, Appellant
asked Jose for a ride to a friend' s house the next norning.
Appel  ant wanted Jose to take him about 5:30 the next norning.
(V3:T.469). The next norning, Appellant drove Jose and his
girlfriend to the Shaws’ gated comunity. Jose did not notice
that Appellant had any guns with him or any bullets in his
pockets. (V3:T.471).

Al t hough Appell ant was not a snoker, Jose testified that he

had started snoking Newport cigarettes lately. (V3:T.473-74).

Jose did not recall if Appellant was snoking Newports that
nmorning or not. There were gates at the place where they
stopped the car. Appel lant got out of the car and Jose’'s

girlfriend got in the other side and she drove Jose to work.

(V3:T.474). Jose testified that |aw enforcenent officers cane
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to their house a couple of days later with a search warrant.?
They took sonme things from the house and l|located a letter
Appel lant wote to Jose. The letter stated:
Jose First | want to apol ogize for using you or to
lieing to you to take me where you did I felt so bad

but there was no other way. Theres no way to explain

what | have to do but I have to confront the woman who

betrayed ne and ask her why because not knowing is

literly killing nme. \What happens then is up to her.
| f what happen is what | predict than |I want you

to tell our famly that | |ove them so nuch. Bel i eve

me | regret having to do this and dieing know ng |

broke nmy nons heart and ny nmakes it even harder but |

cant go on like this it’s to nuch pain. WelIl | guess

that all theres to say | love you all.

Joel
P.S. Soneone let ny dad know just because we
werent close doesn’t nean | don’'t |ove him because |

do.

(V3: R 62).

After the State rested its case-in-chief, defense counsel
moved for a judgnent of acquittal which the trial court denied.
(V3: T.508-13). The State then orally noved to prevent a defense
witness, Dr. Kling, from testifying about DNA results or from
testifying about any struggle between Appellant and Charles
Shaw. (V3:T.523-31). The trial judge sustained the objection

as to the DNA results, but allowed Dr. Kling to testify about

A0 ficer Chiapetta, the agent that served the search
warrant, testified that it was served the day of the nurder.
(V3:T.498-99).
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any struggle. (V3:T.531)
The defense called Dr. Kling, a clinical psychologist, to
testify about his examnation of Appellant. Dr . Kl i ng

adm nistered three personality tests to Appellant: the Rorschach

| nkbl ot, the M nnesota Muiltiphasic Personality Inventory |1, and
t he M1 on Mul ti axi al c i ni cal | nvent ory, Ver si on 1.
(V3: T.539-40). Based on his interview of Appellant and the

tests results, Dr. Kling initially opined that Appellant was
sane at the tinme of the crine. However, after reviewng the
depositions of Lissa and Barbara Shaw and Deborah W1 son, the
doctor changed his mnd and reported that Appellant was insane
at the tinme of the nurder. (V3: T.542-44). Dr. Kling testified
that Appellant suffered from a defect of reason resulting from
a disease of the mnd. (V3:T.545). Dr. Kling diagnosed
Appellant with both inpulse control disorder and intermttent

expl osive disorder. (V3: T.570). Dr. Kling thought that

Appel lant was aware of what was happening on the day of the
crime but he did not know what the inplications were.

(V3: T.545). In an abstract and general sense, Appellant knew
right from wong, but he was not able to distinguish between

right and wong on that date as other people would. (V3:T.546).

On cross-examnation, Dr. Kling admtted that he was unaware
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t hat Appellant had procured the firearm several days before the
murder and that he had called the pawn shop daily inquiring
about the gun. Dr. Kling was also unaware that Appellant had
purchased bullets, witten a note to his brother telling him
what he was planning on doing, and walked to the victins’
residence from where he was dropped off. (V3: T.552-55). The
doctor admtted that these were facts which nmay have been
inportant in his ultimate conclusion that Appellant was legally
i nsane. (V3:T.554-55).

Appel lant testified that he net Lissa Shaw in 1995 and dated
her for about a year before they noved in together. (V3:T.577).
Appel  ant net Barbara and Charles Shaw but avoi ded them because
they did not like him According to Appellant, once Lissa noved
out, he continued to have contact with her and saw her often.
Sonetinme in Cctober, 1997, Lissa conpletely broke off all
communi cation. (V3:T.581-82). Appellant becane very depressed.

Prior to Cctober 28, 1997, Appellant went to Rick's Pawn
Shop and purchased a gun because his place had been broken into
and Lissa's father had a couple of tools in the patio and he did
not know if he was involved. (V3: T.583). He acknow edged t hat
he went into the pawn shop angry on the third day, but testified
that he was angry because his place was being broken into and

the pawn shop would not give him an answer. He told the pawn
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shop to just give himhis noney back. (V3:T.584).
The night before the incident, on Cctober 27, he canme hone
very late at night and started drinking and got depressed.

Before Jose went to bed, Appellant asked him for a ride to a

friend's house the next norning. Before Appellant left the
house on October 28, he wote Jose a letter. Appel | ant
testified that he did not plan on shooting or killing anyone.

(V3:T.586-87). Appellant had the gun with him He usually kept
the gun in the house but since his brother was living with him
and he woul d have the kids over, Appellant started keeping it in
the car. (V3:T.588).

When they were about to |leave his residence, Appellant
remenbered the gun being in the car and so when his brother was
not | ooking, he put the gun on because he did not want to | eave
it in the car because his brother was going to have the car the
rest of the day. (V3:T.588). He believed the gun was | oaded
because he always kept it |oaded and there was also a round in
the gl ove conpartnent. (V3:T.589). Appel lant clainmed that it
was just a coincidence that he took the gun wth him
(V3:T.592). If the gun at been inside the house he would have
never of taken it. However, since it was in the car and he did
not want to leave it there, he took it wth himwhen he arrived

at Cross Creek Estates. (V3:T.589, 592).
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After wal king to Lissa Shaw s house and waiting outside her
garage for about ten mnutes, the garage door went up.
Appel | ant approached the car and told Lissa that he needed to
talk to her. (V3:T.590-91). She did not want to open the door
and he kept telling her that all he wanted to do was talk to
her . He went in front of the windshield and pulled the gun out
and pointed it at her, trying to scare her. Wen he realized
that he scared her, he put the gun down and went back to the
driver's side and kept asking her to talk to him (V3: T.591).
She put the car in reverse and Appellant was standing so close
to the car that when she put it in reverse, the car alnost ran
over him and that's what "acted" him to shoot. (V3:T.591-92).
Appellant fired nore than once because it was just his “bad
reaction” when she threw the car in gear and the car backed up
and al nost ran himover. (V3:T.592).

Appellant first saw Charles Shaw when he canme out of the
house. Appellant testified that M. Shaw was running toward him
and forced him off of the sidewalk into the road. (V3: T.593).
They argued first and then they fought. (V3:T.594). Appel | ant
wanted to |eave, but M. Shaw did not want him to |eave. M.
Shaw pushed him back into the yard because Appellant wanted to
wal k away. When they were in the garage they got into a fight

again and Appellant testified that M. Shaw struck him wth
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sonet hi ng. He didn't know if it was his fist or an object but
M. Shaw hit him and that's "when | lost it." (V3:T.594).°

After M. Shaw hit him Appellant lost control and chased
him into the house. Appel | ant does not renmenber what happened
after they went into the house, but has flashbacks of certain
events. (Vv4:T.596-98). Appel lant testified that he definitely
did not stop and load the gun inside the residence; M. Shaw
woul d not have let him (Vv4:T.598). Appel l ant stated that he
fired all five shots at once and he did not |eave the bathroom
and then go back in and fire nore shots. After the shooting,
Appel I ant unl oaded and rel oaded the gun because he was pani cki ng
and in shock. (V4:T.599-600).

On cross-exam nation, Appellant testified that he got into
a scuffle with Charles Shaw outside the house. (V4:T.615). M.
Shaw tried to corner Appellant between the van and the garage
door . (V4:T.617). According to Appellant, M. Shaw attacked
himin the yard and in the garage. (Vv4:T.618). M. Shaw was
not able to westle the gun away from him but that was what he
was trying to do. (Vv4:T.619). The last thing Appellant

remenbered was M. Shaw hitting himwth his hands or a tool and

*Def ense counsel introduced into evidence Appellant’s
booki ng phot ograph, defense exhibit #1, which purportedly shows
a cut on one side of Appellant’s face and a birthmark on his
ot her cheek. (V3:T.595).
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that is what caused Appellant to chase M. Shaw. (V4:T.619-20).
Appel lant "lost it" after M. Shaw hit him (V4:T.620).

Appellant testified that once they were in the bedroom
Appellant fired the gun and there were bullets in it. He did
not reload the gun. (VA4:T.623-24). After M. Shaw went into
the bathroom Appellant followed him in. Appel l ant shot M.
Shaw a couple of tinmes when he fell down. Appel I ant  kept
shooting. After M. Shaw was down on the floor, Appellant could
have kept shooting and struck M. Shaw in the back of his head.
Appel  ant guessed his hand was following M. Shaw while he was
going down and the whole thing was a bad reaction. (VA: T.625-
26) . Appel I ant asserted that Ms. Shaw |ied when she testified
that Appellant went back into the bathroom a second tinme to
shoot her husband. (V4:T.608).

After the defense rested and renewed its notion for judgnent

of acquittal which the trial judge again denied, the State

cal |l ed psychi atri st Dr . Keown as a rebuttal W t ness.
(Vv4:T.639). At the outset of his testinony, defense counsel
moved in limne to prevent the doctor from referencing a

restraining order Appellant had against him The trial judge
granted the notion. (V4:T.643).
Dr. Keown interviewed Appellant for about two hours and

adm nistered an Anger Styles Quiz which consisted of 30
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true/false questions regarding anger. Appel lant’s answers
indicated that he has a lot of very deep anger or hate and he
has trouble letting go of it. He may spend tine thinking about
vengeful things or actions. (V4:T.646-47). Dr. Keown al so gave
Appellant a test for attention deficit hyperactivity disorder.
The way Appellant scored indicated there was sone possible mld
to noderate degree of attention deficit disorder. The test
results indicated a tendency to be inpulsive and to not
necessarily be very assertive at tinmes. (V4:T.648).

D agnostically, Dr. Keown saw Appellant at the tine as
suffering from an adjustnent disorder with depressed nood. The
depression was situational and nost likely due to his current
| egal situation and his incarceration. It is not unusual for
peopl e to be depressed. Dr. Keown believed that Appellant did
not seemto fit the pattern of intermttent explosive disorder
(V4:T.648-50). There was also a possibility of dependent
personality features and passive/aggressive features. Appell ant
had no history of nedical problens, no neurol ogical problens,
and no seizures or head injuries. Appel l ant reported that the
ni ght before the murder he had been drinking Crown Royal, but he
did not feel drunk. (V4:T.652).

Dr. Keown opined that Appellant was sane at the tine of the

of fense and was able to appreciate what he was doi ng and he knew
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the difference between right and wong at the tinme of the
commi ssion of the crine. (Vv4:T.653). In formng this opinion,
Dr. Keown noted that the comm ssion of the crinme took a |ot of
pl anni ng; he had been thinking about a course of action for sone
time; he got the gun ahead of tine; he nmade sure to get there
before Ms. Shaw went to work; he did not tell his brother where
or why he was going because he probably thought his brother
would try to prevent him and his activity throughout the
i ncident was goal directed. (V4:T.653). VWhen Appel | ant went
back and shot M. Shaw the second tinme and at close range to the
head, that shows a very deliberate sort of thinking. A person
does not do that unless they are thinking of killing sonebody
and making sure they are dead. (V4:T.653).

After closing argunents and instructions to the jury, the
jury returned guilty verdicts for all three charged crines:
guilty of first degree preneditated nurder, qguilty of attenpted
first degree nmurder with a firearm and guilty of aggravated
assault with a firearm (V4:T.793).

The trial court conducted the penalty phase proceeding on
Cct ober 10, 2000. The State did not present any additional
evidence and relied on the evidence presented at the guilt
phase. (V5:T.820). Def ense counsel called Appellant’s sister,

Mnerva Diaz, as a wtness. Ms. Diaz, who was four years
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younger than Appellant, testified that their father was an
al coholic and drug addict. (V5:T.824). Their father would beat
their nother in view of the children and he was abusive to her
br ot hers. (V5:T.824). Appellant had to quit school in the 9th
grade because their father stopped working and wanted the
children to get jobs and support the famly. M nerva Diaz
believed that her father’s problenms affected Appellant and
caused him to physically strike his three girlfriends.
(V5:T.826, 833). She testified that Lissa Shaw confided in her
t hat Appell ant woul d beat her on a regular basis. (V5:T.835).

Appel lant testified at the penalty phase hearing and
informed the jury that he has no other crimnal history, just
traffic violations. (V5:T.840). Appel I ant then apol ogized to
the victinsg’ famly and to his famly. (V5:T.841). Appel | ant
cl ai med on cross-exam nation that he was only physically abusive
to two of his girlfriends, Mssy and Lissa Shaw. (V5:T.844).

The State requested that the jury be instructed on three
aggravating circunstances: (1) CCP, (2) HAC, and (3) wprior
violent felony conviction. Def ense counsel did not raise any
objections to these instructions. (V5:T.846-47, 891). After
closing argunents, the jury returned an advisory verdict
recommending the death penalty by a vote of 9-3. The trial

judge followed this recommendation and sentenced Appellant to
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deat h. The court found that the three aggravating factors of
CCP, HAC and prior violent felony conviction outweighed the
mtigating factors established. The court found in mtigation

(1) the defendant has no significant history of prior crimna

activity; (2) the capital felony was commtted while the
def endant was under the influence of extreme nmental or enotional
di sturbance; (3) the capacity of the defendant to appreciate the
crimnality of his conduct or to conform his conduct to the
requi renents of law was inpaired; (4) the age of the defendant
at the tinme of the crinme (24 years old); (5) the defendant is
remorseful; and (6) the defendant’s famly history of violence.
The trial court stated that each one of the aggravating
ci rcunst ances, standing alone, would be sufficient to outweigh

the mtigation presented.
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SUMVARY OF ARGUNVENT

Appel  ant argues that the circunstantial evidence does not
contradict, but rather corroborates, his story that the victim
struck himin the face in the garage and he “lost it” at that
time. Contrary to Appellant’s assertion, the State submts that
the evidence does not support his version of events. The State
i ntroduced evidence that clearly refuted Appellant’s testinony
that he fought with Charles Shaw outside of the residence and
that Charles Shaw sonehow corralled him inside the garage.
Rat her, an eyewitness to the incident testified that there was
no physical confrontation between Appellant and M. Shaw outside
the residence and M. Shaw returned to the house and Appell ant
foll owed him Even if Appellant’s claimthat the victim struck
him were true, such an action does not negate the trial court’s
finding of the CCP and HAC aggravating circunstances.

The trial court properly found that the evidence supported
a finding that the nurder of Charles Shaw was especially
hei nous, atrocious, or cruel. Appel l ant pointed a firearm at
M. Shaw and pulled the trigger despite the victims pleas for
his life. Wen the gun did not discharge, the victim physically
relaxed and let out an audible sigh. Appel  ant then proceeded
to enpty the shells from the gun and reload the five-shot

revolver. The victimran into the master bat hroom and Appel | ant
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foll owed him inside. While the victim continued to plead for
his life, Appellant shot himthree tinmes: once in the lower |eg
and twice in the abdonen. Appel lant then left the bathroom
whil e the conscious victim thrashed around in a growi ng pool of
his own blood, fully aware of his inpending death. Appel | ant
eventually returned to the bathroom and shot the victim tw ce

The fifth and final shot was an instantly fatal, execution-style
shot to the back of the victinms head. Gven the victinms
abject terror, fear and enotional strain, this Court should
affirm the trial court’s finding that the instant nurder was
especi al |y hei nous, atrocious or cruel.

The State submts that the evidence established that the
murder was commtted in a cold, calculated, and preneditated
manner. Contrary to Appellant’s assertions, the trial judge did
not err in allowwing the State to argue in its penalty phase
closing argument that the focus of this aggravator is on the
manner of the murder, not the initial target of the nurder. The
key to this factor is the defendant’s |evel of preparation, not
the success or failure of his plan. Here, Appellant had a
prearranged plan to kill his ex-girlfriend when she left her
parents’ honme for work. Al though Appellant failed in his plan
to kill Lissa Shaw based on her evasive actions, Appellant then

turned his attention to her father because she managed to escape
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and Appell ant believed Charles Shaw was prejudiced against him

After chasing the unarnmed and helpless M. Shaw into his
resi dence, Appellant pointed his gun at him and pulled the
trigger. When the gun did not fire, Appellant had to enpty the
cylinder and reload with five bullets. He then shot M. Shaw
three tines. After a brief conversation with Barbara Shaw,
Appel lant returned to the bathroom and fired two fatal shots at
the victim including an execution-style shot. Appel l ant’ s
actions denonstrate a heightened |evel of preneditation.
Because the manner of the homcide was commtted in a cold,
cal culated and preneditated manner w thout any noral or |[egal
pretense of justification, the trial court’s finding of CCP
shoul d be affirned.

Appellant’s death sentence is proportionate to other
capital cases. The trial judge found three valid aggravating
factors: CCP, HAC, and prior violent felony conviction. Thi s
Court has stated that CCP and HAC are two of the nost serious
aggr avat or s. In mtigation, the court gave noderate weight to
a few mtigating circunstances: extrene nental or enotional
di sturbance, Appellant’s age (24 years old) and his famly
hi story of violence. The court found additional mtigating

factors but gave them very little weight. G ven the weighty
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nature of the aggravating circunstances and the insubstanti al
mtigation, this Court should find that Appellant’s death

sentence i s proportionate.
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ARGUVMENT
| SSUE |
APPELLANT'S CLAIM THAT THE Cl RCUMSTANTI AL
EVI DENCE SUPPORTS HI'S TESTIMONY THAT THE
VICTIM STRUCK HIM IN THE FACE DURING AN
ALTERCATION IN THE GARAGE |IS WTHOUT MERIT,
AND EVEN | F APPELLANT' S THEORY |S SUPPCRTED
BY THE EVIDENCE, THI S DOES NOT PRECLUDE THE
TRI AL COURT FROM FI NDI NG THAT THE SUBSEQUENT
MURDER WAS COW TTED IN A COLD, CALCULATED
AND PREMEDI TATED MANNER AND THAT I T WAS
ESPECI ALLY HEI NOUS, ATROCI QUS, OR CRUEL
Appellant’s first issue on appeal is nerely a factual
contention he labels as a “prelimnary point on appeal” relating
to his other appellate sentencing issues of CCP, HAC, and
proportionality. Initial Brief of Appellant at 45. Appel | ant
clains that the circunstantial evidence did not disprove, but
actually corroborated, his testinony that the victim struck him
in the face during an altercation in the garage. The State
submts that the circunstantial evidence did not corroborate
Appel lant’s testinony, but even if it did support his story,
such a finding does not negate the trial court’s finding of the
aggravating circunstances of cold, calculated and preneditated
(CCP) and especially heinous, atrocious, or cruel (HAC).
On or about August 28, 1997, Appellant’s girlfriend, Lissa
Shaw, broke off her relationship with Appellant and noved back
home with her parents. (V2:T.241, 284). Appellant attenpted to

contact Lissa after she noved out of his trailer, but he only
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succeeded in speaking with her a few tines. (Vv2: T.285; 308)
Lissa last talked with Appellant on Septenber 17th or 18th.
(V2: T.308-09).

On Cctober 6, 1997, Appellant went to R ck’s Pawn Shop and
purchased a Rossi .38 Special from Philip Prinrose. After the
three day cooling-off period, Appellant returned to the pawn
shop but was unable to pick up the firearm because he had only
a “conditional approval.” (V3:T.441-43). Primmose told
Appel lant he would call FDLE in three to five days and see if he
had been approved. During this tinme, Appellant continued to
call the pawn shop and M. Prinrose testified that Appellant was
irate with the delay. (V3:T.444). On Cctober 16, 1997,
Appel lant was finally allowed to take the firearm

On Cctober 27, 1997, Appellant asked his brother to give him
a ride to a friend s house the following norning at 5:30 a.m
(V3:T.469). The next norning, Appellant drove his brother,
Jose, and Jose’s girlfriend to the entrance of the Shaws’ gated
comuni ty. Appel lant exited the vehicle arnmed wth the | oaded
.38 Rossi and a nunber of extra live rounds.® Jose's girlfriend
got into the driver’'s seat and drove Jose to work. (V3: T.470-

74) . Appel l ant wal ked about five mnutes to Lissa Shaw s

¢Law enforcenent officers found a box of .38 caliber
ammuni tion at Appellant’s residence. There were 36 |live rounds
in the box of 50. (V3:T.499).
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resi dence and waited outside by the garage.

One of the Shaws’ neighbors, Delores |saakson, was about to
go jogging at approximately 6:30 a.m when she observed
Appel l ant, dressed in dark clothing, standing outside the Shaws’
residence by their garage. She testified that she thought
Appel I ant saw her and he then wal ked around to the other side of
a parked van so she could not see him anynore. (V3:T.320).
Ms. |saakson went back hone and told her husband, Roy |saakson,
a retired police officer, that there was a suspicious person
outside by the Shaws’ garage. Wiile her husband was getting up
from bed, Delores |saakson heard squealing tires and gunshots.
(V3:T.321). She and her husband went outside and observed the
Shaws’ garage door open and the door leading into the Shaws’
| aundry room was al so open. Del ores | saakson observed a figure
nmovi ng back and forth in the |aundry room area. (V3:T.321-25).

Roy |saakson testified that he also observed the figure
movi ng back and forth in the open doorway fromthe garage to the
| aundry room M. |saakson went into the garage and called for
Charl es Shaw. Appel l ant stepped into the garage, pointed a gun
at him and said, “Get the fuck out of here.” (V3:T.330).

Barbara Shaw lived in the house with her husband, Charles,
her daughter, VLissa, and her four-year-old grand-daughter,

Tayl or. On the norning of Cctober 28, 1997, Barbara was in bed
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at about 6:30 when she heard her daughter in the kitchen area
getting ready to |eave for work. (V2: T.240-43). Bar bara heard
Lissa enter the garage, start her car, and then open the garage
door . The next thing Barbara heard were five gunshots.’
(V2:T.243). Bar bara woke her husband up and told him about the
shots, and he ran outside dressed only in his underwear.
(V2: T.246-47). A couple of mnutes passed, and Barbara heard
her husband’s voice saying, “Calm down, put it down, cone on,
cal m down, take it easy.” (V2:T.247, 251). She eventually was
able to roll over in her bed and observe her husband cone into
the bedroomw th Appellant following him?8 (V2:T.251).

Once inside the bedroom Appellant was standing on one side
of a chest of drawers and Charles Shaw was on the other side

pl eading with Appellant to put down his gun and to cal m down.

‘Lissa Shaw testified that Appellant canme underneath the
garage door when she opened it and approached the driver’s side
wi ndow and inmmediately pointed a gun at her head. Li ssa began
pl eading with Appellant to no avail. (V2:T.286-87). She then
told him she would get out of the car and talk to him but when
she reached down to get her belongings, she put the car in
reverse and quickly backed out. Appellant began firing into the
car, striking her in the neck and shoul der area. (Vv2:T.287-88;
360) . As she was driving away from the residence, she saw her
father pointing at Appellant while Appellant pointed a gun at
her father. (Vv2: T.303). VWhile at the hospital, Lissa told an
officer that the last thing she renenbered was her ex-boyfriend
chasing her father across the yard with a gun in his hand.
(V2:T.361).

8Barbara is a quadriplegic who was confined to her bed
during the entire incident. (V2:T.248).
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(V2: T.251). Appellant held the gun in both hands and pointed it
at Charles’ chest. Appellant pulled the trigger once and the
gun just clicked. Charles Shaw gave an audible sigh of relief
and physically relaxed his body, but Appellant flipped the
revolver’s cylinder open and enptied the shells and rel oaded the
gun. (V2: T.253-54). When Charles Shaw realized Appellant was
rel oading the gun, he ran into the master bathroom Appel | ant
followed Charles into the bathroom and M. Shaw put his hands up
and said, “Ch, man. Wiy you got to do this?” Appel | ant
proceeded to shoot Charles Shaw three tines. (V2:T.253-54).
M. Shaw grabbed his m dsection and fell onto the fl oor.

After shooting Charles Shaw three tines, Appellant canme back
into the bedroom and told Barbara Shaw that “he deserved to
die.” (V2:T.254). After a short period of tinme, Appellant
returned to the bathroom and shot Charles Shaw two nore tines.
Barbara Shaw testified that Appellant shot her husband in the
| ower back and then noved his armup towards the head area.

The medi cal exam ner testified that the victimsuffered five
gunshot wounds: (1) a flesh wound to the right calf; (2) one to
the abdonmen, entering from the right side; (3) another abdonen
shot entering from the opposite direction; (4) a wound in the
upper chest area that entered from a shallow angle; and (5) an

execution- style wound to the back of the head from very close
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range. (V3:T.454-60). Although the nedical exam ner could not
identify the order of the five shots, she did testify that the
three wounds to the calf and abdonen area woul d be very painful,
but not fatal. The wound to the chest, however, would be al nost

imredi ately fatal, with the victimonly living approximtely a

few seconds to a mnute or two. The victim would have | ost
consci ousness “very quickly.” (V3:T.464). The wound to the
back of the head would be instantly fatal. (V3:T.455-60). As

the prosecuting attorney argued to the jury in closing argunent,

the pictures introduced into evidence clearly show a substantia

anount of blood on the bathroomtile floor sneared by the victim
as he noved around on the floor. In order for there to be this
anount of blood and snearing, the victim had to be alive and
conscious for some period of tine. Thus, the prosecutor
properly argued that the two fatal wounds to the chest and the
head had to be the last two wounds inflicted when Appellant

returned to the bathroom (V4:T.711-12).°

°Barbara Shaw indicated that the final shot was to the
victims head. Al though she testified that the fourth shot was
ainmed at her husband s | ower back, there were no gunshot wounds
to this area. The circunstantial evidence supports the State’s

theory that the fourth shot was to the victims chest. After
the first three shots were fired, the victim grabbed his
m dsection and fell to the fl oor. This is consistent with the

victim being shot in the abdonmen. The State maintained that the
first shot struck the victim in his calf because the bullet
struck the bottom of the shower stall. (V3:T.400).
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The State’'s evidence surrounding the attenpted nurder of
Lissa Shaw and the nurder of Charles Shaw clearly contradicted
Appel lant’s version of events. Appellant’s primary claim in
this issue is that Charles Shaw struck him while in the garage
and this suddenly changed Appellant’s behavior and caused himto
“lose it” and go after Charles Shaw. Al though there is no
direct evidence to contradict Appellant’s self-serving testinony
that Charles Shaw struck himin the face during an altercation
in the garage, the State submts that +the circunstantia
evi dence does not corroborate his story. Furthernore, even if
Charles Shaw struck Appellant in the face as alleged by
Appel lant, such a justifiable defensive action does not negate
t he aggravating circunstances of CCP and HAC.

It is well established that the question of whether the
evidence fails to exclude all reasonabl e hypotheses of innocence
is for the jury to determne, and where there is substantial,
conpetent evidence to support the jury's verdict, the verdict

will not be reversed on appeal. Cochran v. State, 547 So. 2d

928, 929-930 (Fla. 1989) (stating that the circunstanti al
evi dence standard does not require the jury to believe the
defense version of facts on which the state has produced
conflicting evidence, and the state, as appellee, is entitled to

a view of any conflicting evidence in the light nost favorable
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to the jury's verdict); see also Finney v. State, 660 So. 2d

674, 678-79 (Fla. 1995) (concluding that jury can reject a
defendant’s reasonable hypothesis of innocence based on the
defendant’ s inconsistent statenents).

In the instant case, Appellant clainmed that he did not go
over to the Shaws’ residence with the intent to nurder anyone.
(V4:T.587). However, the State's evidence established that
Appellant took a .38 caliber handgun and a |arge anount of
ammunition with him?10 After confronting Lissa Shaw in the
garage at gunpoint, Appellant fired five shots at her as she
attenpted to flee in her car. Two of these shots struck her in
the upper body and two projectiles lodged in the steering

wheel . 1! When Charles Shaw went outside to investigate,

°Appellant claimed that he did not nean to take the gun
with him it was just in the car and he did not want to | eave it
there; it was a just a *“coincidence.” (V3:T.592). When his
brot her was not |ooking, he managed to grab the gun and stick it
in his waistband. (V3:T.588; V4:T.632). On cross-exam nation,
Appellant initially stated that he |oaded the gun that day, but
then clainmed the gun was already |oaded. (V4:T.630). Appellant
did not nention when or how he grabbed approximately a dozen
extra shells to take with him Appellant fired five shots at
Li ssa, five shots at Charles, and | aw enforcenent officers found
six live shells at the scene. Thus, in addition to carrying a
| oaded gun, Appel | ant al so possessed a pocket full of
ammuni ti on.

HAnot her projectile was recovered from the right front
passenger door. The anmmunition would be described as hollow
poi nt ammuni tion. (V3:T.409-12). Appel lant clainmed he fired
these five shots as a “bad reaction” to Lissa backing out of the
driveway. (V3:T.592).
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Appel l ant pointed the gun at M. Shaw. Eventual |y, Appell ant
followed M. Shaw back into the house. Al t hough Appel | ant
clainmed that M. Shaw and him fought in the road, an eyew tness
to the incident, Deborah WIlson, did not observe any physical
confrontation between the two nen. In fact, M. WIson
testified that she observed Appellant walk into the street
followi ng Lissa Shaw s car. Appel l ant was wal ki ng backwar ds
wi th his hands behind his back. (V2: T.344-50). Ms. WIson saw
Charles Shaw cone out of the house and stand on the corner
pointing his finger at Appellant while he stood in the street.
M. Shaw | eft and Appell ant wal ked over to an electrical box and
made notions |ike he may be |loading a gun. (V2:T.349-53). This
evidence directly conflicts with Appellant’s story that M. Shaw
and him fought in the street and that M. Shaw corralled him
into the garage area.'® Appellant’s claimin this issue that he
“lost it” after being struck in the face in the garage is

conpletely inconsistent wth the State’'s evidence. After

R2Appel l ant cl ai med he fought with M. Shaw in the yard and
M. Shaw pushed him back into the yard when he wanted to wal k
away. (V3:T.594). Appellant initially did not describe how
they “winded up in the garage” (V3:T.594), but on cross-
exam nation, he testified that M. Shaw cornered him and forced
him into the garage. (V4:T.615-17). Qoviously, the jury could
easily reject Appellant’s story given Ms. WIlson's testinony and
the absolute wunlikelihood of an unarmed man in his underwear
controlling and corralling Appellant, an arnmed man with an open
road at his disposal.
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attenpting to kill Lissa Shaw by shooting at her five tines,
Appel l ant continued his ranpage by chasing M. Shaw into his
resi dence. Once inside the Shaws’ mnmaster bedroom Appell ant
pointed his revolver at M. Shaw s chest and pulled the trigger.
When the gun did not discharge, Charles Shaw audibly sighed with
relief and physically relaxed. Appellant then rel oaded the gun
and pursued M. Shaw into the bathroom The evi dence supports
the trial court’s conclusion that M. Shaw, pleading for his
life, was shot three tinmes, once in the leg and twice in the
abdonen. (V5: R 206). Appel lant then exited the bathroom and
spoke with Ms. Shaw for a period of tinme. Appellant told Ms.
Shaw that her husband deserved to die. (V3:T.254). Appel | ant
then returned to the bathroom and inflicted two nore shots,
including the final execution-style shot to the back of his
head.

Even if Appellant’s story were to be accepted that M. Shaw
struck himin the face in the garage, such a defensive action
was justified and did not cause Appellant to change his
behavi or. There is no evidence, however, that supports
Appel lant’s self-serving story. Appel lant clainms he had a cut
on his face that was bleeding. Al though there was testinony
presented that blood droplets were |ocated at various places

t hroughout the house (V3:T.416-18, 505), the jury was in the
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best position to determne whether the evidence supported
Appellant’s claim that he suffered a cut from a physical
altercation with M. Shaw Appel l ant produced a booking
phot ograph that allegedly showed a cut by his left eye. Barbara
Shaw testified, however, that she did not observe any abrasion
or cut on Appellant’s face while he was inside her residence.
She did recall subsequently seeing a photograph which depicted
a cut above his eye. (V2:T.269-70).* Thus, the State submts
that contrary to Appellant’s position on appeal, the evidence
did not corroborate Appellant’s version of events. As will be
di scussed in the remaining issues of this brief, even if this
Court finds that M. Shaw struck Appellant while in the garage,
this action does not negate the trial court’s finding of the

aggravating circunstances of HAC and CCP.

Bwhen arrested in the garage, O ficer Turner told Appellant
to get on his knees. Oficer Turner “took himto his face and
shook him down for any weapons.” (V2: T.372). It is unclear
whet her Appellant was taken down in the area where broken gl ass
was | ocated. (V3:T.404).

The case agent, Oficer Chiapetta, testified that on the
afternoon of the nurder, he cane into contact wth Appellant but
he did not notice any injuries to Appellant. (V3:T.504). He
testified that he thought Appellant had an abrasion on his face,
but he was not sure if it was an abrasion or a birthmark.
(V3: T.505).
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| SSUE 1|1
THE TRI AL COURT PROPERLY | NSTRUCTED THE JURY
ON THE AGGRAVATI NG Cl RCUMSTANCE THAT THE
MURDER WAS ESPECI ALLY HEI NOUS, ATROCI QUS, OR
CRUEL, AND THE EVI DENCE SUPPORTS THE TRI AL
COURT’ S FINDI NG OF TH S AGCRAVATOR

Appel l ant argues that the trial judge erred in instructing
the jury on the aggravating factor that the nurder was
especially heinous, atrocious, or cruel (HAC), and in finding
that this aggravator had been proven beyond a reasonabl e doubt.
The State submts that Appellant has failed to preserve any
issue regarding the trial court’s jury instruction on the HAC
aggravator and asserts that there is substantial, conpetent
evidence in the record to support the trial court’s finding of
t hi s aggravating circunstance.

Appellant has failed to preserve for appeal any issue
regarding the applicability of the jury instruction on the HAC
aggr avat or. Wen the trial judge conducted the <charge
conference at the penalty phase proceeding, the court asked
defense counsel if he had any objection to the jury instructions
proposed by the State on the three aggravating circunstances:
(1) HAC, (2) CCP; and (3) prior conviction for a violent felony.
(V5:T.846-47, 891). Def ense counsel indicated that the he had

no objection to these instructions. (V5:T. 847, 891).

Accordi ngly, Appellant cannot now conplain on appeal that the
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trial judge erred in instructing the jury on the HAC aggravating

ci rcunst ance. See Steinhorst v. State, 412 So. 2d 332, 338

(Fla. 1982) ("Except in cases of fundanental error, an appellate

court will not consider an issue unless it was presented to the
| ower court."). Furthernore, Appellant’s claim is wthout
merit. |If evidence of an aggravating factor has been presented,

a jury instruction on that aggravator is required. Henry v.
State, 649 So. 2d 1366, 1369 (Fla. 1994). In the instant case,
the State presented evidence which justified the giving of a
jury instruction on the HAC aggravating circunstance.

Li kew se, Appellee submts that the State presented
substantial, conpetent evidence to support the trial court’s
finding of the HAC aggravator. Whet her an aggravating
circunstance exists is a factual finding reviewed under the
conpet ent, substanti al evi dence test. When revi ewi ng
aggravating factors on appeal, this Court has noted that it “‘is
not this Court’s function to reweigh the evidence to determ ne
whet her the State proved each aggravating circunstance beyond a
reasonabl e doubt -- that is the trial court’s job. Rat her, our
task on appeal is to review the record to determ ne whether the
trial court applied the right rule of law for each aggravating
circunstance and, if so, whether conpetent substantial evidence

supports its finding.’” Alston v. State, 723 So. 2d 148, 160
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(Fla. 1998) (quoting Wllacy v. State, 696 So. 2d 693, 695 (Fla.

1997) (footnotes omtted)).
In finding that the State proved this aggravator beyond all
reasonabl e doubt, the trial judge stated:

From the evidence presented during the guilt phase
of this trial, at the tinme of his nurder, Charles Shaw
and his wife Barbara lived in a home at Cross Creek
Estates in Fort WMers, Florida. Approxi mately two
months before Charles Shaw s nurder, the Shaws’
daughter, Lissa, had broken up with her boyfriend, the
Def endant Joel Diaz. Before the killing, Lissa had
been living with her parents for approximtely two
nmont hs since the date of the breakup

On the norning of the nurder, at approximtely
6:30 a.m, Lissa Shaw left the kitchen of the Shaws’
residence and went to the garage to |eave for work.
She got into her car, |ocked the doors, started the
car and then opened the garage door. Before the
garage door went all the way up, a person ducked under
the door and came up to the driver’s side of the car
That person was the Defendant. The Defendant demanded

that Lissa get out of the car. Lissa Shaw did not
conply, and instead put the car in reverse and hit the
gas. As soon as the car accelerated out of the

garage, the Defendant started shooting at her.

Li ssa Shaw testified that she heard three shots as
she backed out of the garage all the way across the
street and into a |andscaped i sl and. She then fled
the scene and drove herself to the hospital, as she
had received gunshot wounds to her shoul der and neck

Lissa Shaw s nmot her, Barbara  Shaw, IS a
quadriplegic who was in the master bedroom at the tinme
the Defendant started shooting. Upon hearing the
shots, she imediately yelled to her husband Charles
who had been asleep at the tine. Charl es Shaw then
ran outside dressed in his shorts. Barbara Shaw heard
her husband say “Calm down, take it easy,” presumably
to the Defendant. Charles Shaw and Joel Diaz cane
back into the house and approached the master bedroom
Joel Diaz then pointed his gun at Charles Shaw s chest
and pulled the trigger. The gun seemngly msfired,
but was actually out of ammunition. The Defendant was
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armed with a five-shot .38 caliber pistol and he had
just enptied the gun at Lissa Shaw s car as she fled
away.

Wen the gun did not fire, Charles Shaw gave a
sigh of relief. Joel Diaz then slowy reloaded the
revolver as Charles Shaw retreated through the master
bedroom into the master bathroom Joel Diaz followed
Charles Shaw into the bathroom as M. Shaw pleaded
wth himnot to shoot himand to spare his life. Joel
Diaz then shot Charles Shaw three times, once in the
leg and twice in the abdonen. Charles Shaw hit the
floor in the bathroom near the shower as Joel Diaz
came out fromthe bathroomw th the gun.

Joel Diaz then approached Charles Shaw s wife,
Barbara, as she was confined to her bed. The
Def endant stated that Charles Shaw deserved to die
because his daughter had escaped. Joel D az then went
back into the bathroom bent over Charles Shaw and
shot him once in the back of the head and once in the
chest . After shooting the victim for the fourth and
fifth tinme, for the next 45 mnutes the Defendant
tal ked to Barbara Shaw as she was confined to her bed,
wavi ng the gun around. He then unl oaded the gun and
put it under the bed.

During this conversation, the Defendant told
Barbara Shaw that her husband was prejudi ced against
hi m because he was hispanic and therefore he deserved
to die. Joel Diaz then sinply waited for the
Sheriff's Departnent, and when they arrived on the
scene, he calmy wal ked out of the house through the
laundry room in the garage. Before the Sheriff’s
Department arrived, however, Joel Diaz called his
nmot her and even answered the Shaw s phone on one
occasion that it rang.

According to Barbara Shaw, although the Defendant
was nervous, he was not irrational. Wile waiting for
the Sheriff, the Defendant went into Lissa Shaw s room
and rifled through her belongings, presumably | ooking
for sone evidence that she had established a
relationship with sonmeone else. Bar bara Shaw al so
testified that her husband took no overt actions
toward the Defendant at any time and that there was no
evi dence that would justify his nurder.

According to the nedical examner, Dr. Carol
Huser, Charles Shaw was shot five tines. The first
three shots to the abdonmen and calf were not
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imredi ately fatal and were survivable. After these
shots, Charles Shaw thrashed around in the bathroom
as indicated by the blood snears around the shower
stall where he was |ying.

Dr. Huser stated that the final two shots at M.
Shaw were to the upper chest and the back of the head.
The shot to the upper chest was immediately fatal and
Charl es Shaw woul d have died in less than one m nute.
However, the shot to the back of the head was at
poi nt-bl ank range to the brain stem and was instantly
fatal . The medi cal exam ner was unable to determ ne
which of these two shots was the imrediate cause of
Charl es Shaw s deat h.

Even though the nedical examner was unable to
state within reasonable nedical certainty which of the
final two shots were fatal, suffice it to say that the
Court is convinced that M. Shaw was stal ked by Joel
Diaz through his own honme, and after begging for his
own life, and after being shot three tines, he was
certainly alive long enough to know that his death was
immnent and that there was a good chance his wfe
m ght be killed as well.

The victim was essentially defensel ess throughout
his encounter with Joel Diaz on the norning of his

killing and was obviously in abject terror. Even
after the Defendant first unsuccessfully tried to kill
\V/ g Shaw, three tines, and after a period of
reflection went back into the bathroom and executed
M. Shaw.

Based upon the foregoing, the Court finds that
this killing was heinous, atrocious, or cruel wthin

the nmeaning of Florida Law. The Court thus finds that
based wupon the evidence adduced at trial and the
verdict of the jury, the heinous, atrocious, or cruel
aggravati ng ci rcunst ance was proven beyond a
reasonable doubt and the Court affords it great

wei ght .
(V5: R 204-07).
This Court has previously held that the HAC aggravator

applies only in torturous nurders — those that evince extrene

and outrageous depravity as exenplified either by the desire to
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inflict a high degree of pain or wutter indifference to or

enjoynent of the suffering of another. Cheshire v. State, 568
So. 2d 908 (Fla. 1990). Although the HAC aggravator is usually
not associated with shooting deaths, this Court has held that it
may be applicable when the evidence proves that the defendant
intended to cause the wvictim unnecessary and prolonged

suf fering. See Bonifay v. State, 626 So. 2d 1310, 1313 (Fla

1993) (stating that while the victim sustained extensive
injuries from numerous gunshot wounds, there is no evidence that
the defendant “intended to cause the victim unnecessary and

prol onged suffering.”); but see Mrrison v. State, 27 Fla. L.

Weekly S253, S259 (Fla. WMar. 21, 2002) (stating that the
defendant’s intent to cause pain is not a necessary elenent of
the HAC aggravator, rather the neans and manner in which the

death was inflicted justify the HAC finding); Guznman v. State,

721 So. 2d 1155, 1160 (Fla. 1998) (stating that “[t]he intention
of the killer to inflict pain on the victimis not a necessary
el ement of the [HAC] aggravator.”). This Court has also stated
that fear, enotional strain, and terror of the victim my be
considered as contributing to the heinous nature of the nurder

even where the victims death was al nbst i nstantaneous. Pr est on

v. State, 607 So. 2d 404, 409-10 (Fla. 1992); see also Pooler v.

State, 704 So. 2d 1375 (Fla. 1997) (upholding HAC aggravator
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where commobn-sense inference established victims terror and

fear prior to her death); Watt v. State, 641 So. 2d 1336, 1340-

41 (Fla. 1994) (finding that trial court properly found HAC
aggravator when victinse were subjected to nental anguish and
abuse prior to fatal execution-style shots to the head); Farinas
v. State, 569 So. 2d 425 (Fla. 1990) (finding that trial judge
properly concluded that mur der was especially heinous,
atrocious, or cruel when defendant shot victim and paral yzed her
fromthe wai st down, approached her and fired two shots into the
back of her head).

In the instant case, the evidence supports the trial court’s
finding that the murder was especially heinous, atrocious or
cruel . Wen M. Shaw, unarned and dressed only in his
underwear, encountered Appellant in his front yard, he realized
Appel lant was armed with a firearm and that he had just fired
numer ous shots at his daughter. When M. Shaw retreated back
into his hone, Appellant followed M. Shaw Once in the
bedroom Appellant pointed the firearm at M. Shaw s chest and
pulled the trigger, despite M. Shaw s pleas for his life. \Wen
the gun did not discharge, M. Shaw let out an audible sigh of
relief and visibly relaxed, “like you know, thank God there was
nothing in the gun.” (V2:T.252). Appel lant flipped the

firearms cylinder open and rel oaded the gun. M. Shaw fled to
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the bathroom and again begged Appellant not to kill him
Appellant then fired three wounding shots into M. Shaw one
shot into his calf and two non-fatal shots into his abdonen.
M. Shaw grabbed his mdsection and fell to the floor. As M.
Shaw t hrashed in pain on the bathroomfloor in a grow ng pool of
his own blood, Appellant returned to the master bedroom and
commenced a conversation wth Barbara Shaw, a quadriplegic
confined to her bed throughout the entire ordeal. Appel | ant
told Ms. Shaw that her husband deserved to die. After a brief
period of tine, Appellant returned to the bathroom and shot M.
Shaw in the upper chest and in the back of the head.

Dr. Huser, the nedical examner, testified that M. Shaw
woul d have died instantly from the shot to the head and al nost
instantly from the shot to the chest. The gunshot wound to the
back of the calf was a non-fatal injury causing significant pain
to the victim The two gunshot wounds to the abdonen woul d have
resulted in excruciating pain to the victim Dr. Huser
testified that M. Shaw could have survived several hours wth
the gunshot wounds to the leg and abdonen, but only one or two
mnutes with the wound to the chest. The wound to the chest
woul d have caused M. Shaw to | ose consciousness “very quickly.”
(V3:T.464-65). The physical evidence establishes that M. Shaw

was alive and conscious after the first three shots. The
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phot ographs admitted into evidence that show M. Shaw s final
resting position depict blood sneared throughout the floor in
the area proximate to his legs and torso. This is indicative of
M. Shaw s consci ous body novenents prior to the two fatal shots
to the chest and head. Had the chest shot been fired in the
first volley of three shots, M. Shaw would not have nade the
snear marks in the |arge pool of blood. Because M. Shaw had to
be alive and conscious |long enough to cause the snears, the
State submits that the evidence refutes Appellant’s argunent
that the chest shot may have been one of the first three shots
fired.

This Court recently upheld the HAC aggravator in Mrrison
v. State, 27 Fla. L. Wekly S253, S259 (Fla. Mar. 21, 2002), in
a stabbing death where “death clearly was not imediate, as the
blood in the victims nostrils could only have been caused by
the victim trying to breathe in his own blood. The nedi cal
exam ner testified that the victim died by effectively drowning
in his own blood.” Li kew se, in this case, the victims death
was not immediate. He suffered three painful, non-fatal gunshot
wounds, two into the abdonen. As Appellant returned to the
mast er bedroom and spoke with Barbara Shaw, Charles Shaw withed
on the bathroom floor in a pool of his own blood. The

phot ographs admtted into evidence clearly show where the victim
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moved about in a large pool of blood, snearing it across the
floor. Appellant eventually returned to the bathroom and punped
two fatal shots into Charles Shaw, one of which was a close
range shot into the back of his head.

The State acknow edges that the applicability of the HAC
aggravator would be nore problematic in the instant case if the
execution-style shot had been fired first, but that is not the
case. Al though the nedical examner could not testify to the
order of the shots, it is clear from the photographic evidence
and Barbara Shaw s testinony that the first three shots were the
non-fatal, body shots to the calf and abdonen. Qovi ously, as
the trial judge correctly found, M. Shaw suffered severe
enotional strain and terror prior to his death.

As this Court stated in Pooler v. State, 704 So.2d 1375,

1378 (Fla. 1997), the victims nental state may be eval uated for
purposes of determining the applicability of the HAC aggravator
in accordance wth a common-sense inference from the
ci rcunst ances. A common-sense evaluation of M. Shaw s nental
state during the events leading up to his nurder indicates that
M. Shaw suffered fromintense fear, enotional strain and abject
terror when he was trapped in his own bedroom and bathroom wth
a firearm pointed at him anticipating being shot by Appellant.

M. Shaw was fully aware of Appellant’s wllingness to shoot the
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firearm based on the shots that were fired in the garage as well
as Appellant’s act of pulling the trigger while pointing the gun
at M. Shaw in the bedroom Although this Court has previously
stated that “the fact that the gun was reloaded does not,

W thout nore, establish intent to inflict a high degree of pain

or otherwise torture the victins,” Ham [ton v. State, 678 So.
2d 1228, 1231 (Fla. 1996), the facts of the instant case
establish the additional intent of Appellant to torture the

victim and inpose a high level of enotional strain. M. Shaw s
audi ble sigh and visible relaxation following the msfiring of
the gun is a significant indicator of the overwhel mng anxiety
he suffered when confronted wth this situation. Si nce
Appellant was standing in the doorway of the master bedroom
reloading his gun, M. Shaw retreated into the bathroom where
def ensel ess, he had trapped hinself, only to be subjected to

further enotional distress when Appellant followed him inside.

In Phillips v. State, 476 So. 2d 194 (Fla. 1985), this Court

uphel d the HAC aggravator when the victim was shot twice in the
chest, fled a short distance, and then was shot in the head and
back. In addressing the victimis mnd set or nmental anguish,
this Court stated that the trial judge correctly surm sed that

between the two volleys of gunfire the victim nust have agoni zed
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over his ultimate fate. ld. at 196-97. Li kew se, in the
instant case, the victim surely agonized over his fate when

Appel lant pulled the trigger and the gun did not fire. See also

Cooper v. State, 492 So. 2d 1059 (Fla. 1986) (stating that
victinmse were acutely aware of their inpending deaths when bound
and rendered helpless, a gun was pointed to their heads and
msfired three tines). As a helpless M. Shaw fled to the
bat hroom whi | e Appellant rel oaded the gun, one does not have to
speculate as to his nental anguish. Appellant then entered the
bat hroom and shot M. Shaw three tinmes despite his pleas for his
life. Like the victim in Phillips, M. Shaw was forced to
agoni ze over his demse prior to the second round of fatal
shot s.

M. Shaw s death was not sinply an instantaneous, execution-

styl e nurder. See Alston v. State, 723 So. 2d 148 (Fla. 1998)

(stating that execution-style nurders are not HAC unless the
State presents evidence to show sonme physical or nental torture
of the victim. Rather, his nmurder was characterized by intense
suffering and pain given the nental anguish and the first three
wounds he suffered. M. Shaw woul d have been acutely aware of
his inpending death. The fact that Appellant did not shoot M.
Shaw in the head initially is indicative of Appellant’s desire

that M. Shaw suffer from the first three gunshot wounds.
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Appellant’s claim that he fired all five shots at once is an
obvious attenpt to refute the commpn-sense inference that he
intended the victim to suffer. In contrast, the evidence
establishes that Appellant fired three non-fatal shots and
wal ked out of the bathroom and began conversing w th Barbara
Shaw. This action is denonstrative of Appellant’s conplete
indifference to M. Shaw s suffering. After speaking wth
Bar bara Shaw and inform ng her that her husband deserved to die,
Appellant returned to the bathroom and fired the tw fatal
shot s. The evi dence presented by the State supports the trial
judge’'s finding that M. Shaw was defensel ess on the norning of
his murder and was obviously in abject terror and enotional
strain throughout this ordeal. As the trial judge stated, even
after Appellant first wunsuccessfully tried to kill M. Shaw,
Appellant “slowWy reloaded his revolver, shot M. Shaw three
tinmes, and after a period of reflection went back into the
bat hroom and executed M. Shaw.” (V5:R 207). Appel | ant argues
that the trial court’s finding is flawed because the judge
m sstated significant facts regarding the sequence of shots and
the speed in which Appellant reloaded his gun. As previously
di scussed, the physical evidence and the testinony of Barbara
Shaw and the nedical exam ner clearly supports the trial court’s

finding that the first three shots were non-fatal, whereas the

56



last two shots were fatal. Admttedly, the trial court’s
description regarding Appellant’s act of reloading the gun did
not match the testinony of Barbara Shaw. Ms. Shaw testified
that Appellant “was just very fast” when he flipped the cylinder
of his gun open, enptied the shells, and reloaded his gun. This
di screpancy, however, is not fatal to the trial court’s ultinate
finding as it is obvious fromthe trial court’s order that the
speed in which Appellant was able to reload his gun did not
factor significantly into his decision. Accordingly, this Court
should affirm the trial court’s finding that the nurder was

especi al |y hei nous, atrocious or cruel.
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ISSUE I11

THE TRI AL COURT PROPERLY | NSTRUCTED THE JURY
ON THE AGGRAVATI NG Cl RCUMSTANCE THAT THE
MURDER WAS COWM TTED IN A COLD, CALCULATED,
AND PREMEDI TATED MANNER W THOUT ANY PRETENSE
OF MORAL OR LEGAL JUSTIFICATION AND THE
EVI DENCE SUPPORTS THE TRI AL COURT' S FI NDI NG
OF THI S AGGRAVATOR

Appellant’s argunent that the trial court erred in
instructing the jury on the aggravating factor of CCP is wthout
merit. As noted in Issue II, supra, defense counsel was
specifically asked if he had any objection to the jury
instructions on the aggravating circunstances and he responded
in the negative. (V5:T.846-47, 891). Thus, Appellant has
wai ved any error in the giving of the CCP instruction. Even if
Appel  ant preserved this issue, the State submts that the court
properly instructed the jury given the evidence adduced by the
State establishing this aggravator beyond a reasonabl e doubt.

In order to prove that a murder was commtted in a cold,
cal cul ated, and preneditated manner, the State nust show that
the nurder was (1) the product of a careful plan or prearranged
design; (2) the product of cool and calm reflection and not an

act pronpted by enotional frenzy, panic, or a fit of rage; (3)

the result of heightened preneditation; and (4) conmtted with
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no pretense of nmoral or legal justification.? Rodriquez v.

State, 753 So. 2d 29 (Fla.), cert. denied, 121 S C. 145

(2000) . Appel l ant argues that the court erred in instructing
the jury on this aggravator and in finding that it applied to
the instant case. As previously noted, whet her an aggravating
circunstance exists is a factual finding reviewed under the
conpetent, substantial evidence test. This Court’s function is
not to rewei gh the evidence, but rather to determ ne whether the
trial court applied the right rule of law for each aggravating
circunstance and, if so, whether conpetent substantial evidence

supports its finding. Alston v. State, 723 So. 2d 148, 160

(Fla. 1998).

In finding that the nurder was commtted in a cold,
calculated manner wthout a pretense of noral or |ega
justification, the trial court stated:

In order for this Court to find the existence of
this aggravating circunstance, the law requires the
State to prove beyond a reasonable doubt t he
fol | ow ng:

1. The murder was product of cool and cal m

reflection and not an act pronpted by

enotional frenzy, panic or a fit of rage;

2. The Defendant had a careful plan or

prearranged design to commt the nurder

before the fatal incident;

3. The Def endant exhi bi ted hei ght ened

“Appel l ant properly concedes that the fourth elenent was
established beyond a reasonable doubt. Initial Brief of
Appel  ant at 74.
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prenedi tation; and,

4. The Defendant had no pretense of noral

or legal justification.

Florida | aw supports a finding of this aggravating
circunstance even where the <cold, <calculated and
preneditated nature of the crime is not directed
toward the specific victim O primary consideration
here is the level of preparation, not the success or
failure of the particular plan involved. In addition,
the Court should consider such factors as advanced
procurenent of a weapon, lack of resistance or
provocation by the victim and the appearance of a
killing carried out as a matter of course.

In this case, Joel D az purchased and took
possession of a firearm with ammunition many days
prior to the nmurder of Charles Shaw. The State proved
that the Defendant went to the Shaw residence with a
plan to confront Lissa Shaw for her al | eged

"betrayal ." This was evidenced by the letter the
Defendant wote to his brother the day before the
mur der . In this letter the Defendant detailed his

plan of confrontation and his regret for lying to his
brot her and di sappointing his parent for doing what he
"had to do" while dying in the process.

Joel Diaz was aware of Lissa Shaw s schedul e and
knew that she left her parent’s hone at 6:30 a.m for
wor k. The Defendant asked his brother to take himto
a "friend’s" the next norning at 5:30 a.m The
Def endant arrived at the Shaws’ hone under cover of
darkness, was dressed in dark clothing and in
possession of a |oaded five-shot .38 caliber handgun

wWith nunmerous extra rounds of Ilive ammunition. As
Li ssa Shaw opened the garage door, the Defendant crept
under the door and confronted her. He pointed the

firearm at her head, told her to get out of the car,
and when she did not conply, the Defendant fired five
shots into the car, striking her tw ce.

The Defendant clearly planned to kill Lissa Shaw
When he was unsuccessful, he did not retreat. Even
t hough confronted by an unarned ol der man, Joel D az
turned his attention to that man, Charles Shaw. When
Charles Shaw retreated, Joel D az stalked him through
his own honme and slowy and deliberately executed him
After the killing, he told Barbara Shaw, that "if |
had been able to kill that fucking bitch daughter of
yours | won’t [sic] have had to kill your husband."”
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This statenent from the Defendant hinself and the
ot her attendant circunstances of these crines |ead the
Court to the inescapable conclusion that this nurder
was commtted wi thout any pretense of noral or |ega
justification.

Based upon the foregoing, the Court finds that
this killing was commtted in a cold, calculated and
prenedi tated manner w thout any pretense of noral or
|l egal justification within the nmeaning of Florida | aw.
The Court thus finds that based upon the evidence
adduced at trial and the verdict of the jury, the
col d, cal cul at ed and prenedit at ed aggravating
circunstance was proven beyond a reasonable doubt and
the Court affords it great weight.

(V5: R 208-09).

Appel l ant argues that the trial court commtted reversible
error in tw separate manners when finding that the nurder was
cold, calculated, and preneditated. First, Appellant clains the
trial judge erred in using, and allowing the jury to use, the
theory of transferred intent to find CCP. Second, Appell ant
argues that the trial judge erred in finding that the evidence
supports the aggravator. The standard of review for this Court
in addressing Appellant’s clains is a mxed question of |aw and

fact. This Court recently stated in Ford v. State, 802 So. 2d

1121, 1133 (Fla. 2001), that a trial <court’s ruling on an
aggravating circunstance is a m xed question of law and fact and
will be sustained on review as long as the trial court applied
the right rule of law and its ruling is supported by conpetent,
substantial evidence in the record.

Appel lant’s argunent that the court erred in allowing the
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jury

to use the transferred intent theory is wthout nerit.

During the State’s <closing argunent in the penalty

regardi ng the CCP aggravator, the prosecutor stated:

The interesting thing about this |ast aggravator
is that it doesn't matter who his initial target was.

It goes to the manner of the Kkilling. If Joel Diaz
intended to go there to kill Lissa Shaw and i nstead,
as he tells Ms. Shaw, you know, your daughter had -
your husband had to die because | couldn’t kill vyour
f'ing daughter.

Ladies and gentlemen of the jury, all that

preneditation and all of that planning of buying the
gun ahead of tine days before, of telling his brother
and lying to his brother, saying take nme to a friend's
house the next day, of witing the letter, of driving
the 30 sone mnutes it took to get from North Fort
Myers to Daniels Parkway, of walking up to the hone
with a | oaded gun and bullets —

M. Potter [defense counsel]: Excuse ne. | hate
to interrupt her, | apologize, but I'm going to
obj ect. | think this is a clear msstatenent of the
case | aw.

The Court: Counsel, approach.
(A side-bar discussion).

The Court: Ckay. Record w | reflect the
defendant is present.

M. Potter: Judge, | don’t think what she’s — this
whol e argunent that she’s making here that you can
take the preneditation that is towards Lissa Shaw in

this case and take all of the preparation and
imediately take it and shift it over towards M.
Shaw, there is sone case law that | have seen that

tal ks about this transfer intent, but those cases are
definitely the mnority, and | think she’s m sl eading
the jury.

Ms. Gonzal ez [prosecutor]: On the contrary, Judge,
transfer intent in the case law is very clear, applies
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to that particular aggravator because it focuses, as
| was telling the jury, not on who the ultimte target

was or who the target was of the killing but in the
manner and the planning the killing of soneone. I
think they expressed some <case - it’s in the
menor andum of law | had to submt ahead of tine. It

actually does apply to that particul ar aggravator.
The Court: Okay. Objection is overruled. Go on.
(V5: T.858-60).
The prosecutor’s argunent is entirely proper based on this
Court’s precedent. The instant case is factually analogous to

Provenzano v. State, 497 So. 2d 1177 (Fla. 1986). I n

Provenzano, the defendant went to court for a disorderly conduct
trial armed with a nunber of guns sewn inside his jacket.
Provenzano had continually threatened to kill the two arresting
officers (officers Shirley and Epperson). Id. at 1180. Once
inside the courtroom Corrections Oficer Parker approached
Provenzano to search him at which tinme he screaned, “You' re not

nmy friend, M F I Provenzano then chased and fired at

| east two shots at the corrections officer. Id. A bailiff in
an adjacent courtroom Bailiff WIkerson, heard the shots and
exited the courtroom into the hallway where the shooting was
taking place. A chase ensued and as Bailiff W]Ikerson
approached the defendant, Provenzano renoved a |oaded shotgun
fromhis jacket and fired a fatal shot when the bailiff was only

a few feet away fromhim 1d. at 1180-82.
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On appeal, Provenzano argued that the trial court erred in
the guilt phase by instructing the jury on the doctrine of

transferred intent because it was not supported by the evidence

at trial. The jury was instructed that “if a person had a
preneditated design to kill one person and in attenpting to kil
that person actually kills another person, the Kkilling 1is

preneditated. "1 Provenzano, 497 So. 2d at 1180. This Court

disagreed wth Provenzano’s claim and found that hi s
preneditated design to kill officers Shirley and Epperson
directly resulted in the death of another human being. Id. at
1181. Accordingly, the defendant’s original malice could be

transferred to the person who suffered the consequence of his
act, Bailiff WIkerson. This Court further stated that even if
the trial judge erred in instructing the jury on the transferred
intent theory, the error was harm ess beyond a reasonabl e doubt
because there was substantial evidence that Provenzano had a
prenmeditated design to kill Bailiff WIkerson. [d.

Simlar to Appellant, Provenzano also challenged his death
sentence on the grounds that the evidence did not support the
trial court’s finding that the nmurder was commtted in a cold

cal cul ated, and preneditated manner. Provenzano clained that

1At the guilt phase of the instant case, defense counsel
objected to the transferred intent jury instruction and the
trial court sustained his objection. (V4:T.679-81).
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the evidence establishing that he intended to kill officers
Shirley and Epperson was irrelevant to the finding of
hei ghtened preneditation to kill Bailiff W]Ikerson. 497 So. 2d
at 1183. This Court rejected this argunent and hel d:

Hei ght ened prenedi tation necessary for this
circunstance does not have to be directed toward the
specific victim Rat her, as the statute indicates, if
the nurder was commtted in a manner that was cold and
cal cul ated, the aggravating circunstance of hei ghtened
prenmeditation is applicable. The facts herein
i ndi cate t hat t he manner in whi ch Provenzano
effectuated his design of death was cold, calculated
and preneditated beyond a reasonabl e doubt.

ld.; see also Howell v. State, 707 So. 2d 674, 682 (Fla. 1998)

(hol ding that the heightened preneditation necessary for the CCP
aggravator does not have to be directed toward the specific

victim; Bell v. State, 699 So. 2d 674, 677-78 (Fla. 1997)

(reiterating that the focus of the CCP aggravator is the manner
of the killing, not the target) (enphasis added); Sweet v.
State, 624 So. 2d 1138, 1142 (Fla. 1993) (stating that although
the victimwas not the actual subject of the planning, this fact
does not preclude a finding of cold, calculated preneditation —
“the key to this factor is the level of preparation, not the
success or failure of the plan”).

In the instant case, unlike Provenzano, the trial judge did

not instruct the jury on the theory of transferred intent at the

guilt phase. However, the judge did allow the prosecutor to
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argue in the penalty phase that the focus of the CCP aggravator
should be on the manner of the killing, not the target. The
prosecutor’s argunment mrrored what this Court has specifically

upheld in Provenzano, Sweet, Howell, and Bell. Thus, any

argunent that the court erred in overruling defense counsel’s
objection to this argunent is conpletely w thout nerit.

In the instant case, the State established that Appell ant

had a cold and calculated plan to kill Lissa Shaw, but was
unsuccessful in his plan due to her evasive actions. Li ke
Provenzano, the defendant did not succeed in killing his

intended victim but the manner in which Appellant effectuated
his design of death was cold, calculated and preneditated.
Al t hough the evidence establishes that Appellant was in an
agitated enotional state given his relationship problenms wth
Li ssa Shaw, this does not negate the trial court’s finding that
t he murder was cold and cal cul at ed.

A cold, calculated, preneditated nmurder can be indicated by
circunstances showi ng such facts as advance procurenment of a
weapon, |ack of resistance or provocation, and the appearance of

a killing carried out as a matter of course. Bell v. State, 699

So. 2d 674, 677 (Fla. 1997). All of these factors are present
in the instant case. Appel I ant purchased a .38 Rossi handgun

several days before the nmurder. There was no resistance on the
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part of Lissa or Charles Shaw, and the killing of Charles Shaw
was carried out as a matter of course.

In addition to procuring a weapon prior to the nurder,
Appellant wote a note to his brother the night before
expressing his intent to confront Lissa Shaw. Although the note
does not conclusively state Appellant’s intent, the surrounding
ci rcunmstances support the court’s finding of CCP. Appel | ant
took his |oaded gun and a nunber of extra rounds with him and
drove to the Shaws’ residence at a tinme of day when he knew
Li ssa Shaw woul d be leaving for work. Appel l ant argues that a
reasonabl e hypothesis is that he sinply wanted to confront Lissa
Shaw at gunpoint so as to gain control of the situation. | f
that is the case, there was no need for Appellant to take the
extra ammunition to reload his gun. The totality of Appellant’s
actions negate his hypothesis that he did not intend to kill
Li ssa and Charl es Shaw.

Once Appellant arrived at the Shaws’ gated community, he had
to walk for about five mnutes to their residence. Appel | ant
waited for about ten mnutes outside for Lissa to open the
garage door, and as soon as the door opened, Appellant ducked
inside and pointed the gun at Lissa s head. Appel l ant did not
shoot Lissa until she threw the car into reverse and started to

flee. Al t hough Appellant argues that this is indicative of a
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spur of the nonent reaction, the State submts that it is nmerely
the result of a plan gone awy. Li ssa Shaw s actions forced
Appellant to shoot at her in the car or risk losing his
opportunity to carry out his plan. The fact that he enptied his
firearmby firing all five shots at her upper body is indicative
of his intent to kill.16 Clearly, given Appellant’s advanced
procurenent of a weapon, the lengthy tinme he had to contenplate
his actions while driving to the victinms’ house and waiting for
Li ssa Shaw to open the garage, and the utter |ack of provocation
or resistance denonstrates that Appellant had a careful plan or

prearranged design to nurder Lissa Shaw. See Rogers v. State,

511 So. 2d 526, 533 (Fla. 1987) (stating that *“calculation”
consists of a careful plan or prearranged design).

Appel lant’s argunent that this was a donestic dispute that
negates the coldness elenent of CCP is |ikewse without nerit.
This Court has stated that “cold” neans “the killing was the
product of cool and calm reflection and not an act pronpted by

enotional frenzy, panic, or a fit of rage.” Jackson v. State,

648 So. 2d 85, 89 (Fla. 1994). As Justice Anstead noted in his

Appellant argues in a footnote that this Court should
reduce his attenpted first degree nurder conviction to attenpted
second degree nurder based on the alleged insufficiency of the

evi dence. Initial Brief of Appellant at 84-85 n.23. Thi s
argunment s without nerit given the overwhel m ng evidence that
Appel l ant had a preneditated intent to kill Lissa Shaw.
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concurring in part and dissenting in part opinion in Lawence V.

State, 698 So. 2d 1219, 1222-24 (Fla. 1997), this Court has
previously rejected the CCP aggravator in donestic nurders
because of the purported absence of the col dness el enent. See

Spencer v. State, 645 So. 2d 377 (Fla. 1994); Maulden v. State,

617 So. 2d 298 (Fla. 1993); Richardson v. State, 604 So. 2d 1107

(Fla. 1992); Santos v. State, 591 So. 2d 160 (Fla. 1991);

Douglas v. State, 575 So. 2d 165 (Fla. 1991). However, this

Court has recently upheld a CCP finding in donmestic nurders when

the facts denonstrate the requisite col dness. See Dennis v.

State, 27 Fla. L. Wekly S101 (Fla. Jan. 31, 2002); Zakrzewski

v. State, 717 So. 2d 488 (Fla. 1998); \Walker v. State, 707 So.

2d 300 (Fla. 1997); Lawence v. State, 698 So. 2d 1219 (Fla.

1997); CQumm ngs-El v. State, 684 So. 2d 729 (Fla. 1996).

Appellant argues that the State’'s expert, Dr. Keown,
undermned the State’'s theory of CCP by testifying that
Appel lant was upset and depressed at the tinme and that the
killing was the product of enotional frenzy. Dr. Keown,
however, did not weaken the State's case. He testified in the
guilt phase to rebut Appellant’s insanity defense and opined
that Appellant was sane at the tinme of the nurder. Dr. Keown
noted that the crine took a | ot of planning:

He had clearly been thinking about sonme course of
action for sone tinme. He had taken the trouble to get
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a gun ahead of tine. He had to make sure to get there
before M. Shaw went to work. He didn't tell his
brot her why or where he was going and | think because
he thought his brother would probably object and m ght
try to prevent him Wen he - all his activity
t hroughout the incident was very — | nmean, he was
angry, but it was goal-directed in a sense of it
wasn’t wld or anything like that. When he shot M.
Shaw, | nean, we could understand that in a sense of
a burst of anger in sonebody, but when he went back
the second tine and shot him at close range behind the
head, that shows a very deliberate sort of thinking.
You don’'t do that wunless you're thinking of killing
sonebody and neki ng sure they re dead.

(V4: T. 653) .

As Dr. Keown properly noted, Appellant had been planning his
course of action for sone tine. The fact that Appellant was
angry as a result of relationship issues with Lissa Shaw does
not negate the cold, calculated and preneditated manner of the
killing. As previously noted, Appellant failed in his attenpt
to kill Lissa, but “[i]t is the manner of the killing, not the

target, which is the focus of this aggravator.” Sweet v. State,

624 So. 2d 1138, 1142 (Fla. 1993). The key to this factor is
the |l evel of preparation, not the success or the failure of the
pl an. 1d. When Appellant failed in killing Lissa Shaw, he

turned his attention to her defenseless father, Charles Shaw 1/

"Appel l ant told Barbara Shaw that Charles Shaw deserved to
die. Appellant said, “If that bitch of a daughter of yours, if
| could have got her, | wouldn’'t have had to kill your husband.”
(V2:T. 256). Appel lant also told Ms. Shaw that her husband
deserved to di e because he was prejudiced. (V2:T.270).
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Clearly, the evidence supports a finding of CCP for the
murder of Charles Shaw. The CCP aggravator applies to those
murders which are <characterized as execution-style nurders.

McCray v. State, 416 So. 2d 804 (Fla. 1982). Here, Appellant

pointed a firearm at Charles Shaw and pulled the trigger. \Wen
the gun did not discharge, Appellant reloaded his firearm
Appel I ant pursued Charles Shaw as he went into the bathroom and
fired three non-fatal shots into M. Shaw Appel l ant then |eft
the bathroom and began conversing with Barbara Shaw in the
bedroom thus giving himanple tine to contenplate his actions.
Appel | ant subsequently returned to the bathroom and fired two
fatal shots, including an execution-style shot to the back of
the wvictinmis head at close range. The totality of the
ci rcunstances surrounding the killing of Charles Shaw supports
the trial court’s finding that the nurder was cold, calculated

and preneditated wthout the pretense of legal or noral

justification. See Qcchicone v. State, 570 So. 2d 902 (Fla.
1990) (upholding CCP aggravator in a factually simlar case when
the defendant broke into his ex-girlfriend’ s hone that she
shared with her parents, she escaped, and the defendant shot and
killed her parents, including an execution-style shot to her

mot her). Accordingly, this Court should find that conpetent,
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substantial evidence supports the trial judge's finding of CCP

and affirmthe court’s sentence.
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| SSUE |V
APPELLANT’ S DEATH SENTENCE | S PROPORTI ONAL.

The trial judge found three aggravating circunstances: (1)
the capital felony was especially heinous, atrocious, or cruel
(2) the capital felony was a homcide and was conmtted in a
cold, calculated, and preneditated manner w thout any pretense
of noral or legal justification; and (3) the defendant was
previously convicted of another capital felony or of a felony
involving the use or threat of violence to the person. I n
mtigation, the court found: (1) the defendant has no
significant history of prior crimnal activity;®® (2) the capita
felony was commtted while the defendant was under the influence
of extrenme nmental or enotional disturbance; (3) the capacity of
the defendant to appreciate the crimnality of his conduct or to
conform his conduct to the requirements of |aw was inpaired;?®
(4) the age of the defendant at the tine of the crine (24 years
old); (5) the defendant is renorseful; and (6) the defendant’s

famly history of violence. The trial court stated that each

8The court gave this nitigator very little weight because
the evidence established that Appellant had a history of
physi cal |y abusing his girlfriends.

¥The court rejected the statutory mtigator involving
substantial inpairnent, but found that Appellant’s capacity to
appreciate the crimnality of his conduct nmay have been inpaired
and gave this nonstatutory mtigator very little weight.
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one of the aggravating circunstances, standing alone, would be
sufficient to outweigh the mtigation presented.

This Court has previously stated that its proportionality
review does not involve a recounting of aggravating factors
versus mtigating circunstances but, rather, conpares the case

to simlar defendants, facts and sentences. Tillman v. State,

591 So. 2d 167 (Fla. 1991). In conducting the proportionality
review, this Court conpares the case under review to others to
determine if the crine falls within the category of both (1) the
nmost aggravated, and (2) the least mtigated of nurders.

Alneida v. State, 748 So. 2d 922, 933 (Fla. 1999).

A review of the aggravating and mtigating evidence
established in the instant case denonstrates the proportionality
of the death sentence inposed. Appellant correctly acknow edges
that there is no “donmestic exception” to the inposition of a
death sentence when the nurder arises from a donestic dispute.

See Zakrzewski v. State, 717 So. 2d 488 (Fla. 1998); Spencer v.

State, 691 So. 2d 1062 (Fla. 1996). Appel  ant’ s argunment that
the death sentence is disproportionate rests entirely upon the
erroneous contention t hat t he only valid aggravating
circunstance is that he was previously convicted of another
capital felony or of a felony involving the use or threat of

vi ol ence to the person.
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As noted in Issues Il and IIl, the aggravating circunstances
of CCP and HAC are valid given the evidence presented.
Furthernmore, this Court has previously stated that HAC and CCP
are "two of the nobst serious aggravators set out in the

statutory sentencing schene." Larkins v. State, 739 So. 2d 90

95 (Fla. 1999). These aggravators, coupled with the prior
violent felony aggravating circunstance, clearly outweigh the
insubstantial mtigation present in this case. The only
mtigating factors given noderate weight by the trial judge were
the defendant was wunder the influence of extreme nental or
enotional disturbance at the time of the nurder, his age of 24,
and his famly history of violence. G ven the substantial
aggravation and this slight level of mtigation, this Court
should find that Appellant’s death sentence is proportionate to
ot her capital cases.

This Court’s function on appeal is not to reweigh the
evidence, but to conpare the circunstances of the case wth

ot her capital cases. Bates v. State, 750 So. 2d 6, 12 (Fla.

1999) (stating that for the purposes of proportionality review,
this Court accepts the jury's recomendation and the trial
judge's weighing of the aggravating and mtigating evidence),

cert. denied, 531 U S. 835 (2000). A review of other death

penalty cases establishes that Appellant’s death sentence is
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proportionate. See Blackwod v. State, 777 So. 2d 399 (Fla.

2000) (upholding death sentence on proportionality grounds in
strangul ation nmurder of ex-girlfriend where single aggravator of
HAC out wei ghed one statutory mtigator and nunmerous nonstatutory

mtigators); Arbelaez v. State, 626 So. 2d 169 (Fla. 1993)

(finding death sentence proportionate when defendant killed his
ex-girlfriend' s young boy in order to get revenge and the tria
court found three aggravators, HAC, CCP, and death during the
ki dnapping of a child, and in mtigation, found that the
def endant had no significant history of prior crimnal activity

and was renorseful); Zakrzewski v. State, 717 So. 2d 488 (Fl a.

1988) (finding that death sentence is proportional in donestic
mur der case where there were the same three aggravators of HAC
CCP and prior felony conviction and simlar mtigation of

extrenme enotional disturbance, no significant prior crimnal

history and a nunber of nonstatutory mtigators); Cardona V.
State, 641 So. 2d 361 (Fla. 1994) (upholding nother’s death
sentence for killing her child where single aggravator of HAC

outweighed two statutory mtigators and three nonstatutory

mtigators); WIllianms v. State, 437 So. 2d 133 (Fla. 1983)
(death sentence proportional in donestic killing based on single
gunshot wound where there were two aggravating circunstances

present). Even if this Court were to strike the aggravators of
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HAC or CCP, or both, the remaining aggravator of prior violent
felony, based on the contenporaneous attenpted first degree
mur der of Li ssa  Shaw, is sufficient to outweigh the
i nsubstantial mtigation present in this case. Accordi ngly,

this Court should affirm Appellant’s death sentence.

CONCLUSI ON

In conclusion, Appellee respectfully requests that this

Honorabl e Court affirmthe trial court’s death sentence.
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