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PROCEDURAL HI STORY

Fl oyd Danren was convicted in Clay County, Florida of first-
degree nurder, burglary and aggravated assault. The jury
unani nously recomended a death sentence for the first-degree
mur der . The trial judge inposed the recommended sentence,
finding four statutory aggravating circunstances (Danren had
previously been convicted of a violent felony; the nurder had
taken place during the comm ssion of a burglary; the nurder was
especially heinous, atrocious, or cruel; and the nurder was
commtted in a cold, calculated and preneditated nanner), no
statutory mtigating circunstances, and sonme nonstatutory
mtigation.

Danren appealed to this Court, represented on appeal by
Theresa J. Sopp. Ms. Sopp raised nine issues on direct appeal
conpl aining about: (1) the introduction of evidence of prior
burglaries Danren had commtted at the scene of the instant
murder; (2) the trial court’s failure to give a Wllians rule
instruction; (3) prosecutorial argunent at the guilt phase
regarding the intoxication defense; (4) victim inpact evidence;
(5) the adm ssion of hearsay testinony at the penalty phase; (6)
the sufficiency of the evidence to support HAC (7) the

sufficiency of the evidence to support CCP; (8) the weight given



to nonstatutory mtigation; and (9) proportionality of Danren’s
deat h sent ence.

Danren’s conviction and sentence were affirnmed. Danren v.
State, 696 So.2d 709 (Fla. 1997). Damren’s Petition for Wit of
Certiorari was denied by the United States Supreme Court.

Danren v. Florida, 522 U.S. 1054 (1998).

On  Novenber 9, 1998, Danren filed a notion for
postconviction relief in circuit court. He anended his notion
on July 20, 2000. An evidentiary hearing was conducted in the
circuit court, on April 10, 2001. The parties tinmely submtted
post - hearing nmenoranda, and the circuit court denied all relief
by order dated June 20, 2001. Danren’s appeal from that
judgnent is pending in this Court.

Danren filed the instant petition Decenber 19, 2001, raising
t hree grounds.

PRELI M NARY DI SCUSSI ON OF APPLI CABLE LAW

There are a nunber of well-settled principles applicable to
habeas corpus proceedings filed in this Court. The State w |
di scuss them at this juncture and then elaborate to the extent
necessary in its responses to specific clains.

First, this Court has repeatedly stated that capital habeas
corpus proceedings were not intended as second appeal s of issues

whi ch could have been or were presented on direct appeal or in



a rule 3.850 proceeding. E.q., Jones v. Moore, 794 So.2d 579

(Fla. 2001); Teffeteller v. Dugger, 734 So.2d 1009 (Fla. 1999);

Hldwin v. Dugger, 654 So.2d 107, 111 (Fla. 1995); Hardw ck v.

Dugger, 648 So.2d 100, 105 (Fla. 1994); Scott v. Dugger, 604

So.2d 465, 470 (Fla. 1992); Medina v. Dugger, 586 So.2d 317

(Fla. 1991).

“Habeas petitions are the proper vehicle to advance cl ains

of ineffective assistance of appellate counsel.” Rutherford v.

Moore, 774 So.2d 637, 643 (Fla. 2000)(enphasis supplied). To
prevail on such a claim a defendant nust show that his
attorney’s performance was professionally deficient and that he

was prejudiced by that deficiency. See Strickland v. Washington

466 U.S. 668 (1984); Johnson v. Dugger, 523 So. 2d 161 (Fla.

1988). In other words, “Petitioner nust show 1) specific errors
or omssions which show that appellate counsel’s performance
deviated from the norm or fell outside the range of
professionally acceptable performance and 2) the deficiency of
that performance conprom sed the appellate process to such a
degree as to undermne confidence in the fairness and

correctness of the appellate result.” WIson v. Wainwight, 474

So. 1162, 1163 (Fla. 1985). This Court recently summarized

t hese principl es:



The issue of appellate counsel's effectiveness is
appropriately raised in a petition for wit of habeas
corpus. However, ineffective assistance of appellate
counsel nmay not be used as a disguise to raise issues
whi ch should have been raised on direct appeal or in
a post convi ction not i on. I n eval uati ng an
i neffectiveness claim the court nust determ ne

whether the alleged omssions are of such
magni tude as to constitute a serious error
or substantial deficiency falling measurably
out si de t he range of prof essional |y
accept abl e performance and, second, whether
the deficiency in performance conprom sed
t he appellate process to such a degree as to
underm ne confidence in the correctness of
the result.

Pope v. WAinwight, 496 So. 2d 798, 800 (Fla. 1986).
See also Haliburton [v. Singletary], 691 So. 2d 470
[(Fla. 1997)]; Hardwi ck v. Dugger, 648 So.2d 100 (Fl a.
1994). The defendant has the burden of alleging a
specific, serious om ssion or overt act upon which the
claim of ineffective assistance of counsel can be
based. See Knight v. State, 394 So. 2d 997 (Fla.
1981). "In the case of appellate counsel, this neans
the deficiency nmust concern an issue which is error
affecting the outconme, not sinply harmess error." I|d.
at  1001. In addition, ineffective assistance of
counsel cannot be argued where the issue was not
preserved for appeal or where the appellate attorney
chose not to argue the issue as a matter of strategy.
See Medina v. Dugger, 586 So. 2d 317 (Fla. 1991);
Atkins v. Dugger, 541 So. 2d 1165, 1167 (Fla. 1989)
("Most successful appellate counsel agree that from a
tactical standpoint it is nore advantageous to raise
only the strongest points on appeal and that the
assertion of every conceivable argunent often has the
effect of diluting the inpact of the stronger
points.").

Freeman v. State, 761 So.2d 1055, 1069-70 (Fl a. 2000).




Ceneral ly, appel | ate counsel cannot be consi dered
ineffective for failing to raise issues that were not preserved

by trial counsel. See e.qg., Provenzano v. Dugger, 561 So.2d

541, 548 (Fla. 1990) ("Trial counsel did not object . . .,
thereby precluding an effective argunent on appeal"); Atkins v.
Dugger, 541 So.2d 1165, 1166 (Fla. 1989) (appellate counsel not
ineffective for failing to raise clains as "not properly
preserved for appeal by trial counsel, thus precluding appellate

review'); Downs v. Wainwight, 476 So.2d 654, 657 (Fl a.

1985) ("appel | ate counsel cannot be considered ineffective for
failing to raise issues which he was procedurally barred from
rai sing because they were not properly raised at trial").

In addition, "appellate counsel is not ineffective for
failing to raise a claim that would have been rejected on

appeal . " Downs v. State, 740 So.2d 506, 517 n. 18. Accord

Freeman (appellate counsel not ineffective for failing to raise

non-neritorious issues); Rutherford v. Mwore, 774 So.2d 637, 643

(Fla. 2000)(sane); Alvord v. Wainwight, 725 F.2d 1282, 1291

(11th GCr. 1984)(appellate counsel “need not brief issues
reasonably considered to be without nerit”). In fact, appellate
counsel is not necessarily ineffective for failing to raise a

claimthat m ght have had sone possibility of success; effective

appel | ate counsel need not raise every conceivable non-frivol ous



i ssue. Jones v. Barnes, 463 U S. 745, 103 S.C. 3308, 77

L. Ed. 2d 987 (1983)(appellate counsel not required to argue all
non-frivol ous 1issues, even at request of <client). Accord,

Provenzano, 561 So.2d at 548-49 ("it is well established that

counsel need not raise every nonfrivolous issue revealed by the

record"); Atkins v. Dugger, 541 So.2d at 1167 ("the assertion of

every conceivable argunent often has the effect of diluting the
i npact of the stronger points").

Nor can appellate counsel be deened ineffective if the
habeas claim or a variant thereof, was, in fact, "raised on

direct appeal,"” Atkins v. Dugger, supra, 541 So.2d at 1166-67

Accord, Provenzano, supra, 561 So.2d at 548 (no ineffective

assi stance where appellate counsel raised the claim on appeal

but it was rejected); Jones v. More, supra (“habeas is not

proper to argue a variant of an already decided issue”). So
long as appellate counsel raised the issue on appeal, nere
qui bbling with or criticism of the manner in which appellate
counsel raised such issue on appeal is insufficient to state a

habeas- cogni zabl e i ssue. Jones; Thonpson v. State, 759 So.2d

650, 657 n. 6 (Fla. 2000).
Finally, a claimthat has been resolved in a previous review

of the case is barred as "the law of the case." See MIls v.

State, 603 So.2d 482, 486 (Fla. 1992).



SPECI FI C RESPONSE TO CLAI M5

CLAIM |

DAMREN S COMPLAINT ABOQUT THE SUFFICIENCY OF THE

EVIDENCE TO SUPPORT A FINDING OF THE HElINOUS,

ATROCI QUS OR CRUEL AGGRAVATOR |'S PROCEDURALLY BARRED

BECAUSE |IT SIMPLY A VARIATION OF A CLAIM THAT WAS

RAI SED AND REJECTED ON DI RECT APPEAL

Danren contends here that the evidence supporting the HAC
aggr avat or was i nsufficient because it was based on
“i nadm ssi bl e hearsay evidence.” Petition, end of second full
paragraph of Cdaim [|.1? On direct appeal, however, Danren’s
appel l ate counsel conplained in her Issue V about the adm ssion
of Jeff Chittamis statenents, which she characterized as
i nadm ssi ble “hearsay,” and argued in her Issue VI that the
evidence was insufficient to support the HAC aggravator
Initial Brief of Appellant, case no. 86,003, Issues V and VI
pp. 59-68. In its Answer Brief, the State argued that testinony
about Chittamis statenents was properly admtted and consi dered,
and that the evidence, including in particular Jeff Chittams
statenents, was sufficient to support a finding of the HAC
aggr avat or. Answer Brief of Appellee, case no. 86,003, Issues
V and VI, pp. 38-49. Thus, the claim Danren raises now is

merely a variant of clains raised and argued on direct appeal

As such, it is procedurally barred.

! There are no page nunmbers on Danren’s petition.
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Furthernmore, this Court expressly ruled on these issue on
direct appeal, concluding that the out-of-court statenents by
Jef f Chittam admtted at the penalty phase were not
“i nadm ssi bl e hearsay,” and that the evidence was sufficient to
support the HAC aggravator. 696 So.2d at 713-714 and at 714
(fns. 16 and 17).2 This is binding precedent establishing that

Danren’s present claimis neritless.

2 This Court determined that Chittams statenments were
properly admtted under the excited utterance exception to the
hearsay rule and also that they were properly admtted under the
rationale that hearsay is admssible at the penalty phase so
long as the defendant has a fair opportunity for rebuttal.
Here, fair opportunity for rebuttal existed: the wtnesses who
observed Chittanmis statements were available for Cross-
exam nation, and the facts Chittam related were corroborated by
first-hand w tnesses who were available for cross-exam nation.
In addition, this Court found it significant that Chittam
himself was unavailable for cross-examnation only because
Danren had beaten him to death not long after he nade these
statenents, in order to silence him The State would note that
the Federal Rules of Evidence were anended in 1997 to provide an
explicit exception to the hearsay rule for “A statenent offered
against a party that has engaged or acquiesced in wongdoing
that was intended to, and did, procure the unavailability of the
declarant as a witness.” Federal Rule of Evidence 804 (b) (6).
The commttee notes to the rule state that the new rule
“recognizes the need for a prophylactic rule to deal wth
abhorrent behavior ‘which strikes at the heart of the system of
justice itself,”” (quoting U.S. v. Mastrangelo, 693 F.2d 269 (2d
Cir. 1982), and sinply fornmalizes a principle routinely applied
in federal courts: “Every circuit that has resolved the question
has recogni zed the principle of forfeiture by m sconduct.” See,
e.dg., United States v. Thevis, 665 F.2d 616, 630-31 (5" Gr.
1982) (defendant forfeited his confrontation clause rights as
well as his right to conplain about hearsay when he silenced a
W tness agai nst him by nmurdering hin).
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This procedurally-barred and neritless claim should be

summarily deni ed.
CLAIM 11

THERE IS NO MERIT TO DAMREN S COVPLAI NT THAT APPELLATE

COUNSEL WAS | NEFFECTI VE FOR FAILING TO ARGUE THAT THE

HAC AGGRAVATOR IS UNCONSTI TUTI ONALLY VAGUE  AND

OVERBRQAD

Danren contends that appellate counsel was ineffective for
failing to argue that the jury instruction defining the heinous,
atroci ous, or cruel aggravator was constitutionally inadequate.?3
He does not cite to any portion of the record to show how this
claim was preserved for appeal. If it was not, then appellate
counsel could not have been ineffective for failing to raise it

on appeal.* Even if it was preserved, however, appellate counsel

was not ineffective. The HAC instruction delivered in this case

3 Danren begins this claim by setting out the statutory
definition of HAC, contenporaneous conm ssion of a felony, and

prior violent/capital felony. However, the State is unable to
find in Danren’s discussion of this claim any conplaint about
any aggravator other than HAC. Thus, the State will not address

the other two aggravators except to say that appellate counsel
cannot be ineffective for failing to conplain about aggravators
or standard jury instructions that were valid at the tine.

4 1t is Danmren’s burden to denonstrate that appellate

counsel was ineffective; i.e., t hat appellate counsel’s
performance was constitutionally deficient, and that such
deficiency was prejudicial. Since it is well settled that

appel l ate counsel cannot be deened ineffective for failing to
raise an issue that was not preserved for appeal by trial
counsel, it is Danren’s burden to denonstrate that the issue was
preserved for appeal. He has failed to do so.

9



(6TR 969) is the same instruction this Court explicitly approved

in Hall v. State, 614 So.2d 473, 478 (Fla. 1993). Si nce that

time, this Court has consistently rejected clains that either
the HAC aggravator or our pr esent HAC instruction is

constitutionally deficient. Nelson v. State, 748 So.2d 237,

245-46 (Fla. 1999): Walker v. State, 707 So.2d 300, 316 (Fla.

1997); Chandler v. State, 702 So.2d 186, 201 (Fla. 1997).

Appel | ate counsel cannot be deened ineffective for failing to
attack an HAC jury instruction that has consistently been upheld
by this Court.

This claimis neritless and shoul d be deni ed.

CAMIIL

FLORI DA'S STANDARD JURY | NSTRUCTI ONS ARE NOT BURDEN

SHI FTI NG AND APPELLATE COUNSEL WAS NOT | NEFFECTI VE FOR

FAI LI NG TO COVWLAI N ABOUT THEM ON DI RECT APPEAL

Danren contends that the standard jury sentencing
instructions delivered to the jury in his penalty phase - which
advised the jury that the “final decision” as to punishnent was
the court’s responsibility, but that it was the jury's duty to
render an advisory sentence - inpermssibly diluted the jury’'s

sense of responsibility for its decision. Although Danren does

not cite Caldwell v. Mssissippi, 472 US. 320 (1985), this

appears to be a so-called Caldwell claim Danren once again

fails to tell us how this claim was preserved for appeal. I n

10



fact, his invocation of fundanental error and his attack on
trial counsel seens to be an inplicit concession that the issue
was not preserved for appeal. Danren’s problem however, is
that effectiveness of trial counsel is not an issue properly
before this Court in this habeas proceeding. The State is
unable to discern any attack on appellate counsel in Danren’s
Claimlll. However, if there is one, the State’ s responses are:
(a) appellate counsel cannot have been ineffective for failing
to raise a non-preserved claim and (b) even if the issue was
preserved at trial, appel l ate counsel cannot be deened
ineffective for failing to argue a neritless issue, and this
Court has repeatedly rejected clains that accurately describing
to a Florida jury its advisory role in sentencing inpermssibly

dilutes its sense of responsibility. See, e.d., Wmornos v.

State, 644 So.2d 1000, 1010 (Fla. 1994); Sochor v. State, 619

So.2d 285 (Fla. 1994).
This claim like the first two, is neritless and should be

deni ed.

11



CONCLUSI ON

Danren has failed to denonstrate that his appell ate counse
was constitutionally ineffective, and he presents no other
issues that are cognizable 1in these habeas proceedings.
Danren’s Petition for Wit of Habeas Corpus should be denied in
its totality.
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