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INTRODUCTION

The Academy of FloridaTrial Lawyers (“ Academy”) isavoluntary state-wide
association of morethan 4,000 trial lawyers, concentrating onlitigationin all areas of
the law. The members of the Academy are pledged to the preservation of the
American legal system, the protection of individual rightsand liberties, the evolution
of the common law, and the right of accessto courts.

This case is of importance to the Academy because it involves the manner of
resolving claimsinvolving minors, estates, and aninsurer’ sfiduciary duty toitsinsured
in the investigation and settlement of claims. These issues are significant to the
Academy sincethey involveindividuals' rightsandliberties, and will haveasignificant

effect on the operation of the judicial system in Florida.



SUMMARY OF ARGUMENT

The Second District erred in ruling that the insurer could not have acted in bad
faith because the claimant did not have prior court approval for settlement of the
minor’ sclaim, nor did he have letters of administration issued to himin his capacity
as Personal Representative. However, the statutory scheme for court approval of
minors claimsdoesnot contemplatejudicial review of offersof settlement, only actual
settlements. Court approval isnot a condition precedent to a settlement, but rather a
condition subsequent. Accepting the Second District’s interpretation creates an
unworkable system of reviewing the resolution of minors’ claimsand would work to
the disadvantage of minors.

The Second District a so erredin concluding that asurvivor under the Wrongful
Death Act could not resolve his or her claim prior to the filing of suit without the
involvement of an authorized personal representative. The survivor’'s clams are
separate and independent from those of the estate, and there is no impediment to
resolving those claims without the necessity of the appointment of a personal
representative.

The Second District’ serred inruling that an insurer’ sfiduciary duty to engage
In good faith settlement negotiationsdoesnot begin until the claimant providesit with

acopy of the order appointing the personal representative or, in the case of aminor,



with prior court approval for an offer. Thosearenot, infact, actual impediments, but
moreimportantly cannot be deemed to eliminatetheinsurer’ sduty to pursue settlement
of claimsagainst itsinsured in good faith. Thedetermination of whether aninsurer has
acted in good faith has always been afactual question, and should not be determined
asamatter of law based upon technical impedimentsto afinal settlement agreement.
Therefore, for the reasons stated above, the decision of the Second District should be

guashed.



QUESTION PRESENTED

THE SECOND DISTRICT ERRED IN RULING, AS A
MATTER OF LAW, THAT INFINITY COULD NOT
HAVEACTED INBAD FAITH SINCETHEREWASNO
PRIOR COURT APPROVAL FOR SETTLEMENT OF
THE MINOR'S CLAIM NOR LETTERS OF
ADMINISTRATION ISSUED TO THE PERSONAL
REPRESENTATIVE.

ARGUMENT

The essence of the Second District’s holding is that Infinity could not, as a
matter of law, have acted in bad faith becauseit did not have areasonabl e opportunity
to settlethe claimsagainst itsinsured. The court concluded that since Taylor did not
have court approval to bind his daughter to a settlement, nor had letters of
administration been issued to him in his capacity as personal representative of the
estate, Infinity had no obligation to respond to his settlement offers. Treating those
circumstances as an absol ute bar to any finding of bad faith isinconsistent with well-
established rulesgoverning bad faith, aswell asthe statutes addressing the settlement
of minor's claims and the wrongful death act. For these reasons, the Second

District’s decision should be quashed.



TheMinor’s Claim

The Second District specifically determined that Infinity did not have a
reasonabl e opportunity to settlethe claim of Taylor’ sminor daughter, because he had
not already obtained court approval to settle her claim and had not been appointed
guardian of her property. Thisholding misconstruesthe statutory scheme controlling
the settlement of minors' claims, and creates an unworkabl e situation in which there
IS no means to effectuate the settlement of aminor’s claim.

At commonlaw, parentswerenatural guardiansof their children, however, that
status merely granted them authority with respect to the custody and care of the child,

and did not givethem theright to affect the estate of theminor, seeMcKinnonv. First

National Bank of Pensacola, 82 So. 748, 750 (Fla. 1919); see also 59 Am.Jur.2d

Parent and Child 840, p. 183. Thedisposition of minor’s property rights, including
settlement of claims, was deemed the function of equity courts under the parens
patriae doctrine, which granted the state, and more particul arly the court, theinherent

jurisdiction and responsibility to protect the welfare of minors, see Hancock v.

Dupree, 129 So. 822 (Fla. 1930); In Re Brock, 25 So.2d 659 (Fla. 1946); 42

Am.Jur.2d Infants 8151, p. 117.
TheFlorida L egidlature has altered the common law to the extent of providing

limited authority for parents, as natural guardians, to settle claims of their minor
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children, 8744.301, Fla. Stat. Subsection (2) of that statute provides that the natural
guardians or guardian of aminor child are authorized to resolve and consummate a
settlement of any claim or cause of action accruing to the minor children for damages
when theamount involved does not exceed $5,000, §744.301(2), Fla. Stat. Whenthe
amount involved is in excess of $5,000 court approval is required, and the statute
further provides, §744.301(4)(a):
In any case where aminor has a claim for personal
injury, property damage, or wrongful death in which the
gross settlement for the claim of the minor equals or
exceeds $10,000, the court may, prior totheapproval of the
settlement of theminor’ sclaim, appoint aguardian ad litem
to represent the minor’ sinterests. Inany caseinwhichthe
gross settlement involving a minor equals or exceeds
$25,000, the court shall, prior to the approva of the
settlement of theminor’ sclaim, appoint aguardian ad litem
to represent the minor’ sinterests.
It is important to note that the statute speaks in terms of court “approval of the
settlements,” not the approval of an offer to settle. Thereisalso astatutory provision
addressing the settlement of award’s claim by or against the guardian, which also
requires court approval for a settlement (not an offer), if the ward isaminor and the
settlement exceeds $5,000, §744.387, Ha. Stat.
The Second District’s opinion misconstrues these statutes by stating that

“Taylor waswithout authority to makeavalid offer to settle” hisdaughter’ sclaim, 806



So0.2d at 510. That statement isinconsistent with the statutory scheme, aswell asthe
well-established case law construing it.

Itisclear that §744.301 and §744.387 intend that asettlement woul d bereached
between the natural guardiansand the opposing party, and then presented to the court
for approval. The statute does not contemplate that a guardian seeks approval from
the court to make an offer to settle. The Second District’ sinterpretation would create
an unworkable system in which aguardian would have to go to court to get authority
to make an offer to settle aminor’s claim. However, the court is not authorized to
approve an offer and it would be an unworkable system to have the court directly
involved in the negotiations. Under the Second District’s analysis, if the court did
approve an offer to settle but the opposing party did not accept it, the guardian would
have to return to the court to obtain approval for a lower offer, and the sequence
would continue until asettlement agreement wasreached. Clearly, thatisnot aviable
system, and it is not authorized by the relevant statutes. Every case other than the
Berges caseto addressthisissue has clearly held that the guardians have authority to
enter into a settlement of a minor’s claim, and that court approval is a condition
subsequent or contingency, not an essential term for purposes of reaching an

agreement. For example, inBateski v. Ransom, 658 So.2d 630 (Fla. 2d DCA 1995),




while noting that the type of release to be given by aminor was an essential term of a
settlement, the court specifically held that the court approval was not:

It istruethat while Steven Bateski was aminor, the giving
of arelease form of any type would not have allowed the
parties to conclude the matter since he and his mother
would have had to cooperatein obtaining court approval of
the settlement. That was not an essential term of any
agreement, however, but was a contingency that did not
affect the proposal inthisinstance. See Robbie, 469 So.2d
at 1385.

See also Baker v. Northwester National Casualty Co., 132 N.W.2d 493, 497 (Wis.

1965) (guardian ad litem and court approval are“ conditions subsequent...implicitin

any settlement withaminor.”). Similarly, inBodeck v. Gulliver Academy, Inc., 702

S0.2d 1331 (Fla. 3d DCA 1997) and Tucker v. Shelby Mutual Insurance Company,

343 S0.2d 1357 (Fla. 1 DCA 1977), the courts held that the natural guardians could
validly accept an offer of judgment under 8768.79, Fla. Stat. on behalf of their minor
child, and court approval would be necessary only prior to the entry of the judgment.
Clearly, court approval is not a prerequisite to such a settlement.

The Second District’ sholding not only misinterpretsthe statutescontrolling the
settlement of minor’ sclaims, but usesthem to the disadvantage of minors, when they
wereclearly intended to protect them. The court’ sauthority to review settlements of

minor’sclaimsis simply one aspect of the parens patriae doctrine which is designed




to protect the rights of minors, not to limit their rights, Phillipsv. Nationwide M utual

Insurance Company, 347 So.2d 465 (Fla. 2d DCA 1977); Interest of Peterson, 364

S0.2d 98 (Fla. 4"DCA 1978), seealso, 42 Am.Jur.2d Infants 8151, p. 117. However,

under the Second District’ sinterpretation, the court approval creates adisability for
minors, since insurers would have no duty to negotiate in good faith when thereisa
minor’ sclaim, because court approval would beaprerequisiteto therebeing any such
obligation. This type of result was properly rejected by the First District in

Government Employees |nsurance Company V. Grounds, 311 So.2d 164, 167 (Fla.

1% DCA 1975) when it stated:

In addition, appellant [insurer] contends that since
Nevils was a minor, his claim could not have been settled
without approval of the court. This is correct, but a
settlement of aminor’ sclaim could never be accomplished
If insurance companies took this attitude. All such
settlements must necessarily be subject to court approval.

However, the Second District’s decision has now created that situation, turning
statutesthat were designed to protect minor’ srightsinto statutes that deprive minors

of rights. Clearly, that result cannot be countenanced.



The Personal Representative' s Authority

The Second District’ sruling that Infinity had no obligation to negotiate until a
personal representative was appointed (and issued Letters of Administration) is
similarly problematic. A review of the relevant statutory provisions and case law
compel sthe conclusionthat thereisno legal impediment to awrongful death survivor
negotiating and settling hisor her claimindependent of thepersonal representative. In
fact, the persona representative does not have authority to bind survivors to a
settlement. Thisisclear fromthe statutory provisions of the Wrongful Death Act and
the case law construing it.

A claim for wrongful death was not recognized at common law and, therefore,
issolely acreature of statutein Florida, Hessv. Hess, 758 So.2d 1203, 1204 (Fla. 4™
DCA 2000). Section 768.19, FHa. Stat., createsa*“right of action,” and this Court has
held on numerous occasions that the Act creates in the named survivors (defined in
8768.18(1), Fla. Stat.) an entirely new cause of action whichisseparate, distinct, and
independent from that which might have been sued upon by the injured person (had

he or she lived), Akev. Birnbaum, 25 So.2d 213, 218 (Fla. 1945); Eppsv. Railway

Express Agency, 40 So.2d 131, 133 (Fla. 1949); Nissan Motor Co., Ltd. v. Phlieger,

508 So.2d 713 (Fla. 1987).
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While the statutory scheme only authorizes the decedent’s Personal
Representative to bring awrongful death action, case law is clear that the personal
representativeisanominal party who bringssuit on behalf of thedecedent’ ssurvivors

and the estate, who are the real partiesin interest, 8768.20, Fla. Stat.; Ding v. Jones,

667 S0.2d 894, 898 (Fla. 2d DCA 1996); Morganv. American BankersL ife Assurance

Co. Of Forida, 605 So.2d 104 (Fla. 3d DCA 1992); Florida Emergency Physicians

v. Parker, 800 So.2d 631, 633 (Fla. 5""DCA 2001). Each survivor istherea party in

interest asto hisor her own claim, see Dudley v. Mccormick, 799 So.2d 436, 439-40

(Fla. 13 DCA 2001). ThePersona Representativeisthesole party authorizedto bring
the action, not as a result of any substantive rights he or she may possess, but to
eliminatethepossibility of amultiplicity of suitsand araceto judgement by competing

beneficiaries, see Funchess v. Gulfstream Apartments at Broward County, Inc., 611

So.2d 43, 45 (Fla. 4" DCA 1992).

Theindependenceof thesurvivors claimsisevident fromtheActitself, which
providesthat each survivor should beidentified in the complaint, 8§768.21, Fla. Stat.,
and that the verdict must separately identify the amounts awarded to each survivor,
8768.22, Fla. Stat. Additionally, the Act provides that if any survivor objects to a

proposed settlement, such a settlement can only be effectiveif it is approved by the

11



court, 8768.25, Fla. Stat. The independence of the survivor claims is further
demonstrated by the provision in 8768.20, Fla. Stat., which states:

A defense that would bar or reduce a survivor’s recovery

if she or he were the plaintiff may be asserted against the

survivor, but shall not affect the recovery of any other

survivor.

Caselaw hasconsistently analyzed survivors' clamsasbeing entirely separate

and distinct rights of action, see Shiver v. Sessions, 80 So.2d 905, 908 (Fla. 1955);

Enterprise Leasing Co. v. Alley, 728 So.2d 272 (Fla. 2d DCA 1999). Thereis no

impedimentintheWrongful Death Act that preventsasurvivor from settling hisor her
clam presuit without any involvement of the personal representative. In fact, in

Williamsv. Infinity Insurance Co., 745 S0.2d 573, 576 (Fla. 5" DCA 1999), the court

stated:
Cases involving the wrongful death context have
noted settlements prior to thefiling of asuit wherethe sole
beneficiary is involved or, where there is more than one
beneficiary, the settlement does not prejudice the recovery
of other claimants.
The Second District’ sdecision can only be construed as stopping that practice,
whichisincons stent with thewell-established public policy of encouraging settlement

of claims. Moreover, asnoted abovethereisnolegal impediment to survivorssettling

their claimsprior to suitinawrongful death context, nor isthe personal representative

12



anecessary party to such negotiations. Therefore, the Second District’ sdecision is
erroneousonthisbasisaswell, and itsdecisionisdetrimental to the publicinterest by

unjustifiably discouraging settlements.

Bad Faith

In addition to the problems discussed above, the Second District’s decision
erroneoudy statesthelaw of bad faith, especially with respect to the duty of aninsurer
to negotiate in good faith. The Second District’s holding is essentially that the
insurer’ sfiduciary duty to itsinsured to settle does not even begin until the claimant
provides it with a copy of the order appointing the personal representative or, in the
case of aminor, with prior court approval for an offer. Thisclearly isnot the law, see

Hartford Accident & Indemnity Co. v. Mathis, 511 So.2d 601 (Fla. 4" DCA 1987)

(judgment against insurer for bad faith upheld where it failed to respond to presuit
demand to settle minor’s claim).

As discussed above, the impediments to a settlement agreement perceived by
the Second Disgtrict did not, in fact exist. However, even where there may be an
obstacle to an immediate settlement, this should not eliminate any duty on the part of
theinsurer to negotiate on behalf of itsinsured. Infact, it hasbeen held that aninsurer

has an affirmative duty to initiate settlement negotiations, where the facts dictate that

13



to be in the interest of the insured, see Powell v. Prudential Property and Casualty

Insurance Company, 584 So.2d 12 (Fla. 3d DCA 1991).

The Second District’ s decision impliesthat if the circumstances do not allow
for animmediate and conclusive settlement, theinsurer hasno duty, asamatter of law,
to negotiatein good faith. Thisiscontrary to the most basic principles governing an

insurer’ sduty. InBoston Old Colony, Inc. v. Gutierrez, 386 So.2d 783 (Fla. 1980),

this Court held that an insurer handling liability claims has a fiduciary duty to its
insured and must exercise the same degree of care and diligence as a reasonable
personwouldinhandling their own affairs. Thisincludesan obligationtoinvestigate
thefacts, givefair consideration to settlement offersthat are reasonable, and to settle
the claims where areasonably prudent person faced with the prospect of paying the
total recovery would do so, |bid.

In asituation where there was a clear liability wrongful death claim and only
$10,000 in coverage, would a prudent person simply refuse to negotiate with a
surviving spouse/personal representative, ssimply becauselettersof administration had
not been issued? Certainly not, especially since the issuance of letters of
administration are deemed to relate back to the date of the deceased’ s death, thereby

validating any actions taken on behalf of the estate prior thereto, see Griffin v.

Workmen, 73 So.2d 844 (Fla. 1954).
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Even under amore general analysis, would anyonewho could possibly settlea
clear liability wrongful death case for $10,000 allow technical and remediable
impediments prevent a settlement agreement? Certainly not, and clearly such a
situation doesnot warrant adetermination, asameatter of law, that theinsurer could not
have acted in bad faith. The question of afailureto act in good faith with dueregard
totheinterests of theinsured isclassically afactual question for thejury, Boston Old

Calony, supra. Theimpedimentsto asettlement agreement perceived by the Second

District in this case do not justify carving out an exception to that well-established

principle.

CONCLUSION

For the reasons stated above, the decision of the Second District should be

guashed.
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