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PRELI M NARY STATEMENT

Petitioner, Barry L. Berges, was the plaintiff below and
will be referred to as “Berges” in this brief.

Def endant, Infinity Insurance Conpany, fornmerly known as
Di xi e I nsurance Conpany, was the defendant bel ow. It will be
referred to as “Infinity” in this brief.

Am cus Curiae, Florida Defense Lawers’ Association, wll
be referred to as “FDLA.”

Legal citations contained in this brief are intended to
conform to Florida Rule of Appellant Procedure 9.800 and THE

BLUEBOOK: A UNI FORM SYSTEM OF CI TATION (Col unmbia Law Rev., et

al., 16'" Ed. 1996). Enmphasi s has been supplied by counsel

unl ess ot herw se not ed.



STATEMENT OF CASE AND FACTS

Am cus Curiae FDLA hereby omts the statenent of case and

facts, pursuant to Cba-CGeiqgy Limted, BASF A G v. Fish

Peddl er, Inc., 683 So. 2d 522 (Fla. 4" DCA 1996).



SUMVARY OF ARGUNVENT

I n Cunni ngham v. Standard Guaranty | nsurance Co., 630 So.

2d 179 (Fla. 1994), the Suprene Court approved the concept of
the parties to a tort claimvoluntarily agreeing to try a bad
faith claim prior to determnation of the wunderlying tort
liability. The decision did not purport to establish an

extra-contractual obligation on insurers that would undercut

the insurer’s contractual rights. Pursuant to the insurance
contract, insurers have the right and duty to defend their
insured in a tort action. A cause of action against such

insurer for failure to settle only arises once an excess
j udgnent has been entered against the insured and is based
exclusively on the insurer’s failure to neet its contractua
obl i gati ons. An insurer’s decision not to enter into a

Cunni ngham sti pul ati on, and thereby agree to litigate the bad

faith claim in advance of trial of the underlying action,
cannot serve as an independent basis for a bad faith claim
Such a choice by an insurer nerely exercises its clear rights
under the insurance contract.

In addition, contrary to Petitioner Berges’ position, a

Cunni ngham stipulation is not the equivalent of a policy

limts demand. I nstead, asking an insurer to enter into a

Cunni ngham stipulation is no different than requesting that an




insurer pay nonies in excess of the policy limts. The
contract of insurance requires neither. To require an insurer

to enter into a Cunni ngham stipulation to avoid charges of bad

faith not only inposes duties outside of the insurance
contract, but would result 1in increased litigation and
coercive settlenents. The Second District Court properly
affirmed the Court’s grant of summary judgnent on the

Cunni ngham i ssue. A new trial as to whether the insurer

commtted bad faith in rejecting the Cunningham stipulation

woul d be i nproper.



ARGUMENT
Initiallly, before addressing the nerits of t he

Cunni ngham issue, Amcus Curiae FDLA would note that this

issue is appropriate for resolution by the Court only in very
l[imted circunmstances. |If this Court reverses the decision of
the District Court of Appeal below and remands this case for
rei nstatenment of the Judgnent entered by the Trial Court, then

t he Cunni ngham issue is noot. Conversely, if this Court

affirns the decision of the District Court of Appeal, then
again this issue would not be reached. Only if this Court
affirmse in part and reverses in part the decision of the
District Court of Appeal, and decides to remand this case for

a new trial on sone issues, would the Cunni ngham issue be

appropriate for consideration.

A CUNNI NGHAM V. STANDARD GUARANTY & | NSURANCE CO. DOES NOT
CREATE AN AFFI RVATI VE  DUTY, IN DEROGATION OF THE
| NSURANCE CONTRACT AND LONG STANDI NG LAW NMANDATI NG BAD
FAITH LITIGATION IN ADVANCE OF AN ENTRY OF AN EXCESS
JUDGVENT AGAI NST THE | NSURED.

(1) Florida Third-party Bad Faith Law Prior to
Cunni ngham

In Florida, a third-party bad faith action was recogni zed

as early as 1938. See Auto Miutual Indem Co. v. Shaw, 134

Fla. 815, 184 So. 852 (1938). An inplied covenant of good
faith and fair dealing arising from the contract creates a

fiduciary relationship between an insured and its liability

5



carrier. State Farm Mutual Auto. Ins. Co. v. LaForet, 658 So.

2d 55, 58 (Fla. 1995); Florida Farm Bureau Miutual Ins. Co. v.

Rice, 393 So. 2d 552, 559 (Fla. 1st DCA 1980). In liability
policies the insurer is contractually afforded both the right
and the duty to defend liability clains, and it is that
contractual right to control the defense and nake decisions
regarding the litigation of disputed clains that is the very
underpinning of a third party bad-faith claim LaForet, 658

So. 2d at 58; Baxter v. Roval Indemity Co.. 386 So. 2d 783,

785 (Fla. 1973). The insurer, in settling clains and
conducting a defense, has a duty to exercise that degree of
care which a person of ordinary care and prudence would

exercise in the managenent of his own business. Boston A d

Colony Ins. Co. v. CGutierrez, 386 So. 2d 783, 784 (Fla. 1980);

Doe v. Allstate Ins. Co., 653 So. 2d 371, 374 (Fla. 1995). In

its landmark decision, the Florida Suprenme Court summarized
the insured’s common | aw duty of good faith as foll ows:

This good faith duty obligates the insurer to advise
the insured of settlenent opportunities, to advise
as to the probable outcone of litigation, to warn of
the possibility of excess judgnent, and to advise
the insured of any steps he mght take to avoid
same. The insurer nust investigate the facts, give
fair consideration to a settlenent offer that is not
unreasonable under the facts, and settle, i f
possi bl e, where a reasonably prudent person, faced
with a prospect of paying the total recovery, would
do so.



Boston A d, 386 So. 2d at 785 (Fla. 1980)(citations omtted).

When evaluating a settlenent offer the insurer nust consider
such offer from the perspective of an insured with unlimted
asset s. | f such an insured would have attenpted to resolve
the case for an anmpbunt within the applicable policy limts,
the insurance conpany in good faith should so resolve the

case. Boston AOd, 386 So. 2d at 783 (issue is whether a

reasonably prudent person who had to pay the entire recovery

woul d do so); Canpbell v. Governnent Enployees Ins. Co., 306

So. 2d 525 (Fla. 1974).
The essence of a third-party bad faith action is that the
insurer breached its contractual duty, thereby exposing its

insured to an excess judgnent. Rosen v. Florida Ins. Guar.

Ass’'n, 802 So. 2d 291, 294 (Fla. 2001); Kelly v. Wllians, 411
So. 2d 902, 904 (Fla. 5th DCA 1982) (essence of bad faith is
that the insurer breached duty to properly defend/ settle

resulting in the insured being exposed to an excess judgnent);

Fidelity & Cas. Co. v. Cope, 462 So. 2d 459, 460 (Fla. 1985);

Thompson v. Commercial Union Ins. Co. of New York, 250 So. 2d

259, 264 (Fla. 1971). Were the insurer acted in bad faith it
will be required to pay the excess judgnent as damages.
LaForet, 658 So. 2d at 58. A cause of action for third-party

bad faith failure to settle within the policy limts, whether



brought by the insured or a third party, does not arise unti
after a judgnent in excess of the policy limts. See Kelly,

411 So. 2d at 904; Cope, 462 So. 2d at 460; see also State

FarmFire & Cas. Co. v. Zebrowski, 706 So. 2d 275 (Fla. 1997);

Dunn v. National Sec. Fire & Cas. Co., 631 So. 2d 1103 (Fl a.

5th DCA 1993). Absent the excess verdict there are no danmages
caused by an insurer’s failure to settle within policy limts.
Thonpson, 250 So. 2d at 264; Cope, 462 So. 2d at 460; see also
Zebrowski, 706 So. 2d at 277.

Even though the tort of bad faith occurred between an
insurer and its insured, Florida courts allowed the injured
third party to bring a bad faith action directly against the

first party’s insurer even absent an assignnent. See Thonpson,

250 So. 2d at 264. This was permtted because the injured
third party, as the beneficiary to the bad faith claim was
the real party in interest, in a position simlar to that of
“judgnment creditor.” See |d.

VWether the plaintiff in a third-party bad faith action
is the insured or the injured third party, the issue is
whet her the insurer in performng its contractual duties acted
in the insured s best interest. Settlenent offers are to be
evaluated as if the insurer was the insured with unlimted

asset s. Boston A d, 386 So. 2d at 783 (issue is whether a




reasonably prudent person who had to pay the entire recovery
woul d do so).

(2) The Cunni ngham deci si on.

I n Cunni ngham v. Standard Guaranty | nsurance Co., 630 So.

2d 179 (Fla. 1994), the tort Plaintiffs, the Cunninghans, were
injured and sustained property damage as a result of an
autonobile <collision wth the insured tortfeasor. The
tortfeasor was covered under a policy issued by Standard
Guaranty with a personal injury limt of $10,000.00 and a
property damage limt of $10,000.00. The opinion does not
mention the extent of the Cunninghans’ damages. There also is
no discussion of the clainms practices engaged in by the
insurer, specifically whether there had been a policy limts
demand.

For whatever reason, the Cunninghans and Standard
Guaranty entered into an agreenent to try the bad faith action
before the underlying tort case was tried. Thus, there was no
excess verdict against the insured. St andard Guaranty agreed
in the Stipulation not to contest the insured’ s liability, and
the Cunninghans agreed to release the insured from persona

l[tability. The parties agreed that if Standard Guaranty were



found not to have acted in bad faith, then the Cunni nghans’
clains would be settled for policy limts.?

A jury subsequently found Standard CGuaranty acted in bad
faith. Standard Guaranty filed notions for a newtrial and to
set aside the jury's verdict. At the hearing on these
notions, Standard Guaranty nade an ore tenus notion to dismss
for lack of subject matter jurisdiction based upon the

recently decided case of Dixie lInsurance Co. v. Gaffney, 582

So. 2d 64 (Fla. 1st DCA 1991). Wwen the Trial Court rejected

these notions, including the ore tenus notion, Standard
Guaranty appeal ed. The First District Court of Appeals held
that a verdict in excess of the policy limts is a requirenent
for subject-matter jurisdiction that cannot be stipul ated.
The Court, reversing, certified the following question for
review to the Suprene Court of Florida:

Does the Trial Court have jurisdiction to decide an

insurer’s liability for bad-faith handling of a

claimprior to final determ nation of the underlying

tort action for damages brought by the injured party

agai nst the insured where the parties stipulate that

the bad-faith action my be tried before the
under | yi ng negligence clainf

INot ably, the Qunningham decision does not address what

woul d happen if Standard Guaranty were found in bad faith, that

is,
tri

whet her danages were al so stipul ated, whether they would be
ed before the sane or separate jury, etc.

10



The Suprenme Court of Florida answered the certified
guestion in the affirmative and reversed, finding that the
trial court did have subject-matter jurisdiction. I n doing
so, it reconfirmed that, under ordinary circunstances, a third
party nust obtain a judgnment against an insured in excess of
the policy limts before prosecuting a bad faith clai magainst
the insured’s liability carrier. 1d. at 181 (citing Blanchard

v. State Farm Miutual Autonobile Ins. Co., 575 So. 2d 1289

(Fla. 1991)). The Court held that an excess judgnent is
i ndeed an elenent of the bad faith cause of action, but does
not rise to the level of a jurisdictional defect, and
therefore, the parties are free to stipulate to its existence.

| d. The Cunni ngham Court noted that stipulations are to be

encouraged where they are “designed to sinplify, shorten, or
settle litigation and save <costs to parties. Such
stipulations should be enforced if entered into wth good
faith and not obtained by fraud, m srepresentation, or
m st ake, and not against public policy.” 1d. at 182.

The Suprenme Court in Cunningham addressed only the

certified subject matter jurisdiction question presented,
upholding the rights of the parties to stipulate to a
procedure that both parties considered to be in their best

interests at the tine. Cunni ngham in no way held or even

11



inplied that an insurer, as part of its duty to act in good
faith, nmust stipulate to try the bad faith case first, or that
its failure to do so could be considered an i ndependent act of
bad faith

(3) The deci si on of United Servi ces Aut onobi | e

Association v. Jennings, 731 So. 2d 1258 (Fla.
1999).

Cunni ngham has been cited on nunerous occasions for the

proposition that an excess verdict is a condition precedent to
a third-party bad faith claim against an insurer. In United

Services Autompbile Association v. Jennings, 731 So. 2d 1258

(Fla. 1999) the legal effect of a Cunningham stipul ation was

addr essed.

In Jennings, the tort Plaintiff was seriously injured in
an autonobil e accident. During nediation of the tort claim
l[itigation, the insurer agreed with the tort Plaintiff to
enter into a stipulation which by its terns would “serve as
the functional equivalent of an excess judgnent in the anount
of $75,000.00,” as had been authorized by the Florida Suprene

Court in its Cunni ngham opinion. The stipulation in Jennings,

however, produced consequences not contenplated by the
i nsurer. Specifically, during the bad faith litigation, the
plaintiff requested production of the insurer’s clainms file,

including all otherwi se privileged docunents. The insurer

12



objected, and an interlocutory appeal froman O der conpelling
production fol |l owed.

The longstanding Florida rule in third-party bad faith
actions is that once the bad faith action commences, the
plaintiff is entitled to the insurer’s entire claimfile for
the underlying tort up to the date of the excess judgnent
notw t hst andi ng obj ections based on attorney-client or work-

product privil eges. Continental Cas. Co. V. Aquajet Filter

Systens, Inc., 620 So. 2d 1141 (Fla. 3d DCA 1993); Stone V.

Travelers Ins. Co., 326 So. 2d 241 (Fla. 3d DCA 1976). In
Jennings, the Suprene Court held that, unless the parties

provi ded otherw se in their Cunningham stipulation, this rule

applied equally to bad faith actions brought pursuant to such
a stipulation. 2

O particular significance, the Suprene Court in Jennings
noted that the parties would have been free to have included
any provisions in their stipulation as they saw fit.

By this holding we do not restrict the terns that

the parties to such a stipulation may put into their
agreenent . The parties may expressly Ilimt

2 Note that in Jennings the stipulation contained a
provision for |iquidated damages in the event of a finding of
bad faith. This is particularly inportant regarding the
di scovery issue in that, since there would never be a subsequent
trial needed to prove the amount of damages sustained in the
acci dent, production of work-product material fromthe insurer’s
claimfile would have | ess potential detrinmental effect.

13



di scovery. However, the parties did not do so in
Cunni ngham or in this case.

Id. at 1260.
In holding that the parties were free to nodify a

Cunni ngham sti pul ation, the Suprenme Court reinforced that such

an agreenent, like any stipulation, is sinply a neans by which
the parties, by nutual agreenment, attenpt to streamine the
[itigation between them By confirmng that the agreenent
could be freely negotiated, the Court inplicitly rejected the
concept that such a stipulation could be forced upon an
unwi I ling participant under the coercion of a potential bad
faith all egation.

In fact, the term *“CQunningham stipulation” is |oosely

bandi ed about as though it has sonme specific neaning. In

fact, as can be seen from Cunni nghamitself and from Jennings,

there is no set formula or series of provisions which

constitute a Cunningham stipulation, but rather it is a

concept, the specific ternms of which are, as in any other

stipul ation, subject to negotiation between the parties®  For

exanple in Steele v. Kinsey, 801 So. 2d 297, 299 (Fla. 2d DCA

3 \Were the stipulation between the parties does not result in

wai ver of rights andinstead just constitutes a “shared expectation” as
to the outcone of the underlyingtort action, the stipul ati on has been
hel d not to constitute a “CQunni nghamAgreenent”. General Accident Ins.

v. Shah, 2001 W. 273244, *3 (MD. Fla. 2001).

14



2001) the parties’ Cunningham stipulation not only allowed the

bad-faith action to be tried first but also allowed the court
to deci de whet her coverage existed for Section 789.79, Florida
Statute attorneys fees. The parties nust be allowed the right
to negotiate terns, including the right to refuse to enter
into a stipulation waiving rights.

B. THE WELL ESTABLISHED COWON LAW OF CONTRACTS MANDATES

THAT AN | NSURER CANNOT BE OBLIGATED TO ENTER INTO A
CUNNI NGHAM STI PULATI ON.

The District Court of Appeal affirmed, on other grounds,
the Trial Court’s correct holding that an insurer’s decision
not to enter into a Cunningham sti pul ati on cannot be evi dence
of bad faith because an insurer has no contractual duty to
enter into such an agreenent. Because no contractual duty

exi sts, any evidence of an insurer’s rejection of a Cunni ngham

stipulation is irrelevant and therefore i nadm ssible.
In Florida, the cause of action for bad faith failure to
settle within the policy limts is one arising out of the

contract between the insurer and the insured. See Nationw de

Mutual Ins. Co. v. MNulty, 229 So. 2d 585, 586 (Fla. 1969).

This is to say that the duty of good faith and fair dealing is
one inplied in contract and does not sound independently in
tort. 1d. The duty of good faith nust relate to the

performance of an express termof the contract. No abstract or

15



i ndependent term external to the contract, may be asserted as
a source of breach when all contract terns have been

per f or med. See Hospital Corp. of Anerica v. Florida Medica

Center, Inc., 710 So. 2d 573, 575 (Fla. 4th DCA 1998). Thus,

a cause of action for breach of the inplied covenant cannot be
mai ntained (a) in derogation of the express terns of the
underlying contract or (b) in the absence of a breach of the
express terns of the contract. 1d.

The express terns of every liability insurance policy,
including the Infinity policy at issue, provide that the
insurer has the right and duty to defend the underlying tort
action, that no action wll lie against it until the
obligation of the insured has been determned by final
judgnent or agreenent signed by the insurer, and that the
insured nust cooperate in the defense of the claim (R-31:

E1l,2, p. 12, 13 & 15 of policy). First American Title Ins.

Co. v. National Union Fire Ins. Co., 695 So. 2d 475 (Fla. 3d

DCA 1997); Anerican Reliance Ins. Co. v. Perez, 712 So. 2d

1211 (Fla. 3d DCA 1998); Shuster v. South Broward Hosp. Dist.,

591 So. 2d 174 (Fla. 1992). Wiile the contract gives rise to
the insurer’s obligation to handle the defense using the sane
degree and care as a person of ordinary care and prudence

woul d exercise in the managenent of his own business, the

16



insured has the reciprocal obligation to allow the insurer to
control the defense and to cooperate with the insurer. Doe v.

Allstate Ins. Co., 653 So. 2d 371, 374 (Fla. 1995).

The decision on the part of Infinity Insurance Conpany
not to enter into the proposed stipulation by Berges and
thereby agree to litigate the bad faith claim in advance of
trial of the underlying action cannot serve as an independent
basis for a bad faith claim because Infinity did nothing nore
than exercise its clear rights under the contract of insurance
as supported by the longstanding common law in Florida. See
Shuster, 570 So. 2d at 177 (noting that where a party to a
contract is mnmerely exercising its clear right wunder the
contract, whether it acts in good faith or bad faith is
irrelevant). Berges attenpts to argue that because it

ostensibly releases the insured from liability, a Cunningham

stipulation is the equivalent of a sinple policy limts
denand. This is not the case, however, and this Court should

not credit this deceptively sinple argunment.4 A Cunni ngham

4 Petitioner Berges relies loosely on the |anguage, taken
out of context, of the Suprenme Court in LaForet, 658 So. 2d at
62- 63. In LaForet, the Suprenme Court, in addressing the
standard for evaluating alleged bad faith in the context of a
coverage dispute, rejected the “fairly debatable” standard,
instead noting that the factors relating to the coverage
di spute, as well as others, should be considered in evaluating
whet her the insurer has acted “fairly and honestly towards its
insured and with due regard for [the insured s] interest.” |1d.

17



agreenent fundanentally differs from a sinple policy limts
demand because the good faith duty to consider a policy Iimts
demand inposes no duties beyond, and indeed reinforces, the
express terns of the policy. As the Suprene Court has clearly

enunci at ed, at its nost basic definition, a Cunni ngham

stipulation is the “functional equivalent of an excess
verdict” and exposes the insurer to extra-contractual
liability. By analogy, the request to an insurer to enter

into a Cunningham stipulation is no different than a demand

that it expend nonies greater than its policy limts in an
effort to settle the tort claimin the face of allegations of
bad faith.® Although both actions clearly would benefit the
insured, in neither instance can it be argued that a provision
within the insurance policy gives rise to such an obligation
nor that the conpany’s decision not to neet such a demand
could be asserted as an additional independent act of bad

faith.

at 62-63. The Court said nothing to extend the |anguage of its
holding to issues and circunstances as presented herein which
have nothing to do wth coverage di sputes.

S Infinity’s policy expressly provided that Infinity would
not defend or settle after its limt of liability for such
coverage had been reached. (R-31: El,2, page 5 of Policy)

18



C. GRAFTING UPON THE DECISION WHETHER TO ENTER |INTO A
CUNNI NGHAM STI PULATI ON CONSI DERATI ONS | NVOLVI NG BAD FAI TH
WOULD CONFOUND THE VERY PURPOSES ENUNCI ATED BY THE
SUPREME COURT I N SUPPORT OF | TS CUNNI NGHAM DECI SI ON.

The Suprenme Court in Cunningham specifically noted with

favor the concept t hat stipul ati ons under appropriate
circunstances could sinplify, shorten or settle litigation and
save costs to the parties. Hol ding an insurer to a duty to

enter into a Cunni ngham stipul ati on woul d not only inpose upon

an insurer duties outside and beyond its contract, but it
would create a legal principle that would be unworkable,
unpredictable and result in increased conplexity and
mul tiplicity of litigation.

Initially, as is confirmed in Jennings, 731 So. 2d at
1258, there is no single fornmula or set of provisions that

constitute a Cunningham stipul ation. Virtually any

conbi nation of considerations could unilaterally be proposed
to “set up” the argunent. Thus, in each instance the specific
provisions of the unilaterally proffered agreenment woul d need

to be evaluated by the Court to determne whether it was

19



sufficiently in conpliance with the concept so as to give rise
to the duty Petitioner Berges asks this Court to inpose.S®
Further, and nore inportantly, if an entirely new cause

of action for bad faith refusal to enter into a Cunni ngham

agreenent becones the law of this state, such agreenents woul d
be proffered in virtually every circunstance where a policy
limts demand had been refused. I ndeed, it would be an
i nprudent plaintiff’s attorney who neglected to propose such
a procedure where doing so created no risk and the failure to
do so mght result in the absence of a cause of action for bad
faith that m ght be pursued | ater.

Routinely, the efficient progress of a tort claimthrough
litigation would be interrupted to litigate, pursuant to a

Cunni ngham sti pul ation, an allegation of bad faith refusal to

settle. Where Plaintiff is unsuccessful, as presumably nost

woul d be under such universal circunstances, the matter would

¢ I ndeed, one of the issues extensively argued to the Courts
below by the parties is whether the “agreenent” proposed by
Berges even constituted a “Cunni ngham Agreenent” as approved and

authorized by the Suprenme Court in its Opinion. Essentially,
Berges asks this Court to approve adoption of a concept of bad
faith that wll require litigating the appropriateness of the
specific terms and conditions, unilaterally proposed by demand
letter, vis-a-vis the holding of the Suprenme Court in
Cunni ngham Thus, this case serves as an illustration of the
increase in conplexity of litigation that would necessarily

becone comonplace if the concept proposed by Berges is adopted
by this Court.
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return for continuation of the litigation of the underlying

tort claim It is even conceivable that Cunni ngham agreenents

would be proffered and litigated several tinmes in the sane
claim as the danmages evidence is developed and policy limts
demands are made and refused. Arguably, each rejection of a

policy limts demand foll owed by a Cunni ngham agreenent coul d

give rise to a separate bad faith trial. Thus, rather than
being used in unique circunstances appropriately selected to

serve the ends identified by the Suprenme Court in Cunni ngham

the procedure would arise and create additional issues
i npedi ng settlenment in virtually every liability |awsuit.

Any insurance carrier that had exercised best efforts to
fully meet all obligations to its insured under its policy,
when confronted with such an offer, would have no practical
choice but to agree to enter into such a stipulation on pain
of its refusal |ater being argued as an i ndependent act of bad
faith. Rat her than encouraging the sinplification of
litigation and the settlenent of valid issues and clains, the
inmposition of such an extra-contractual duty would serve to
unnecessarily burden the state’s tort system

Finally, plaintiffs would be further encouraged to

unnecessarily propose Cunni ngham agreenents knowi ng in advance

that they would gain full access to the insurance conpany’s
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claims file containing all of its work-product material,
possession of which wuld be invaluable in the Ilater
litigation of the tort claim This prospect alone would

mtigate in favor of a Cunningham agreenent being offered by

the plaintiff in virtually every liability |awsuit.

The creation of a new extra-contractual duty as suggested
by Berges by inposing a coercive elenent upon the procedure
contenpl ated as voluntary by the Supreme Court would result in
undesi rabl e soci abl e and econoni ¢ effects, mul tiple
[itigation, unwar r ant ed bad faith cl ai s, coercive
settlenments, excessive jury awards and escal ating insurance
| egal and other transaction costs, which are exactly what the
Suprene Court has consistently sought to avoid. See

Zebrowski, 706 So. 2d at 277.
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CONCLUSI ON

The Suprenme Court of Florida in the decision Cunni ngham

v. Standard Guaranty Insurance Co., 630 So. 2d 179 (Fla.

1994), created a procedural nechanism as an exception to the
| ongstanding rule that a third-party bad faith action may only
be brought after an excess verdict is entered. This case did
not contenplate that such a discretionary procedure would be
argued to be mandatory, or that failure to agree to such a
stipulation could be evidence of bad faith. The common | aw of
contracts dictates otherwi se as well. Creating artificially
a duty of good faith and fair dealing that an insurer nmnust

accept a Cunni ngham stipulation lest it be exposed to a bad

faith claimregardless of the propriety with which it handl es
the wunderlying claim creates severe |legal and procedural
inequities and is contrary to public policy as enunciated by

the Suprenme Court in its Cunningham opinion. For these

reasons, the FDLA as Amcus Curiae wurges this Court to
expressly uphold the trial court’s grant of summary judgnent

on this issue in favor of Infinity and agai nst Berges.
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