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STATEMENT OF THE CASE AND FACTS
A. PRELIMINARY STATEMENT

Barry L. Berges, plaintiffin the trial court, seeks review of a decision from the District
Court of Appeal, Second District, which reversed a final judgment entered upon a jury verdict
in his favor in his insurance bad faith-excess judgment action brought against Infinity
Insurance Company. Berges contends the decision should be quashed because the district
court misconstrued or misapplied settled Florida law in the fields of insurance bad faith and
probate and guardianship.

B. STATEMENT OF FACTS

Underlying Accident and I nsur ance Cover age

On March 29, 1990, Linda D. Moody was driving an automobile owned by
Barry L. Berges when she crossed the center line and collided head-on with an
automobile owned and operated by Mary ViolaTaylor in which her minor daughter,
ChristinaTaylor, wasriding asapassenger. (R-31E18). Mrs. Taylor waskilled and
Christina suffered seriousinjuries. (R-31 E23-26).

Bergeswasinsured by apolicy of automobileliability insuranceissued by Dixie
I nsurance Company, now known as Infinity Insurance Company, with bodily injury
liability limits of $10,000 per person and $20,000 per accident. (R-31 E1-2, 19).
Berges provided insurance information to the Florida Highway Patrol but did not
immediately report theaccident to I nfinity because hethought theinvestigating officer
would make the necessary report. (R-31 E15; R-45 ST 20-21).

James Taylor, Mary Viola Taylor’'s widower and Christina Taylor’s father,
consulted attorney Dale Swopeto represent hisfamily in connection with theaccident.

(R-421125). By letter dated April 16, 1990, Swope' sparalegal notified Infinity of the



accident and of Swope's representation and requested a certified copy of the
insurance policy andinformation concerning policy limitsand coverage. (R-31E17).
Initsinsurance disclosure form dated April 27, 1990, Infinity notified Swope that it
wasreserving theright to deny coverage based on Berges' failureto givethecompany
Immediate notice of the accident and the possibility that Moody was a resident of
Berges household who should have beenidentified ontheinsurance application. (R-
31 E19). Infinity mailed Berges a reservation of rights letter dated May 2, 1990,
guestioning coverageonthesamegrounds. (R-31E9). Thereservation of rightsletter
did not mention the likelihood of an excess judgment or suggest any steps Berges
might take to protect himself from that eventuality. (R-31 E49). On May 8, 1990,
Infinity completed its coverage investigation and concluded there were no policy
defenses, determining that theinsurer wasnot adversely affected by Berges' failureto
immediately notify the company about the accident. (R-31 E13; R-39 725). Infinity
did not inform Berges of its favorable coverage decision. (R-39 728, 730; R-45 ST
24).

Settlement Negotiations and Communications with the I nsured

By April 30, 1990, Infinity’ sinvestigation confirmed that itsinsured driver had
been intoxicated and was*“ 100%” at fault; Mrs. Taylor died asaresult of her accident-
related injuries; and Christina Taylor sustained severe injuries with over $30,000in
medical bills. (R-31E15, 23-26; R-38423-24; R-39 724). Based onthisinformation,
Infinity knew by that date that the damages sustained by the Taylor estateand Christina
exceeded the insured’ s policy limits. (R-37 263).

On May 2, 1990, the adjuster assigned to the claim, Robert Fryer, received a
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|etter from attorney Swopenotifying Infinity that hewasnolonger representing Taylor
inthewrongful deathand bodily injury claims. (R-31E13, 27). Fryer called Swope's
office that same date and learned that Swope had filed “probate papers’ for Taylor.
(R-31 E13). AlsoonMay 2, 1990, Taylor personally delivered to Fryer at Infinity’s
officeahandwritten letter offering to settleall claimsbased on thefollowing essential
terms. (1) $2,500 for damage to the Taylor vehicle plus $25 per day loss of use; (2)
$10,000 for Christina Taylor’s bodily injury claim payable by June 1, 1990, or if
payment could not be made by June 1, 1990, the funds to be placed in an
Interest-bearing account with the interest accruing to Christina Taylor’ s benefit; and
(3) $10,000 for the death of Marion ViolaTaylor payable within twenty-five days, or
if payment could not be made within twenty-five days, the funds to be placed in an
Interest-bearing account with theinterest accruing to the estate’ sbenefit. (R-31 E28-
48). Taylor indicated in hisletter that if settlement of his daughter’s claim required
“gpecia papersto befiledin court,” hewould“work with your [Infinity’ 5] lawyersto
handlethat.” (R-31 E30). Taylor aso confirmed that Swope had “filed the papersto
have me made representative of the estate and | will pay him to finish that,” but he
further indicated that “[i]f we haveto file papersin court on this settlement [wrongful
death clam] | will work with your lawyers to do that.” (R-31 E30). Taylor
emphasized that unlessthe money was paid either to him or into the escrow accounts
by the stated deadlines, “thereisno deal.” (R-31 E31). Infinity did not send Berges
acopy of Taylor’sletter or otherwise inform its insured that a settlement offer had
been submitted, even though the insurer had notified Berges by |etter dated May 2,

1990, that it wasreserving theright to completely deny coveragefor theaccident. (R-
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39 656, 731-32; R-45 ST 23-24).

After obtaining policy limits settlement authority from his supervisor, Fryer
contacted Taylor by telephone on May 11, 1990. (R-31 E11). During that
conversation, Fryer offered Taylor $10,000 for thewrongful death claim and $10,000
for Christina sbodily injury claim, but only $1,000 for property damageand only $10
per day for loss of use. (R-31 E10-11). Fryer’s handwritten notes indicate that he
told Taylor “we need court approva on his daughter because of her age and copies
of the probate papers on his wife naming him as executor of her estate to settle that
portion.” (R-31 E11). Inthisrespect, Fryer told Taylor that “we as the insurance
company would pay an attorney to arrange for the court approval of the settlement,
that it would be no chargeto him, that wewould take care of the paperwork necessary
for the guardianship to be set up and for us to set up the follow-up with him for the
estate of hiswife.” (R-40 784). Although Infinity and Taylor both understood that
court approvals were necessary, Infinity never questioned Taylor’'s authority to
negoti ate asettlement on behalf of theestateand theinjured child. (R-41964). Infinity
didnotinformBergesaboutitsMay 11 conversationwith Taylor. (R-39656-57; R-45
ST 25).

Fryer’ s notes of the May 11 conversation with Taylor further indicate that he
“advised claimant that [he] was to meet with our atty on 5-14-90 to discuss court
approval andthat wewould beintouchinthenear futureregarding the progressmade
in that respect.” (R-31 E10). The meeting, however, between Fryer and the lawyer
selected by Infinity to obtain the necessary court approvals, Kevin Korth, did not take
place on May 14 as contemplated. (R-39 649). On May 16, Fryer mailed aletter to

4



Korth asking his office “to arrange a court approved settlement on Christina Taylor”
and informing Korth that Taylor had “ applied to the courtsto have himself named as
therepresentative of hiswife sestate and we should deal directly with him concerning
settlement of his deceased wife's bodily injury claim.” (R-31 E55). The record
indicates that Taylor, through attorney Swope, filed a petition for administration on
May 2, 1990, and was appointed personal representative on May 14, 1990. (R-34
E777-82). The order required Taylor to post a bond before issuance of letters of
administration. (R-34E782). Lettersof administration wereissuedto Taylor on June
20, 1990. (R-34 E786).

Fryer testified at trial that he“felt” the settlement deadlinesimposed by Taylor’'s
May 2 letter had been suspended after his May 11 conversation with Taylor. (R-39
643; R-40792). Taylor disagreed and testified that although the timelimitswere not
specifically discussed on May 11, he “assumed the man [Fryer] was fulfilling the
obligation to the letter that | had submitted to him.” (R-42 1139). Consistent with
Taylor’'s understanding, Fryer told Korth in his May 16 letter that Infinity was
operating under a “time demand” as outlined by Taylor's May 2 letter which he
enclosed for Korth’sreview. (R-31 E55). On May 23, 1990, Korth called Fryer to
advisethat hewould be* unableto have court approval intimefor exp[iration] of time
demand” but that he would write Taylor.* (R-31 E9). Fryer’snotes contain nothing
contrary to Korth’ s understanding that the settlement deadlines were still operative.

(R-41 983; R-43 1375-76). Further confirming the viability of the deadlines, in the

! Korth apparently had never handled acourt approval for aminor’ ssettlement. (R-37
303-04).



insurer’s 30-day report dated May 29, 1990, Bobbie Walker, Fryer's supervisor,
directed Fryer to “[f]ollow up w/ Kevin Korth & copy of letter re: time demand
pronto.” (R-34 E736; R-39 660).

During their May 11 conversation, Fryer told Taylor “wewould beintouchin
the near future” to discuss the paperwork necessary to consummate the settlement.
(R-31 E10). To that end, attorney Korth wrote Taylor on May 24, 1990, to inform
Taylor that he was preparing the necessary guardianship papers. (R-31 E56).
However, because Korth’s office used an incorrect zip code, Taylor did not receive
Korth’sletter until June 20, 1990, after the settlement deadlines had expired on May
28andJunel, 1990.2 (R-31 E58; R-34 E767). Although Fryer told Taylor he“would
beintouch inthe near future,” he never contacted Taylor after their May 11 meeting
(R-39650); Fryer’ ssupervisor did not follow up (R-38 493); and the company did not
maintainadiary or tickler systemto alert the adjustersto critical deadlines. (R-40827,
832; R-421068-70). Infinity never asked Taylor to extend the settlement deadlines,
although Fryer testified such extensionsareroutinely requested (R-39 655), and never
explored thefeasibility of establishing theinterest-bearing escrow accountsrequested
by Taylor in his May 2 letter. (R-37 294; R-38 490, 495; R-39 641-42, 720; R-40
798).

Having heard nothing further from Infinity by the expiration of the settlement
deadlines, Taylor consulted Swope who notified Fryer by letter dated June 11, 1990,

that Taylor’'s settlement offer was revoked and that suit would be filed against the

2 0On the inside address, Korth correctly listed Taylor’s zip code as 33527 but used
32257 on the envelope. (R-31 E56, 58).
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insureds. (R-31 E62-63). On June 25, 1990, Swope filed the wrongful death and
personal injury complaint as contemplated. (R-34 E775). After receiving the suit
papers, Berges immediately contacted Fryer for a status report on the claim. (R-31
E84). Fryer spokewith Bergesby telephoneon June 25, 1990, but still did not inform
Bergesabout any of the settlement negotiations. (R-39 745). By letter dated June 26,
1990, almost one month after the settlement deadlines had expired, Infinity advised
Bergesfor thefirst time about the possibility of an excess judgment and hisright to
retain independent counsel. (R-31 E85-87; R-38 495-96; R-39 656). Inapostscript,
Infinity told Berges*“ that we have offered to pay your policy limits of $20,000 for the
aboveclaim, but Mr. Taylor isrefusing to settlefor that amount.” (R-31 E86). Fryer
conceded at trial that the postscript did not accurately reflect his negotiations with
Taylor. (R-39742). Thepostscript did not mention the settlement deadlinesand other
termsof Taylor'sMay 2 settlement offer or that Infinity had allowed the deadlinesto
expirewithout contacting Taylor regarding the court approval swhich the company had
promised to obtain on May 11. (R-37 287-88; R-38 495-96; R-39 656, 731-32).

Cunningham Settlement Offers

On August 31, 1990, Swope wrote Infinity’s attorney and offered to accept
policy limits and release Berges and Moody if Infinity would agree to litigate the

insurer’s alleged bad faith by declaratory judgment before adjudication of the

underlyingtort claimsunder what isnow known asa“ Cunningham agreement,” named

after this court’ s decision in Cunningham v. Standard Guaranty Ins. Co., 630 So. 2d

179 (Fla. 1994). (R-152944). Under the terms of Swope'’s proposal, if Infinity were found

not guilty of bad faith in the declaratory judgment action, Taylor would accept policy limits and
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give Berges, Moody and Infinity a complete release. (R-152945). On the other hand, if Infinity
were found guilty of bad faith, the insurer would be responsible for all of Taylor's damages
irrespective of policy limits. (R-152945). Under either alternative, Berges would have been
fully protected from an excess judgment. (R-152945). Infinity rejected Swope’s offer by letter
from its attorney dated October 30, 1990. (R-15 2966).

This court issued the Cunningham opinion on January 6, 1994. OnMay 3, 1994,
Swope renewed his proposal to litigate the bad faith case before deciding the
underlying tort claims with Berges receiving complete protection from an excess
judgment. (R-15 2893 at Tab 40). In that letter, Swope specifically referenced the

Cunningham decision and mentioned this court’s resolution of the then unsettled

jurisdictional issues. (R-152893at Tab 40). Infinity declined Swope’ srenewed offer

and Taylor proceeded with his claims against Berges. (R-8 1567).



Taylor v. Berges

Asaffirmativedefensesto Taylor’ ssuit, Bergesand Moody alleged accord and
satisfaction, release and settlement based on the negotiations between Fryer and
Taylor. (R-6 1033-34). Thesettlement defenseswere bifurcated from the other issues
and submitted to ajury with thefollowing interrogatory: “Wasthereasettlement and
compromise agreement between the Defendantsand the Plaintiff to settlethe claim of
James Taylor as Personal Representative of the Estate of Marion Taylor and James
Taylor asthe natural guardian of ChristinaMichelle Taylor vs. Barry L. Berges and
LindaMoody.” (R-81492,1496). Thejury answered“yes.” (R-81492,1496). The
trial court, however, granted Taylor a new trial because Berges and Moody used
documentary evidence (the insurance policy) at trial which had not been disclosed
previoudly. (R-8 1515-18).

After thetrial court granted anew trial, Taylor filed areply to the affirmative
defensesinwhich healleged that theminor’ s settlement was not binding without court
approval and that he “ had no authority to enter into abinding settlement until hewas
appointed Personal Representative of the Estate of Marion Viola Taylor, and court
approval was obtained for the claims of the minor children pursuant to sections
744.387 and 768.25, Florida Statutes.” (R-8 1532). Berges and Moody took the contrary

position and argued: “The settlement agreement was for Dixie Insurance Company to pay the
money upon court approval and for TAYLOR to accept the money upon court approval. The
executory nature of obtaining court approval does notinvalidate the agreement.” (R-8 1578).
Berges and Moody also argued that Taylor’s conduct bound the estate pursuant to section
733.601, Florida Statutes, which “provides that actions taken by a personal representative

prior to appointment are, in essence, ratified by appointment.” (R-8 1578). The trial court
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agreed with Taylor and granted partial summary judgment in his favor on the defense of
accord and satisfaction. (R-8 1610-11).

A jury subsequently returned a damage verdict awarding Taylor $911,400 for the
wrongful death claim, $500,000 for Christina’s bodily injury claim and $3,000,000 in punitive
damages against Moody. (R-8 1615-18). On February 25, 1995, the trial court entered
judgment upon the jury verdict. (R-8 1624-25; R-31 E99-100). By opinion dated February 26,

1996, the second district affirmed the final judgment except for the punitive damage award

against Moody. (R-8 1628). See Moody v. Taylor, 670 So. 2d 1026 (Fla. 2d DCA 1996).

C. COURSE OF PROCEEDINGSIN THE COURTSBELOW

Pleadings and Summary Judgment

After theexcessjudgment wasaffirmed, Bergesfiled theinstant bad faith action
against Infinity based ontheinsurer’ sfailureto settlethe Taylor claimswithin policy
limitsanditsfailureto adequately communicatewith and adviseitsinsured. (R-11-8).
Berges aso alleged that Infinity breached its obligation of good faith by refusing to
accept Taylor’s Cunningham proposals. (R-15, 117).

Before Berges filed his complaint in the bad faith case, Berges, Taylor and
Infinity entered into an agreement in which Berges assigned the proceeds of the bad
faith action to Taylor and received a three-year stay of execution on the excess
judgment. (R-11 2192-98). The stay of execution has expired, and the agreement
does not provide for satisfaction of the excess judgment against Bergesin the event

the bad faith action ultimately proves unsuccessful. (R-11 2192-98).
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Following extensivediscovery, Infinity moved for summary judgment asserting
that (1) theinsurer could not, asamatter of law, settle Taylor’ sclamswithinthetime
frames established by his May 2 letter because Taylor lacked the necessary legal
authority to effectuate asettlement for the estate and minor child; (2) theinsurer timely
tendered itspolicy limits; (3) Bergeswasjudicialy estopped from arguing that I nfinity
had failed to settle the claims in atimely manner because Taylor had successfully
asserted intheunderlying tort action that helacked the requisite capacity to settle; and

(4) theinsurer was not obligated, as amatter of law, to accept Taylor’s Cunningham

offer to litigate the bad faith issue before deciding the underlying tort claims. (R-4
788-811). Berges moved for partial summary judgment on the issue of Infinity’s
breach of its duty to communicate with and adviseitsinsured. (R-12 2225-44). The

trial court granted summary judgment for Infinity on the Cunningham issue but

otherwise denied both motions. (R-18 3543-47).
Bad Faith Trial

The bad faith action proceeded to jury trial on August 23,1999. (R-36 1). In addition
to testimony from Taylor, Berges and Infinity’s claims personnel, the parties presented expert

testimony from attorneys and a claims consultant.® Attorney William A. Pruett testified that
Infinity actedin bad faith by failingto settlethe Taylor claimswithin policy limitsand
by failing to adequately advise Berges regarding settlement opportunities and his

exposureto an excessjudgment.* (R-37 251, 314). Pruett testified that the terms of

3 The evidence introduced at trial was essentially the same as the evidence submitted by the parties on
motions for summary judgment. (R-15 2893, Tabs 1-43; R-5-9; R-9 1681-1867; R-10 1868-2023).

“ Pruett gavesimilar opinionsin hisaffidavit filed in oppositionto Infinity’ smotion for
summary judgment. (R-15 2888-92)
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Taylor’s settlement offer were reasonable and could have and should have been met
by Infinity within the specified time limits. (R-37 280-83). In Pruett’s opinion, if
Infinity could not meet the deadlines, the insurer should have opened the escrow
accounts discussed in Taylor’s letter (R-37 281, 285) or requested an extension of
time from Taylor, which is standard practice in adjusting clams. (R-37 306-07).
Pruett described Infinity’s May 11 response to Taylor's settlement offer as a
counteroffer becauseit offered policy limitswithout any timerestraintsand lessthan
therequested amount for property damage. (R-37 287-88, 295). In Pruett’ sopinion,
Infinity’ sfailureto settle Taylor’ s claims within the specified time limits caused the
excessjudgment against Berges. (R-37 314). Pruett also opinedthat Infinity’ sclaims
handling procedures fell below applicable standards. (R-37 251).

Concerning Infinity’ sduty to adviseitsinsured, Pruett testified that theinsurer
should have communicated the May 2 settlement offer to Berges, especially because
on that date the company was operating under reservation of rightswhich could have
led to a coverage denial. (R-37 274). Pruett aso testified that Infinity should have
kept Berges apprised of all settlement negotiations, including the company’sMay 11
responseto Taylor’ s offer, and should have advised Berges of the probable outcome
of litigation and stepshemight havetaken to protect himself, including hiring alawyer
to intervene on his behalf. (R-37 289-90).

Berges second expert witness, attorney Leon Handley, testified that Infinity
could have and should have settled the Tayl or claimswithin policy limits, recognizing
that theclaimsinvolved“ clearly outrageousliability” and“ extremedamages,” andthe

insurer should have kept the insured informed by timely advising him of settlement
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opportunitiesand warning him of the possibility of an excessjudgment, the probable
outcomeof litigation and stepshe might havetaken to avoid an excessjudgment. (R-
40818-19, 823, 844-45). Handley explained that the necessary court approvalsfor the
minor’ ssettlement and the estate settlement coul d have been obtained during thetime
frames established by Taylor's letter since courts generally accommodate such
emergencies. (R-40848-49). LikePruett, Handley criticized Infinity’ sclaimshandling
practices, noting particularly that theinsurer lacked adiary or tickler system to monitor
critical deadlines and had not established special procedures for claims with excess
judgment potential. (R-40 826-27, 832).

Infinity offered contrary opinionsfrom attorneysArthur England and Alton Pitts
and from an insurance claims consultant, June Glenn. These experts opined that
Infinity did not exercise bad faith by failing to effectuate a settlement within policy
limitsand properly discharged its duty to keep the insured advised. (R-41 915, 934,
1020, 1059; R-42 1255). England opined that Infinity could not have accepted
Taylor’ soffer because Taylor lacked thelegal authority to consummatethe settlement
and did not acquirethe authority whiletheoffer waspending. (R-41915-17). England
also testified that Infinity was not required to advise Berges of Taylor’s settlement
offer becausetheinsurer had agreed to pay policy limitsand al so because Bergeshad
not timely reported the accident to the insurer. (R-41 927-28). England and Glenn
testified further that Infinity was not obligated to advise Bergesregarding “ the probable
outcomeof litigation” until suit wasfiled against him or theinsurer decided not to pay
the settlement demand. (R-41 930, 1035).

Thetrial court read the jury the standard charge on insurer bad faith (Fla. Std.
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Jury Instr. (Civ.) MI 3.1) and separately instructed on the insurer’ sduty to adviseits
insured as follows (R-28 5664; R-44 1499):

The duty of good faith obligates an insurer to advise the

insured of settlement opportunities, to advise as to the

probable outcomeof thelitigation, towarn of the possibility

of an excess judgment, and to advise the insured of any

steps he might take to avoid the same.
The jury returned a single interrogatory verdict affirmatively responding to the
following question: “Did Infinity Insurance Company act in bad faith with respect to
the Taylor claims against its insured, Barry Berges?” (R-28 5703). Neither party
requested averdict form differentiating between the insurer’ sfailureto settle and its
failure to advise the insured (R-26 5186; R-27 5557-59; R-28 5701-02), and both
parties consented to the verdict form drafted by the trial judge. (R-42 1218-20).
Based on thejury verdict, thetrial court entered final judgment in Berges' favor for
$1,893,066.41, representing theamount of the excessjudgment plusaccruedinterest.
(R-28 5728; R-30 6113). The trial court also awarded Berges attorney’s fees and
costs by separate orders. (R-45 6242-44).

District Court Decision

Finding no bad faith as a matter of law, the District Court of Appeal, Second
District, reversed thejudgment by decision dated August 1, 2001, reported as|nfinity
Ins. Co. v. Berges, 806 So. 2d 504 (Fla. 2d DCA 2001). The district court reasoned that

“the insurer has no obligation to settle unless the settlement offer would protectits insured.”

Infinity, 806 So. 2d at 508. The court concluded that Infinity wasnot guilty of bad faith
faillure to settle, as a matter of law, because “Taylor did not present Infinity with an

offer that would protect itsinsured, Berges.” Infinity, 806 So. 2d at 508. The court
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supported thisconclusion by finding that Taylor lacked therequisitelegal authority to
consummate asettlement of hiswrongful death claimand hisminor daughter’ sbodily
injury claim because“ Taylor had neither been appointed personal representativeof his
deceased wife' s estate, nor had he obtained court approval of a settlement on behalf
of his minor daughter at the time he made his‘offer.”” Infinity, 806 So. 2d at 508.

The district court also held that Infinity was entitled to summary judgment
concerning itsduty to advisetheinsured. Onthisissue, thecourt held that Infinity was
not obligated to communicate with Berges because the insurer had not received a
“valid opportunity to settle” and“ sincethe’ offer’ contemplated settling within policy
limits (i.e. the settlement would have included a release without any obligation to
Berges), theduty toinvolve Bergesinthediscussionsdid not apply.” Infinity, 806 So.

2d at 510. Onthe Cunningham issue, which Bergesraised by cross-appeal, the court

found that because the Cunningham case was not decided until after Infinity rejected

Taylor’ sfirst proposal, and becausethelaw at thetime Taylor made hisfirst proposal
required an excess judgment before a bad faith cause of action accrued, “it was not
bad faith on the part of Infinity to follow thelaw asit existed at that timeand reject the
proposal.” Infinity, 806 So. 2d at 510.

SUMMARY OF ARGUMENT
I. AUTHORITY TOSETTLE

The district court misconstrued Florida law by holding that Taylor's May 2
settlement offer was not a “reasonable opportunity to settle” because, on that date,
Taylor had not been appointed personal representative of his deceased wife's estate

and had not obtained court approval for hisminor daughter’ sbodily injury settlement.
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Under sectiont proposal would have afforded Berges complete protection from an
excess judgment, that offer should have been considered by the jury as part of the
“totality of the circumstances’ in evaluating the insurer’ s conduct.

Onthispoint, thedistrict court erred by regjecting Berges' Cunningham argument

because the Cunningham decision had not been issued at the time the proposal was

made and rgjected. Although the state of thelaw existing at thetimeisrelevant to the
insurer’s decision whether to accept the proposal, the district court should have
resolved thisissue based onthelaw in effect whenit decided the appeal. Inany event,

Taylor madeasecond Cunningham proposal after the Cunningham casewasdecided.

STANDARD OF REVIEW

Thedistrict court held that Infinity wasentitled to summary judgment on all bad
faithissuessubmitted by Bergesfor review. Infinity, 806 So. 2d at 510. Theappellate

court reviews a summary judgment de novo. See Volusia County v. Aberdeen at

Ormand Beach, L.P., 760 So. 2d 126, 130 (Fla. 2000). Summary judgment should not

be granted unless the record shows no genuine issue of material fact and the moving party

is entitled to judgment as a matter of law. Id. Infinity also argued on appeal that it was entitled

to a directed verdict on the issue of bad faith. Viewing the evidence and all reasonable

inferences in the light most favorable to the nonmoving party, a directed verdict should not be

granted unless “no proper view of the evidence could sustain a verdict in favor of the

nonmoving party.” Owens v. Publix Supermarkets, Inc., 802 So. 2d 315, 329 (Fla. 2001).
ARGUMENT
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l. THEDISTRICT COURT MISCONSTRUED FLORIDA LAW BY
HOLDING THAT INFINITY WASNOT LIABLE FOR BAD FAITH, ASA
MATTER OF LAW, BECAUSE TAYLOR LACKED AUTHORITY TO
SETTLE HIS CLAIM FOR WRONGFUL DEATH AND HIS MINOR
DAUGHTER’'S CLAIM FOR BODILY INJURY AT THE TIME HE
SUBMITTED HISSETTLEMENT OFFER.

A. BAD FAITH —- GENERAL PRINCIPLES
When a claimis presented against an insured covered by a liability insurance policy,
afiduciary relationship arises under Florida law which obligates the insurer to exercise the
utmost good faith towards its insured in investigating, evaluating and settling the claim. See

Baxterv. Royal Indem. Co., 285 So. 2d 652, 655 (Fla. 1st DCA 1973), cert. discharged, 317

So. 2d. 725 (Fla. 1975). “This fiduciary obligation is imposed on an insurer because the
insured surrenders to the insurer all control over handling a claim, including all decisions with
regard to the litigation and settlement. Inreturn, the insurer assumes a duty to exercise control
of the claim and to make decisions with due regard for the interests of the insured.” Allstate

Ins. Co. v. American Southern Home Ins. Co., 680 So.2d 1114, 1116 (Fla. 1st DCA 1996).

If the insurer breaches its fiduciary obligation, it becomes liable for any judgment rendered

against the insured in excess of the policy limits. See Baxter, 285 So. 2d at 656.
“Aninsurer, in handling the defense of claimsagainst itsinsured, hasaduty to
use the same degree of care and diligence as a person of ordinary care and prudence

should exerciseinthemanagement of hisownbusiness.” Boston Old Colony Ins. Co.

v. Gutierrez, 386 So. 2d 783, 785 (Fla. 1980), cert. denied, 450 U.S. 922 (1981). “The

insurer must investigate the facts, give fair consideration to a settlement offer that is not
unreasonable under the facts, and settle, if possible, where a reasonably prudent person,
faced with the prospect of paying the total recovery, would do so.” 1d. “Because the duty of
good faith involves diligence and care in the investigation and evaluation of the claim against
the insured, negligence is relevantto the question of good faith.” Id. Whether aninsurer’s lack

of care and diligence in handling the claim is simple negligence or whetheritrises to the level
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of bad faith presents a jury question. See Campbellv. Government Employees Ins. Co., 306

So. 2d 525, 530 (Fla. 1974).
B. TAYLOR'SAUTHORITY TOSETTLE

In holding that Infinity was entitled to summary judgment on the issue of bad faith, the
court below reached the following conclusion:

Because our review of the record reveals that Taylor did not present Infinity with an offer
that would protect its insured, Berges, we hold that Infinity cannot be guilty of bad faith for
failing to settle. Taylor had neither been appointed personal representative of his deceased
wife’s estate, nor had he obtained court approval of a settlement on behalf of his minor
daughter atthe time he made his “offer.” Since Infinity had no reasonable opportunity to settle
the claim, Infinity could not have acted in bad faith as a matter of law.

Infinity, 806 So. 2d at 508 (emphasis supplied). In reaching the conclusion that
Taylor’s offer was not a “reasonable opportunity to settle” because Taylor had not
been appointed personal representative and had not obtained court approval of the

minor’s settlement at the time he submitted his offer, Berges most respectfully

suggests that the district court misconstrued the insurer’s obligation of good faith
under Florida law and also misinterpreted the applicable statutes and case law
governing probate and guardianship procedure.

Wrongful Death Settlement

Regarding Taylor’s claim for wrongful death and his authority to act for the
estate during settlement negotiations, the second district concluded:
Since Taylor was not the duly appointed representative
as of May 2, his “offer” was merely an expression of his
Intent to settle once he became authorized to make an offer.
Infinity, 806 So. 2d at 508-09. In reaching this conclusion, the second district
apparently overlooked section 733.601, Florida Statutes (1989), which provides: “The

powers of a personal representative relate back in time to give acts by the person
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appointed, occurring before appointment and beneficial to the estate, the same effect
as those occurring thereafter.” This statute is consistent with the common law rule
holding“* that whenever letters of administration or testamentary aregranted they relate
back totheintestate' sor testator’ sdeath’” and“* all previousactsof therepresentative
whichwerebeneficia intheir naturetotheestateand . . . which areintheir naturesuch
that he could have performed, had he been duly qualified, as personal representative
a the time, are validated.”” Griffin v. Workman, 73 So. 2d 844, 846 (Fla. 1954).

Under this principle, for example, if a survivor files a wrongful death action before qualifying
as personal representative, the survivor’s subsequent appointment relates back to the date
of decedent’s death and validates the cause of action, even though the statute of limitations

expired before appointment. See Talanv. Murphy, 443 So. 2d 207 (Fla. 3d DCA 1983), rev.

denied, 451 So. 2d 849 (Fla. 1984). Thus, once Taylor was appointed personal
representative on May 14, 1990, his authority to act for the estate during settlement
negotiations with Infinity related back to the date of his wife’s death, which means that Taylor
held legal authority to act for the estate when he made his settlement offer on May 2, 1990.
Accordingly, the district court erred by holding that Taylor's May 2 settlement offer was nota
valid settlement opportunity and further erred by holding that Taylor’s lack of authority on that
date deprived Infinity of the ability to negotiate a settlement and protect its insured.

On this same point, the district court further concluded:

Although the probate court did appoint Taylor personal representative on May 14,

1990, there is nothing in the record to show that Taylor advised Infinity of that appointment,
which would have transformed his “offer” into a valid “opportunity” to settle.

*kk

[1]tis undisputed that as of the time Taylor revoked his “offer” on June 11, 1990, Infinity
was without notice that Taylor was authorized to settle the claim.

Infinity, 806 So. 2d at 509. Inadditionto overlooking section 733.601, FloridaStatutes,
the district court’ sanalysis quoted above overlooks record evidence explaining why

Taylor did not notify Infinity of hisappointment aspersonal representative. Infinity’s
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claimsrepresentative, Robert Fryer, learned on May 2 that Taylor had applied to the
probate court for appointment as personal representative, and, consequently, Fryer
told Taylor on May 11 (as confirmed by Fryer's tria testimony) that he would
“follow-upwith him[Taylor] for theestate of hiswife.” (R-40784). Further,onMay
16, Fryer informed the attorney whom Infinity retained to handle the guardianship,
Kevin Korth, that Taylor had “applied to the courts to have himself named as the
representative of hiswife's estate” and instructed Korth to “deal directly with him
[Taylor] concerning settlement of his deceased wife' s bodily injury clam.” (R-31
E55). The record is undisputed that through no fault of Taylor's, Fryer never
“followed up” with Taylor regarding the estate as promised on May 11, and Korth
never communicated with Taylor about the estate (or guardianship) asinstructed by
Fryer until after the settlement deadlines expired. Thus, despite the fact that Taylor
never advised Infinity about hisappointment aspersonal representativeon May 14, the
jury was justified in concluding that Taylor was not obligated to do so because he
relied on Infinity’ s representation that it would contact him in that regard.
Thedistrict court’ sholding a so overlooksthefact that I nfinity never questioned
Taylor’ sauthority to negotiate a settlement on behalf of hiswife' s estate (and never
refused to settlefor that reason) until theinsurer was sued for bad faith six years|ater.
Infact, despitelnfinity’ ssteadfast insistence during thebad faithlitigation that Taylor
lacked legal authority to settle the wrongful death claim, the insurer issued Taylor a
check covering the property damageto hisdeceased wife’ svehiclebeforeconfirming
Taylor’ sappointment as personal representative, even though the damaged vehiclewas

titled in the decedent’ s name and the property damage claim belonged to the estate.
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(R-31 E10; R-42 1141).
Thedistrict court cited Williamsv. Infinity Ins. Co., 745 So. 2d 573 (Fla. 5th

DCA 1999), for the proposition that “[o]nly the personal representative is authorized to bind

the estate and the survivors in the pre-suit settlement of a wrongful death claim” and thus “[t]he

insurer is not obligated to settle with anyone other than the personal representative.” Infinity,
806 So. 2d at 508. In Williams, the decedent’s spouse and her child claimed the
insurersactedinbad faith by failing to pay them policy limitsbefore an estate had been
opened and a personal representative appointed to the exclusion of the decedent’s
three other children by a previous relationship. The fifth district rejected this
contention because, under section 768.20, Florida Statutes, “a wrongful death action may

be brought only by the personal representative for the benefit of all the decedent’s survivors

and estate.” Williams, 745 So. 2d at 576. Thus, the personal representative must

represent the interestsof all survivors, and any settlement obviously must resolvethe
entireaction for al survivors*“to eliminate the possibility of amultiplicity of suits by

competing beneficiaries and avoid arace to judgment.” Hessv. Hess, 758 So. 2d

1203, 1205 (Fla. 4th DCA 2000). In the instant case, unlike Williams, there were no
competing claimsfrom antagonistic family membersand no contention that theinsurer
should have consummated a wrongful death settlement without court approval.
Further, unlike decedent’ sspousein Williams, Taylor actually was appointed personal
representativewith full authority to bind the estate pursuant to section 733.601, Florida
Statutes. Finally, nothing in Williams, the probate code or the wrongful death law
prohibits the insurer from negotiating a settlement with the prospective personal

representative subject to court approval.
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Minor’s Settlement

Regarding Taylor’ soffer to settle hisminor daughter’ sclaim for bodily injury,
the district court concluded:

Again, Taylor was without authority to make avalid offer to settle. He could
not bind his daughter to the settlement without the court’s prior approval, and he
revoked hisintent to settle prior to being appointed guardian and prior to therequisite
court approval of the settlement offer. Infinity’sfailure to accept the “offer” cannot
rise to the level of bad faith because Infinity smply did not have a reasonable
opportunity to settle the claim.

Infinity, 806 So. 2d at 510 (emphasis supplied). By reaching this conclusion, the
district court effectively held that a parent lacks authority to negotiate a settlement of
his child’ s bodily injury claim without first being appointed guardian of the child’'s
property and obtaining approval of the proposed settlement from the guardianship
court. The district court’ s reasoning in this respect is directly contrary to the result

reached by thefirst district in Government Employeesins. Co. v. Grounds, 311 So.

2d 164 (Fla. 1st DCA 1975), cert. discharged, 332 So. 2d 13 (Fla. 1976). In that case,

Nevils, a young flight student, was injured in a motor vehicle accident caused by the
negligence of adrunk driver. Nevils’ attorney offered to settle the case for policy limits but the
insurer declined. An excess judgment was later entered against the insured. As one of its
defenses to the subsequent bad faith action, the insurer contended that “since Nevils was a

minor, his claim could not have been settled without approval of the court.” Grounds, 311 So.
2d at 167. The district court rejected that defense to the bad faith action and
succinctly noted:

This is correct, but a settlement of a minor's claim could never be
accomplished if insurance companies took this attitude. All such settlements must
necessarily be subject to court approval.

Grounds, 311 So. 2d at 167-68. Consistent with Grounds, Taylor acknowledged in
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hisMay 2 |letter that settlement of hisdaughter’ sclaim required “ special papersto be
filed incourt” and that hewould “work with your [Infinity’ s| lawyersto handlethat.”
(R-31 E30). Infinity likewise understood thisrequirement and volunteered to obtain
the necessary court approval at its expense. (R-40 784). Had Infinity followed
through as agreed, as good faith required, Taylor would have been authorized to
accept the settlement funds and execute a binding release of the insured. If Infinity
was unableto comply with the deadline, as apparently wasthe case, it could have and
should have requested a routine extension of time or deposited the settlement funds
Into aninterest-bearing account as proposed in Taylor’ sletter. Infinity, however, did
neither—it ignored the claimant, failed to follow up on the court approval and, using
thetrial judge swords, completely “droppedtheball,” resulting in an excessjudgment
against itsinsured.®

Although not citing Grounds, its rationale was applied by the court in Bateski
v. Ransom, 658 So. 2d 630 (Fla. 2d DCA 1995). In that case, the court decided
whether the partiesreached abinding settlement of aminor’ sbodily injury claim based
on communi cations between theminor’ sattorney and thetortfeasor’ sliability insurer.
Theminor’ sattorney offered to settlethe claimfor policy limitsif tendered within 30
days and expressly conditioned the offer on execution of a special release. The
liability insurer timely agreed to pay policy limits but conditioned acceptance of the

offer ona“full release.” After the settlement deadline passed, the minor’ s guardian

> |n response to Infinity’ s argument that the insurer was not required to pay policy
limitswithout abinding release, thetria judge cogently inquired: “Wéll, did not Infinity
assumesome obligation for effecting that [ binding rel ease] and then dropped theball?’
(R-44 OT 20).
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filed suit. Thetria court granted the defendants' motion to enforce the settlement.

The second district reversed because the parties had not reached a meeting of
themindsregarding theform of rel ease which was an essential term of the settlement
offer. Concerning the claimant’s status as a minor, the court observed:

Thefact that Steven Bateski was aminor at thetime of the
offer does not control our decision in thismatter. Itistrue
that while Steven Bateski was a minor, the giving of a
releaseform of any typewould not havealowed the parties
to conclude the matter since he and his mother would have
had to cooperate in obtaining court approval of the
settlement. That was not an essential term of any
agreement, however, but was a contingency that did not
affect the proposal in this instance.

Bateski, 658 So. 2d at 632. See also Tucker v. Shelby Mut. Ins. Co. of Shelby, Ohio,

343 So. 2d 1357, 1359 (Fla. 1st DCA 1977) (settlement offer submitted to minor
pursuant to Rule 1.442, FloridaRules of Civil Procedure, was binding against minor
for taxation of costs even though acceptance of such offer required court approval);

Bodek v. Gulliver Academy, Inc., 702 So. 2d 1331, 1333 (Fla. 3d DCA 1997) (same

asto offer submitted pursuant to section 768.79, Florida Statutes).
Grounds also is consistent with a well-reasoned decision from the Supreme

Court of Wisconsin which further supports Bergeson thisissue. InAltv. American

Family Mut. Ins. Co., 71 Wis. 2d 340, 237 N.W.2d 706 (1975), summary judgment for

the insurer in a bad faith case involving a minor’s claim was granted, in part, because the trial
court considered any settlement offer submitted by the minor’s attorney without the guardian

ad litem’s participation a “nullity.” Alt, 237 N.W.2d at 710. Under Wisconsin law, an
insurer must give fair consideration to all settlement offers unless “jocular or

frivolous.” Baker v. Northwestern Nat'| Cas. Co., 26 Wis. 2d 306, 132 N.W.2d 493,
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497 (1965). The insurer argued that a settlement offer without the guardian ad litem’s

participation was “jocular or frivolous” and could be ignored without incurring bad faith liability.
In rejecting that argument, the Supreme Court of Wisconsin stated:

The tria court, and the insurance company on this appeal,
seem to equate the offers of settlement, if indeed any offers
weremade, with those denominated as*jocular or frivolous' in
Baker 11, becausethe claimant wasaminor and theguardian ad
litem had not joined in the offer. Itis, of course, correct that
aguardian ad litem must approve any settlement affecting his
charge and, until that has been done, the settlement cannot be
made final. Moreover, it is the practice of most insurance
companiesto insist that a settlement made with the consent of
aguardian ad litem also be approved by the court. However,
the fact that the agreement is not final until approved by the
guardian and court does not mean that the antecedent offer is
‘jocular or frivolous.’

*kk

Inthe instant case, the insurance company and its lawyers were not
ignorant of the law. They knew that these conditions subsequent are
implicit in any settlement with a minor. In any event, we see no
reason why the insurance company failed to take its obligation to its
insured seriously merely because the guardian ad litem of the
claimant failed to participate in the settlement overtures.

Alt, 237 N.W.2d at 714. In this case, the district court’s conclusion that Infinity
should be exonerated from bad faith liability because Taylor lacked legal authority to
settle the minor’ s claim at the time he submitted his offer should be rejected for the
same reasons stated in Alt.

Theguardianship statutescited by thedistrict court likewise do not support the
conclusion that Taylor lacked the requisite authority to settle his daughter’s bodily
injury claim. Section 744.387(2), Florida Statutes (Supp. 1990), requires a “legal
guardianship” for net settlementsover $5,000, and section 744.387(1) requires court
approval of such settlements in “the best interest of the ward.” Section 744.387,

however, does not require the guardian to obtain court appointment and approval of
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the settlement bef ore negotiating with theinsurance company asthedistrict court held.
In fact, the statute contempl ates settlements negotiated on the ward’ s behalf before
appointment of a guardian:

When a settlement of any claim by or against the guardian,
whether arising asaresult of personal injury or otherwise,
and whether arising before or after appointment of a
guardian, is proposed, but before an action to enforceitis
begun, on petition by the guardian of the property stating
the facts of the claim, question, or dispute and the
proposed settlement, and on any evidence that is
introduced, the court may enter an order authorizing the
settlement if satisfied that the settlement will befor the best
interest of the ward.

8744.387(1), Fla. Stat. (Supp. 1990) (emphasissupplied). Thus, thedistrict court’s
holding that Taylor could not negotiate asettlement of hisdaughter’ sclaim beforehis
appointment as guardian and court approval of the proposed settlement is not
supported by statute or case law and should not serve as abasisto relieve Infinity of
its duty to consider the settlement offer in good faith.

C. PRACTICAL EFFECT OF DISTRICT COURT’SHOLDING

The district court’s holding overlooks the practical aspects of negotiating
wrongful death and minor settlements with insurance companies, particularly when
those claims involve limited insurance coverage. Typicaly, liability insurers and
claimants, whether represented by counsel or not, agreeto settle casesbeforethe party
acting for thefamily of the deceased or the minor’ s parent obtains court appointment
as personal representative or guardian. After the insurer and family representative
reach agreement, the insurance company generaly handles the necessary court

appointments and court approvals at its expense. Such expenses are payable under
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the insurer’ s supplementary payments provision which covers settlement expenses
over and above the bodily injury liability limits. (R-34 E790).

Under the district court’ sdecision, insurers can disregard settlement offersin
casesinvolvingwrongful death or injuriesto minorsif thefamily member conducting
negotiations has not been appointed by the court and has not obtained court approval
to settle at the time the offer is made. Infinity, 806 So. 2d at 508. Thus, before

submitting a settlement offer, thevictim’ sfamily must retain counsel at considerable
expense to secure the necessary court appointments and approvals even though the
available insurance and potential recovery may be limited.

Further, under Floridalaw, “[w]hereliability isclear, andinjuries so seriousthat
ajudgment in excessof thepolicy limitsislikely, aninsurer hasan affirmativeduty to

Initiate settlement negotiations.” Powell v. Prudential Prop. & Cas. Ins. Co., 584 So.

2d 12, 14 (Fla. 3d DCA 1991), rev. denied, 598 So. 2d 77 (Fla. 1992). Under the
district court decision, insurersin wrongful death and bodily injury claimsinvolving
minors or other incompetents will not have an affirmative duty to initiate settlement
negotiationsasrequired by Powell unlessand until amember of thevictim’ sfamily or
other qualified person has been appointed personal representative or guardian. This
aspect of the district court’s decision, Berges most respectfully suggests, marks a

significant retrenchment in Florida insurance law which should not be sustained.
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D. EVIDENCE OF INFINITY’SBAD FAITH
Infinity’ sfailureto effectuate asettlement inthiscasewithintheprescribed time

limits established by Taylor’ s offer is analogous to theinsurer’ s conduct in Higgs v.

Industrial Fire & Cas. Co., 501 So. 2d 644 (Fla. 3d DCA 1986), rev. denied, 511 So.
2d 298 (Fla. 1987). Inthat case, the insurer agreed to pay policy limits but delayed
forwarding payment, resulting in the claimant filing suit and obtaining an excess
judgment against theinsured. Inthebadfaith action, thetrial judgeinstructed thejury
that theissuewaslimited to “* whether Industrial Fireand Casualty failed to settlethe
clam of Edith Higgs against Sidney Joneswithin policy limits.”” Higgs, 501 So. 2d
at 645. Inreversing ajudgment based on ajury verdict for the insurer, the appellate
court reasoned that the jury instruction was too narrow; the trial court should have
instructed pursuant to Florida Standard Jury Instruction (Civ.) M1 3.1 “on theissue
whether Industrial had demonstrated bad faith through its failure to deliver the
settlement draft ontime.” Id. In other words, although the insurer in Higgs offered
to settle for policy limits, it still could be held liable for bad faith by failing to timely
consummate the settlement as agreed. Here, although Infinity offered to settle for
policy limits, theinsurer (a) failed to procure Taylor’ s appointment as guardian and
obtain court approval of theminor’ ssettlement inatimely manner asagreed; (b) failed
to communicatewith Taylor regarding the guardianship even though I nfinity promised
Taylor it would do so; (c) failed to follow up with Taylor concerning his appointment
aspersonal representative as agreed; and (d) ssmply allowed the settlement deadlines
to expire without taking appropriate action. This evidence was sufficient to create a

jury guestion concerning Infinity’s bad faith in failing to settle Taylor’s clames.
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The jury’s finding of bad faith also is supported by the opinions offered by
Berges expert witnesses that Infinity acted in bad faith. Under Floridalaw, expert
testimony from practicing attorneysisrelevant and admissiblein bad faith actionson
theultimateissuewhether theinsurer hasexercised good faith. See Grounds, 311 So.
2d at 168. Thus, the testimony from Berges expert witness summarized in the

statement of factswas sufficient to present ajury question on bad faith. See Cromarty

v. Ford Motor Co., 341 So. 2d 507, 509 (Fla. 1971) (“[Aln expert opinion may support

a jury verdict, so long as it is grounded in fact, even though it involves a conclusion as to
causation, in other opinions, as well.”).

[I. THE DISTRICT COURT MISAPPLIED FLORIDA LAW BY HOLDING THAT A
LIABILITY INSURER HAS NO DUTY TO ADVISE ITS INSURED (1) UNLESS THE
INSURER RECEIVES A “VALID OPPORTUNITY TO SETTLE” OR (2) IF THE
CLAIMANT'S SETTLEMENT OFFER CONTEMPLATES SETTLING WITHIN POLICY
LIMITS.

A. DUTY TO ADVISE —EVIDENCE AND LEGAL ANALYSIS

In addition to the obligation to settle, an insurer’s duty under Florida law to exercise
good faith and deal fairly with its insured requires it “to advise the insured of settlement
opportunities, to advise as to the probable outcome of the litigation, to warn of the possibility
of an excess judgment, and to advise the insured of any steps he might take to avoid same.”

Boston Old Colony, 386 So. 2d at 785. Theinsurer’ sobligation to communicatewith

itsinsured and keep theinsured fully informed isdistinct fromtheinsurer’ sobligation
to settle claimswithin policy limits. Thus, evenwhenit offersto pay policy limits, the
insurer still may be found guilty of bad faith for failing to discharge its separate duty
to advisetheinsured of the settlement offer and otherwise communicate meaningfully

withtheinsured. See Odom v. Canal Ins. Co., 582 So. 2d 1203, 1205 (Fla. 1st DCA

1991) (“Canal has not referenced any authority for its argument that because it offered the
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policy limits to the [claimants] with a ‘reasonable condition’ attached, it cannot be guilty of bad
faith for failing to advise its insured of the offer.”).

In this case, the evidence was undisputed that Infinity breached the obligation
mandated by Florida law to communicate with its insured by failing to inform Berges of
Taylor’s settlement offer and the insurer’s response and by failing to warn the insured about
the possibility of an excess judgment and steps he might take to avoid it until long after the
settlement deadlines had expired. Had Berges been timely informed of the settlement
negotiations and properly advised of the available measures to avoid an excess judgment,
he could have contacted his insurance agent for assistance or hired an attorney who could
have intervened to ensure that Infinity complied with the terms of Taylor’s settlement offer. (R-
37 289-90). As the instant case illustrates, a warning about an excess judgment
communicated after the settlement deadline expires comes too late for the insured to take
appropriate action to protect his interests. Moreover, once Infinity finally communicated with
Berges by letter dated June 26, 1990, the insurer was less than candid when it told the insured
that the company had offered policy limits of $20,000 but that Taylor had refused to settle for
thatamount. (R-31 E85-87). Thus, the jury’s verdict finding bad faith was amply supported
onthis additional basis. See Odom, 582 So. 2d at 1205 (holding that thetrial court erred

by granting summary judgment for theinsurer when ajury might find that theinsurer
breached its separate obligation “to notify itsinsured of the [claimant’ 5] offer and its

own counteroffer”); Hartford Accident & Indem. Co. v. Mathis, 511 So. 2d 601, 602

(Fla. 4th DCA) (“In addition, there was evidence of the carrier's falure to
communicate appropriately with itsinsured aswell asalack of candor and complete
integrity in that which it did communicate, all of which could also justify the jury’s
finding of bad faith.”), rev. denied, 518 So. 2d 1275 (Fla. 1987).6

®Infinity argued inthedistrict court that thetrial court erred by separately instructing
the jury regarding Infinity’s duty to advise the insured. However, because Infinity
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B. DISTRICT COURT’'SHOLDING ON DUTY TO ADVISE

Thedistrict court held that Infinity did not breach itsduty to advisetheinsured
because (1) “if therewas no valid opportunity to settle, Infinity could not have acted
in bad faith by failing to notify Berges of the offer,” and (2) “since the ‘offer’
contemplated settling within policy limits (i.e. the settlement would have included a
release without any obligation to Berges), theduty toinvolve Bergesinthediscussion
did not apply.” Infinity, 806 So. 2d at 510. For the following reasons, Berges
suggests that the district court’ s decision on this point misapprehends the scope of
an insurer’s duty to communicate with itsinsured.

Valid Opportunity to Settle

Aninsurer’ sduty under Floridalaw to exercise good faith and deal fairly with

itsinsured requiresit “to advise the insured of settlement opportunities, to advise as

to the probable outcome of the litigation, to warn of the possibility of an excess
judgment, and to advise the insured of any steps he might take to avoid same.”

Boston Old Colony, 386 So. 2d at 785 (emphasis supplied). The term “ settlement

opportunities’ employed by Boston Old Colony broadly refers to all settlement
discussionsand negotiations, not merely settlement offerswhich theinsurer considers
“valid settlement opportunities.” See Powell, 584 So. 2d 12 14-15 (*Where the

insured reasonably relies on the insurer to conduct settlement negotiations, and the

stipulated to ageneral verdict formwhich did not differentiate between Berges' two
theories of recovery—failure to settle and failure to advise—the two issue rule
precludes appellate review on thispoint. See Barth v. Khubani, 748 So. 2d 260 (Fla.
1999) (R-42 1218-20).
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insurer fails to disclose settlement overtures to the insured, the jury may find bad

faith.”) (emphasis supplied).

Thedistrict court’ sholding that theinsurer isnot obligated to communicatewith
the insured unless the offer represents a “valid opportunity to settle” also overlooks
Floridadecisions which hold that an insurer’ s duty to communicate with and advise
theinsured may arise beforetheinsurer receives a settlement offer or even when the

insurer never receives a settlement offer. In Auto Mut. Indem. Co. v. Shaw, 134 Fla

815, 184 So. 852 (1938), this court determined that the insurer’s duty to advise the insured

of a potential excess judgment arises, not when a valid settlement opportunity develops or
when the claimant files suit, but as soon as it becomes apparent to the insurer that the

claimant’s potential damages exceed policy limits. See Shaw, 184 So. at 858 (“* After it
has made an investigation of theaccident and theinjury, and facesthe probability that
arecovery will exceedindemnity, it plainly becomestheduty of theinsurer toindicate
such fact to theinsured, to the end that he may take such steps as may be opento him

for hisown protection.””) (quotingHilker v. Western Auto. Ins. Co., 204 Wis. 12, 235

N.W. 413,414 (1931)). Expanding upon Shaw, the courtin Powell held that whenliability
isclear andinjuriesso seriousthat ajudgment inexcessof policy limitsislikely, ajury
guestion regarding theinsurer’ sduty to adviseis presented even though the claimant
never makes a settlement offer. See Powell, 584 So. 2d at 14.

In this case, Infinity knew by April 30, 1990, before Taylor submitted his
settlement offer, that itsinsured was* 100%” at fault and that Taylor’ sdamagesgreatly
exceeded theinsured’ sminimum policy limits. (R-37 263). Atthat point, theinsurer

owed Bergestheduty toinform him concerning hispotential exposureand advisehim
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regarding measures he might taketo protect himself from financial harm. See Shaw,
184 So. at 858. Nevertheless, Infinity did not advise Berges about the possibility of
an excessjudgment until after the deadlinefor accepting Taylor’ ssettlement offer had
expired. (R-31 E85-87; R-38 495-96; R-39 656).

Policy Limits Settlement Offer

The district court erred further when it determined that “since the ‘offer’
contemplated settling within policy limits (i.e. the settlement would have included a
release without any obligation to Berges), theduty toinvolve Bergesinthediscussion
did not apply.” Berges, 806 So. 2d at 510. First, as mentioned previously, when
coverage is limited, liability is clear and damages are severe, the insurer’s duty to
advise may arise beforeavalid opportunity to settleispresented. Further, thecourt’s
decision on this point overlooks the fact that the insured is not protected from an
excessjudgment merely becausethe claimant submitsan offer to settlefor policy limits
and theinsurer ostensibly acceptstheoffer. For example, in Higgs, supra, theinsurer
agreed to pay policy limitsbut delayed forwarding payment, resulting in the claimant
filing suit and obtai ning an excessjudgment against theinsured. Althoughtheinsurer
offered to settlefor policy limits, the Higgs court held that it still could befound guilty
of bad faith and liable for the excess judgment for failing to timely consummate the
settlement asagreed. Similarly, in Odom, the court held that theinsurer may befound
guilty of bad faith for failing to discharge its separate duty to advise the insured of a
settlement offer even when theinsurer hasagreedto pay policy limits. See Odom, 582
So. 2d at 1205 (“ Canal has not referenced any authority for itsargument that because

it offered the policy limitsto the[claimants] with a‘ reasonable condition’ attached, it
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cannot be guilty of bad faith for failing to advise itsinsured of the offer.”).
Thedistrict court al so misapprehended the scope of theinsurer’ sduty to advise

as explained by Shaw and Boston Old Colony when it cited A.W. Huss Co. v.

Continental Cas. Co., 735 F.2d 246 (7th Cir. 1984), and Shuster v. S. Broward Hosp.

Dist. Physicians’ Prof'l Liab. Ins. Trust, 591 So. 2d 174 (Fla. 1992), as authority for its ruling.

See Infinity, 806 So. 2d at 510. Both of those decisions involve claims which were
actually settled by the insurer within policy limits, and the insureds, therefore, were
insulated from an excessjudgment. Here, the claimswere not settled and Bergeshas
suffered an excess judgment which remains outstanding. Neither A.W. Huss nor
Shuster holdsthat aninsurer isrelieved of itsduty to advisetheinsured of asettlement
opportunity within policy limits merely because the insurer plansto accept the offer.
[11. THE DISTRICT COURT ERRED BY AFFIRMING THE PARTIAL

SUMMARY JUDGMENT FOR THE INSURER ON THE ISSUE

WHETHER THE INSURER BREACHED ITS DUTY OF GOOD

FAITH BY FAILING TO ACCEPT A CUNNINGHAM PROPOSAL

WHEN ACCEPTANCE OF THE PROPOSAL WOULD HAVE
PROTECTED THE INSURED FROM AN EXCESS JUDGMENT.

In the event this court quashes the district court decision with directions to
reinstatethefina judgment, the Cunninghamissuewill bemoot. However, if thiscourt
sustainsthe district court’ s decision on the issues previously argued, it should quash
the portion of the district court decision which affirms the trial court’s summary

judgment rulinginInfinity’ sfavor onthe CunninghamaG v. Standard Guaranty Ins. Co.,

630 So. 2d 179 (Fla. 1994), this court approved a procedure for expeditiously
resolving bad faith cases which allows the parties to decide the bad faith issue by

declaratory judgment before adjudication of theunderlyingtort claim. Under theterms

34



of a“Cunningham agreement,” the parties stipulate that if the insurer is exonerated

from bad faith in the declaratory judgment action, the claimant accepts policy limits
and releasestheinsured from any personal liability. If, however, theinsurer isfound
liablefor badfaith, theinsurer agreesto pay all theclaimant’ sdamagesirrespective of
policy limits. Under either outcome, the insured is fully protected from an excess

judgment. This court noted that Cunningham agreements promote settlement and

shorten litigation and should beenforced, especially becausethe agreement “result[ ]
in afull release of the insured if no bad faith were found, thereby avoiding a time
consuming and expensivetrial on negligenceand damages.” Cunningham, 630 So. 2d
at 182.
A. THE TRIAL COURT'SDECISION
In this case, the trial court committed reversible error by rejecting Berges

contention that Infinity’s failure to accept Taylor's Cunningham proposal was

additional evidence of bad faith. First, aCunningham proposal is a settlement offer

that operatesexactly likeapolicy limitssettlement demand becauseit givestheinsured
acompl eterelease and protects him from excessliability. Accordingly, theinsurer’s

decision whether to accept a Cunningham settlement offer implicates its fiduciary

responsibility to protect itsinsured from an excess judgment and therefore should be
considered by thetrier of fact in evaluating theinsurer’ s conduct in the same manner
as any other policy limits settlement offer.

Further supporting Berges' position, “[a]ninsurance company actsinbadfaith
infailingto settleaclaim against itsinsured withinitspolicy limitswhen, under al of

the circumstances, it could and should have done so, had it acted fairly and honestly
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toward itsinsured and with due regard for hisinterests.” Fla. Std. Jury Instr. (Civ.)
M1 3.1 (emphasissupplied). Inthissamevein, thiscourt hasheld that bad faith should

be determined from the “totality of the circumstances.” State Farm Mut. Auto. Ins.

Co. v. Laforet, 658 So. 2d 55, 62-63 (Fla. 1995). “All of the circumstances” and the

“totality of the circumstances” in this case should include evidence regarding Infinity’s

acceptance or rejection of the Cunningham proposal. Cf. Campbell v. Government

Employeesins. Co., 306 So. 2d 525, 530-31 (Fla. 1974) (evidence of bad faith for insurer

to reject post-trial settlement offer to release insured from excess judgment in return for
payment of policy limits plus an assignment of the insured’s bad faith action).

The trial court based its partial summary judgment on the following analysis of contract
law (R-18 3545-46):

Because an action for bad faith is based on the contract, the insurer’s
duty to act in good faith must be considered in light of the express
provisions of the contract. Id.

Moreover, the implied covenant of good faith may not be invoked
to override the express terms of an agreement between the parties.
See Barnesv. Burger King Corp., 932 F. Supp. 1420, 1438 (S.D. Fla.
1996). A claimfor breach of the implied covenant of good faith cannot
be maintained when a party to the contract cannot claim breach of any
expressterm of the contract. 1d.; see also Burger King v. Holder, 844
F. Supp. 1528, 1530 (S.D. Fla. 1993) (citing Alan’s of Atlanta, Inc. v.
Minolta Corp., 903 F.2d 1414, 1429 (11th Cir. 1990).

Inthe case at bar, the insurance policy issued by the Defendant to
the Plaintiff expressly limited the Defendant’s obligation to settle for the
insurance policy monetary limits. There was no duty, expressed or
implied, within the insurance policy which required the Defendant to
agree to litigate a claim which sought to impose additional, extra-
contractual liability on the Defendant.

The trial court was incorrect in its conclusion that Berges cannot claim breach of an
express contract term. An action for bad faith under Florida law is derived from the express

policy provisions which require the insurer to defend the insured and which compel the insured

36



to relinquish control of settlement decisions to the insurer.” See Allstatelns. Co., 680 So.

2d at 1116. Thebreach of these contractual provisionscreatesacause of action under
Floridalaw for bad faith and exposesthe insurer to liability for the excessjudgment.
See Baxter, 285 So. 2d at 656. Thus, Berges' bad faith claim, whether based on the
insurer’ sfailureto settlewithin policy limits, failureto advisetheinsured or failureto

settle by accepting a Cunningham proposal, is based on express contract terms, not

merely theimplied covenant of good faith and fair dealing inherent in every contract.
Further, the insurance policy’s monetary limits do not preclude a bad faith

action based on the insurer’ s failure to accept a Cunningham proposal. Although

every liability insurance policy contains a monetary coverage limit, Florida law
recognizes liability in bad faith cases for damages above that limit when the insurer

breachesits fiduciary obligation. See Swamy v. Caduceus Self Ins. Fund, Inc., 648

So. 2d 758, 759 (Fla. 1st DCA 1994). If the trial court is correct that bad faith-excess

liability impermissibly collides with an insurer’s policy limits provision, sixty-five years of
Florida bad faith jurisprudence must be discarded.

B. THE DISTRICT COURT'SDECISION

The district court never addressed the merits of the Cunningham argument because

the court determined that Taylor submitted his proposal before the Cunningham case

was decided at atime when district court decisions established that the parties could
not try the bad faith case beforelitigating the underlying tort claim because a cause of

action for bad faith does not accrue until entry of an excess judgment. See Infinity,

"Thepolicy inthiscaserequirestheinsurer “to defend any suit or settleany claimwe
[Infinity] think appropriate.” (R-34 E789).
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806 So. 2d at 510 (citing Dixie Ins. Co. v. Gaffney, 582 So. 2d 64 (Fla. 1st DCA

1991)). The district court thus concluded that “it was not bad faith on the part of Infinity to

follow the law as it existed at that time and reject the proposal.” Infinity, 806 So. 2d at 810.

The district court erred by analyzing Infinity’s decision based on case law
prevailing at the time Taylor submitted the proposal. Although the status of the case
law existing in 1990 isrelevant to the question whether Infinity acted in bad faith by

refusing to accept Taylor’s Cunningham proposal, “[aln appellate court is generally

required to apply the law in effect at the time of itsdecision.” Cantor v. Davis, 489

So. 2d 18, 20 (Fla. 1986).

The district court also erred when it cited Dixie |nsurance for the proposition that

“[a]t the time Taylor made his offer, the law required that an excess judgment exist
before a bad faith claim could be brought.” Infinity, 806 So. 2d at 510. Dixie
I nsurance was not decided until June 14, 1991, morethan seven monthsafter Infinity

rejected the offer. (R-152966). Seelnfinity, 806 So. 2d at 510 n.7 (acknowledging

that Dixie Insurance and similar cases were decided after Infinity rejected Taylor’s
proposal but holding that Infinity’ s refusal was not bad faith). Additionaly, Taylor

actually submitted a second Cunningham proposal after the Cunningham case was

decided. (R-152893 at Tab 40). Bergesacknowledgesthat thissecond offer was not
argued in the district court until Bergesfiled his motion for rehearing; however, the
document was submitted to the trial court in opposition to Infinity’s motion for

summary judgment. (R-15 2893 at Tab 40).

38



CONCLUSION

Thedistrict court’ s decision should be quashed and the cause remanded with
directionsto reinstate thefinal judgment and the orders awarding attorney’ sfeesand
costs. Alternatively, thiscourt should reversethetrial court’ ssummary judgment on

the Cunningham issue and order a new trial based on that theory of recovery.
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