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STATEMENT OF THE CASE AND FACTS

Appel | ee, DARREN GOCDE, accepts the Appellant's Statenent of the
Case and Facts wth one exception. The Appellant clains the | ower
court expectedthe Statetore-filethe petition, but therecordcite
at T21-22 denonstrates that the | ower court did not know what woul d

happen next: "The Court: We'Il|l take it one day at a tine." (T22)



SUMVARY OF THE ARGUMENT

Because the State was requiredto bring M. Goodetotrial within
30 days, thetrial court was correct indismssingthe State's petition
filed pursuant tothe Ji nmy Ryce Act whenthe Statefailedto bring M.
Goode to trial within 30 days and failed to seek a conti nuance. M.
Goode was not afforded even m nimal due process, so the dismssal
shoul d be with prejudice.

As can be seeninthis case and many ot her sim | ar cases, the 30-
day rul e is beingignored and abused by the State. Forcing the State
to deal with what this Court has determ ned i s the mandat ory 30-day
provision in Section 394.916, Florida Statute (1999), requires nore
t han just rel easing those who have been confined for several weeks
wi t hout counsel, a court date, or even notice of what the confi nenent

is for. This section nmust also be found to be jurisdictional



ARGUMENT

| SSUE
VWHETHER THE LOVWER COURT ERRED I N DI S-
M SSI NG THE | NVOLUNTARY Cl VI L COW T-
MENT PETI TI ON BASED ON THE FAI LURE TO
CONDUCT THE TRI AL W THI N THE STATUTORY
30- DAY PERI OD? ( As rest at ed by Appel -
l ee.)

The basic facts in this case are not in dispute: M. Goode was
schedul ed to be rel eased on 10-28-99, and onthat datethe State fil ed
apetitionfor civil conmtnent pursuant tothe Jimy Ryce Act (Act).
M. Goode, however, was not served with the petition or appointed
counsel until a hearing heard on 11-22-99 before a trial court judge
not assigned to M. Goode's case. When respondent’'s counsel pointed
out that there were only a fewdays | eft under the statutory require-
ment to conduct thetrial wthin 30 days and asked t o have t he petition
di sm ssed because it was "not even reasonabl e to t hi nk t hat we woul d be
able to proceed toatrial insix days."; thetrial court refused to
address the matter because it was assigned to anot her judge. The
trial court denied the notion w thout prejudice. (R61-67)

The next hearing is on M. Goode's notion to dismss before the
assigned trial judge on 1-24-00 aski ng that the petition be di sm ssed
duetothe State's failuretotake the casetotrial wthin 30 days or
to properly obtain acontinuance. At that hearing the State does not

expl ai n what happened between the two hearings; thus, there is no
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expl anati on f or why not hi ng happened bet ween 11-22-99 and 1-24-00. Al
the State coul d argue i s that a conti nuance had been granted on 11-22-
99; but as the few pages dedicated to M. Goode's case clearly
i ndi cate, no such notion was nmade or granted. (R61-67, T1-23) M.
Goode argued that the 30 days to go to trial under the Act was
mandatory and jurisdictional. Thetrial court dism ssedthe petition
and ordered M. Goode' s i medi ate rel ease. (R33, 34; T1-23) The order
does not say that the petition was dismssedwth prejudice, andthis
i ssue was not really addressed by the | ower court.

The St at e has appeal ed t hat order di sm ssing the petition, andthe
majority of its argunents center around whet her or not the statutory
30-day periodinwhichtogototrial under the Act i s mandatory. This

Court has recently answered that i ssue in Kinder v. State, 2D00-0764

(Fla. 2d DCAJuly 7, 2000). This Court held that the 30-day periodis
mandat ory and found the State to have viol ated t he requi renents of the
Act and M. Kinder's due process rights:

Ki nder concededly was not brought to trial
within the thirty-day tinme [imt, nor was a
conti nuance sought or granted within that tine
frame. Moreover, Kinder was detained for forty-
four days beyond the expiration of his prison
sent ence based upon an ex parte probabl e cause
determ nation w thout being served with the
conm t ment petition, brought tocourt, or offered
counsel . As our sister court has observed, "t he
conti nued confinenent of a person after he has
served his full sentence for conviction of a
crime is serious enough to warrant scrupul ous
conpliance with the statute permtting such
confinenent, not to nention the applicabl e con-
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stitutional provisions." Johnsonv. Depart nent
of Children & Fam ly Servs., 747 So. 2d 402, 402
(Fla. 4th DCA 1999). 1In this case, the State
nei t her conpliedw ththe requirenents of the Act
nor afforded Kinder even m nimal due process.

Ki nder, at p. 5. This Court ordered M. Kinder's i nmedi ate rel ease,
but it left to another day the question of whether the State could
still continue to proceed under the Act since that issue was not
properly before it. Kinder, at p. 6, ftnt. 2.

The next argunent the State nmakes is that a continuance was
effectively granted by the trial judge not assignedto the case when he
refused to do anything with the case because he was not t he assi gned
trial judge. The State also throws in the need for a continuance - -
even t hough no one asked for one -- because respondent's counsel said
he coul d not be ready in 6 days for atrial. Neither of these clains
have nerit.

The State kept M. Goode in prison after he conpl eted hi s sentence
on 10-28-99 by filing a petition on that date, but never served M.
Goode with a copy of that petition. The State al so di d not provi de M.
Goode with an attorney until 11-22-99. In addition, the State never
gave M. Goode an adversari al probabl e cause hearing. After waiting
until 25 days after filingits petition, the State finally got around
to having a hearing -- before atrial judge not assigned to the case,
that was only for thelimted purpose of serving a copy of the petition

on M. Goode and getting an attorney appointed to M. Goode. The



unassigned trial judge was not willingtogointosubstantive matters,
and t hi s shoul d not have been asurprisetothe State. The State waits
until the 25th day tofirst bring M. Goode to court, serve hi ma copy
of the petition, and get hi man appoi nted attorney; and thenthe State
argues a conti nuance was necessary because respondent's counsel coul d
not prepare for trial in just the few remaining days of the 30-day
period. The State caused the del ay and nowwants to benefit fromthat
delay. Thetrial court didnot agreewiththe State's argunents, and
this Court should also reject the State's argunents. What the
St at e has done i s create a "Hobson' s" choi ce for the respondent -- the
right to a speedy trial within 30 days fromthe date of the petition
being fil ed under the Act versus the right to an effective attorney
properly prepared for trial. By waitinguntil the 30-day tine period
has al nost run to put the respondent on notice and gi ve hi mcounsel,
the State forces the respondent to sacrifice oneright for another, and
this "Hobson's" choi ce has not been accepted by courts in simlar

situations. Seeexrel. Wight v. Yawn, 320 So. 2d 880 (Fl a. 1st DCA

1975) (St ate gave def endant his di scovery with only 38 days | eft to run
on speedy trial; ingranting defendant a speedy trial discharge, the
First District held that the State, through its own inaction, cannot
force a def endant to choose bet ween two co-equal right of speedy tri al

and di scovery). The State had noright to force M. Goode to choose



bet ween hi s co-equal rights of conpetent and prepared counsel with
di scovery and a 30-day trial.

The State had the entire 30 days to prepare for atrial, but it
only gave M. Goode and his newy appointed attorney a few days
(approxi mately 6 days, includingthe 4 days of Thanksgi vi ng weekend) to
preparefor trial. The State never asked for a conti nuance, but clai ns
t he respondent needed one in order to prepare. These tactics nust be
rej ect ed.

The State's reliance on Meadows v. Kirscher, 24 Fl a. Law Wekly

D2576 (Fla. 4th DCA Nov. 17, 1999), rehearing den. Jan 12, 2000, is
m spl aced. In that case the State asked for a conti nuance within the
30-day period, the file had been adm ni stratively m srouted, and t he
trial judge needed additional tinme to set up procedures. |In M.
Goode' s case, the State did not ask for a conti nuance, no one but the
St at e was responsi bl e for the del ay, and no one cl ai ned ti ne was needed
tofigure out procedures andjury instructions. It isinterestingto
note that inftnt. 5the court in Meadows was concerned wth the late
appoi nt nent of counsel. The respondent was held for nearly 3 weeks
bef ore he was appoi nt ed counsel, and the court hel d that a respondent
shoul d be advi sed of the right to appoi nted counsel when served with
the order or warrant for custodial detention. Merely advising the
respondent of aright to appoi nted counsel is neani ngl ess, however, if

counsel is still not appointed for several weeks.



As was pointed out inthe ftnt. in Meadow, in Kinder, andinthis
case, the State has nade a practi ce of not getting appoi nted counsel to
respondent s under the Act for several weeks. It isthis practicethat
makes t he concept of a 30-day tri al nmeani ngl ess, because the Stateis
counting on respondent's attorney beingunabletoprepareinonly afew
days. Inthe Kinder case, appoi nt nent of counsel di d not happen until
day 44. It is the State's job to proceed with the trial within 30
days, not the respondent's. Waitingto serve the respondent withthe
petition and get the respondent appoi nted counsel until the 30 days has
al nost expires does not constitute good grounds for a continuance.
Simlarly, having a hearing before a judge not assigned to the case
al so does not constitute good grounds for a continuance. In M.
Goode's case, as in Kinder, "the State neither conplied with the
requi renents of the Act nor afforded [the respondent] even m ni mal due
process."” Kinder, at pg. 5. In M. Goode's case, the State did not
even attenpt to conply with the 30-day rule, and the State has no
explanation as to what it did after the 11-22-99 hearing -- after it
was put on notice of speedy trial problens -- up until the 1-24-00
hearing. This denial of even mninmal due process requires a renedy.

The renedy awar ded i n Ki nder was the rel ease of the respondent,
but this Court did not address whether the State could still proceed
under the Act once t he respondent was rel eased. That particul ar i ssue

was not present in Kinder, but it is present inthis case. The trial



court dism ssed the petition and ordered M. Goode's release. It is
M . Goode's contention that the 30-day requirenment for trial is both
mandatory and juri sdictional.

In the case of Inre Brown, 978 P. 2d 300 (Kan. C. App. 1999),

M. Brown was subjected to involuntary civil comm tnment under the
Kansas Sexual Predator Act, K S. A 59-29a01 et seq. The Kansas
statute, after which Florida' s was patterned, provided for a 60-day
timelimt for trial. Meadows. The |l anguage in the Kansas statuteis
al nost identical to Florida's. |1d. Both mandate that the trial
"shall" be held within a particular tinme period. 1d. The Kansas
appel late court in Brown determ ned that the tinme requirenent was
mandatory and not nerely directory; but in addition, the court
determ ned that the tinme requirenent was al so jurisdictional. The
court ordered the case di sm ssed because M. Brown did not receive a
trial within the statutory tine limt. Brown, 978 P. 2d at 303.
Even Florida's legislature hasinpliedthat thetrial timelimt
i s mandatory and jurisdictional. The Florida Legi sl ature anended t he
Act May 26, 1999, renovingit fromchapter 916 and recreatingit within
chapter 394. The Legi sl ature had the opportunity to provide that the
30-day tinme period for trial was not mandatory and was not jurisdic-
tional, but opted not to do so. Yet, in other parts of the anended
statute, the Legi sl ature specifically providedthat other tinme periods

were not jurisdictional. For exanple, section 394.913(e), Florida



Statutes (1999), governing tine periods for agenci es gi ving noti ce and
conpl eting assessnents, provides that those tinme limts are not
jurisdictional and does not prohibit proceedi ng agai nst a person
ot herwi se subj ect to these provisions. Section 394.9135(4), Florida
Statutes (1999), setting forth tine limts for evaluating those
rel eased earlier than antici pated, al so provi des that those provi si ons
are not jurisdictional. One nust therefore conclude that the Legisl a-
tureintendedthat thetinelimt for trial be mandatory and juri sdi c-
tional.

Inthe Interest of MD., 598 N W 2d 799 (N. D. 1999), upon whi ch

the State relies, did address whether the failure to bring the
respondent to trial within 30 days, as required by the North Dakota
statute, warranted dism ssal. This Court should not, however, be
persuaded by the finding in MD., which found the failure to conply
with the statute did not warrant di sm ssal. The underlying | aw upon
whi ch that court reliedis conpletely distinguishable fromFlorida's
Act. Under North Dakota's Act, the Ofice of the State Attorney files
a petition alleging that the respondent is a sexually dangerous
i ndi vi dual and may have the petition heard ex parte. N D. Stat. Sec.
25-03. 3-03 and 25-03.3-08 (1999). If thecourt findsthereis causeto
bel i eve t he respondent neets the criteria, the court issues an order
for detention. |1d. Once the court issues an order for detention,

witten notice nust be giventothe respondent, includingtheright to
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a prelimnary hearing; the right to counsel, with counsel being
appointed if the respondent is indigent; and the right to have an
expert appointed. N. D. Stat. Sec 25-03. 3-10. Such noti ce nust i ncl ude
the date, tinme, and place for the prelimnary hearing and i ncl ude a
copy of the petition that has been filed. [d. The respondent is
entitledtoaprelimnary hearingwthin 72 hours of being takeninto
custody pursuant to the court's order, unl ess the respondent wai ves
this hearing. N.D. Stat. Sec. 25-03.3-11. At the prelimnary heari ng,
the respondent has the right to be present, to have counsel, to
testify, and to present and cross-exam ne W tnesses. |d.

Here, M. Goode, on t he day he was schedul ed t o be rel eased from
prison, was taken and held in a secure facility for 25 days w t hout
notice, the appoi ntnment of counsel, or the opportunity to be heard.
The only provision of the Florida Act that offers any protection of a
respondent’'s due process rightsis Section 394.916, Fl orida Statutes
(1999). Contrarytothe State's positionthat thisis discretionary
and not jurisdictional, it was clearly intended to be, and nust be,
mandatory and juri sdictional.

The case of Peoplev. Curtis, 223 Ca. Rptr. 397 (Cal. App. 1986),

upon which the State further relies, is also not dispositive. The
court inthat casereliedupon California statutes which are not only
substantially different fromFlorida's Act, but which have si nce been

repealed. Cal. Welf. & Inst. Code sec. 6316.2 (1999). The nost
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substantial difference, even in the repealed statute, were the
procedural safeguards that were in effect at the tine of Curtis to
ensure t he respondent due process of law. First, the respondent had
al ready been commttedto astate hospital for aspecifictermof years
and the State was nerely seeking to have t he respondent conm tted for
an addi tional specific termof years. Curtis, 223 Ca. Rptr. at 398.
Second, the respondent received notice, was appoi nted an attorney, and
appeared before the court prior the expirationof hiscommtnent. |d.

Third, the statute in questiononly requiredthe respondent be brought

totrial nolater than 30 days prior to his release date. 1d. at 398.
The respondent, or counsel representing respondent, had appeared before
the court on three separat e occasi ons before the 30th day prior tothe
respondent’'s rel ease date; andthe trial actually comrenced on the 28th
day prior to his release date. It was onthis basis that anotionto
di sm ss was denied. |d.

Wil e the appellate court didfindthat thetrial beingrequired
to begin 30 days prior tothe respondent’'s rel ease date was directory
and not mandatory, this should have no bearing on this Court's
decision. The lawand facts of this case areentirely different from
Curtis, and Fl ori da has no ot her procedural safeguards to ensure due
process other thanthe requirenment that atrial beginwthin 30 days of

the finding of probable cause. 8394.16, Fla. Stat. (1999).
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Under the current California Act, a petitionis filedwhilethe
respondent is still incarcerated under a sentence of a specifictermof
years. Cal. Welf. &lnst. Code Sec. 6601. Wien the state presents the
petition to the court to determne if probable cause exists, the
respondent i s noticed of the hearing, has the right to be present, and
isto berepresented by counsel. Cal. Welf. &lInst. Code Sec. 6602.
| f the respondent's schedul ed rel ease date will expire before the
probabl e cause hearing, the agency bringing the petition may seek
judicial review At thereviewthe court will determ ne whet her the
facts presented, if true, constitute probabl e cause to detain; and then
t he respondent may be hel d beyond his rel ease date. This probable
cause hearing under the Act, shall be hel d wi thin 20 days of the order
i ssued by the court. (enphasis added). Cal. Welf. &lnst. Code sec.
6601. 5

The current CaliforniaAct is distinguishablefromFlorida' s Act
in that the respondent's due process rights are preserved by the
requi rements of bei ng noti ced of the probabl e cause hearing, havingthe
right to be present, and to have counsel. This is clearly not the
status of the lawin Florida, where a respondent has absol utely no
right in regard to the ex parte probable cause hearing. The only
saf eguard of the respondent's due processrightsinFloridaisthat the
trial nmust occur within 30 days of the order takingthe respondent into

cust ody.
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In the case at bar, M. Goode was held 15 days after he was
supposed to be rel eased fromi ncarcerati on based upon a petition and
order whi ch was ent er ed agai nst hi mex parte and wi t hout hi s havi ng any
right at all inregards to his being heard at this hearing. M. Goode
was not even served a copy of the petition or order or given counsel
until the 25th day.

As for Arador v. State, 25 Fl a. LawWekly D259 (Fl a. 4t h DCA Jan.

26, 2000), the State reads too nuch into that opinion. M. Amador
filedapetitionfor wit of habeas corpusinthe Fourth District only
because he was confinedwthinthe Fourth District's jurisdiction. M.
Amador' s Act proceedi ng, however, was bei ng conducted wi thinthe Second
District'sjurisdiction. M. Amador cl ai ned a speedy trial violation
had occurred when trial was not comrenced within 30 days, and the
Fourth District determned that it was not authorized to exercise
habeas corpus reviewinthis situation. It thentransferredthe case
tothe Second District. If the Fourth District had deci ded t he 30- day
period is not jurisdictional -- as the State clainms (Appellant's
Initial Brief p. 20), then there woul d be no needto transfer the case.
The Fourth District sinply did not rule onthe issue at all. Such an
i ssue was nore probably the subject of a wit of prohibition, which
shoul d have beeninitially filedw th the Second District. Amador does
not, effectivelyor inplicitly or otherw se, speak tothe issue of the

30-day trial statute being jurisdictional.
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As can be seeninthis case and many ot her sim | ar cases, the 30-
day rul e is beingignored and abused by the State. Forcing the State
to deal with what this Court has determ ned i s the mandatory 30-day
provision in Section 394.916, Florida Statute (1999), requires nore
t han just rel easing those who have been confined for several weeks
wi t hout counsel, a court date, or even notice of what the confi nenent

is for. This section nust also be found to be jurisdictional.
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CONCLUSI ON

The trial court's order rel easing M. Goode and di sm ssing the

petition should be affirnmed with prejudice.
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