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PREFACE

Petitioner, CHERYL INGALLS, etc. (hereafter INGALLS), and Petitioner,
CHARLES B. HIGGINS (hereafter HIGGINS) were Appellees/Cross-
AppellantsDefendants below and Respondent, STATE FARM FIRE AND
CASUALTY COMPANY (hereafter STATE FARM) was Appelant/Cross-
Appellee/Plaintiff below. The partieswill bereferred to asthey appeared in thetrial
court and/or by their names. References to the record on appeal appear as (R. Val.
__ p.__),tothetria transcript as (T. Vol. __, p. __), and to the trial exhibits as
party and number (e.g. Defendant'strial exhibit No. ). All emphasisin thisbrief
is supplied by Petitioner, unless otherwise indicated.

To the extent not inconsistent with any argument set forth herein, INGALLS
adopts all pointsraised and all arguments and authorities cited by HIGGINS in his
briefsfiled herein.

STATEMENT OF THE CASE AND FACTS

STATEMENT OF THE CASE

This appeal seeks reversal of Sate Farm Fire & Casualty Company v.
Higgins, et.al., 24 Fla. L. Weekly D111 (Fla. Jan. 3, 2001) in which The Fourth
District Court of Appeal affirmed the trial court’s order granting a new trial, and

affirmed in part, reversed in part, or declined to rule as to other points on appeal
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raised by INGALLS and HIGGINS in their cross-appeal. Initsen banc opinion, the
FahDatcer-tified that its decision pessss upon aquesstion of great public
nmortacead shdirectaonfichwithdecaarsofotia DetrictGourtsof sl

STATE FARM sought reversal of an Order granting Defendants HIGGINS
and INGALLS Motions for New Tria in a declaratory judgment action filed by
STATE FARM, inwhich STATE FARM sought adetermination that it did not have
aduty to provideadefenseor indemnificationto HIGGINSfor claimsbrought against
HIGGINS by INGALLS. HIGGINS and INGALLS cross-appealed raising other
errorsof thetria court regarding evidentiary and law rulingsbefore and throughout the
trial. (R. Vol. 12, pp. 1951-1956).

INGALLSInitially filed acomplaint asserting acause of action for assault and

battery against HIGGINSarising out of anincident occurringonJune3, 1995, sty led

AL

(Plaintiffs trid exhibit No. 18). Theredfter, INGALL Sfiledan Amended Complaint*

amendingtheallegationsagainst HIGGINSto allege claimsof negligenceand adding

anegligence claim against another Defendant, Maureen Bradley (R.Vol. 1, pp 1-17,

! Both the Amended Complaint and Second Amended Complaint intheunderlying
action referred erroneously to theincident occurring on June4, 1995. By agreement,
thistypographical error was corrected and the Complaintswere deemed amended by
interliniation to reflect the correct date of June 3, 1995. (T. Val. 4, pp. 426)

2=



Exhibit“E”). STATE FARM thenfileditsfirst Complaint for Declaratory Relief (R.
Vol. 1pp 1-17) seeking adeterminationthat it did not haveaduty to provideadefense
or indemnification to HIGGINSfor claims brought against HIGGINS by INGALLS
and attaching as Exhibit “D” a copy of INGALLS original complaint against
HIGGINS, and Exhibit “E” a copy of INGALLS Amended Complaint against
HIGGINS and Bradley (R. Vol. 1 pp 1-17). The two actions were consolidated,
discovery was pursued, including the deposition of HIGGINS (R. Vol.1, pp. 177-
262), and asettlement wasreached ontheclaim against Bradley. INGALL Sthenfiled
a Second Amended Complaint against HIGGINS, alleging a single cause of action
against HIGGINSfor negligent bodily injury (R. Val. 8, pp. 1180-1290, Exhibit“F”).
STATE FARM inturnamended its Declaratory Complaint, which ultimately became
STATE FARM's Second Corrected Amended Complaint and still alleged that STATE
FARM had no duty toindemnify or defend HIGGINSwithregard totheclaim alleged
by INGALLSagainst HIGGINSin the underlying action (R. Vol. 8, pp. 1180-1290).
Answersto the Second Corrected Amended Complaint werefiled by INGALLS (R.
Vol 8, pp. 1313-1318) and HIGGINS (R. Vol. 8, pp. 1319-1328). HIGGINS and
INGALLS both filed Counter-Claims Against STATE FARM, but these Counter-
Claimswere voluntarily dismissed at trial (T. Vol. 5 pp. 557-558). Prior totria, the

Court also entered Ordersstrikingfrom STATE FARM's Second Corrected Amended
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Complaint al referencesto INGALLS original Complaint and Amended Complaint
(R.Voal. 9, pp. 1471-1482 and 1490-1492). The case came on for jury trial on May
10- 13, 1999, and the jury returned averdict in favor of STATE FARM (R. Vol. 11,
pp. 1809-1810).

HIGGINS and INGALLS filed post-trial motions as follows. INGALLS
Motion to Vacate Verdict and to Enter Judgment in Accordance with Defendant's
Motion and Renewed Motion for Directed Verdict, or in the Alternative, Motion for
New Trial (R. Vol. 11, pp. 1851-1855); HIGGINS Motion to Vacate Verdict and to
Enter Judgment and Renewed Motion for Directed Verdict (R. Vol. 11, pp. 1858-
1861) and HIGGINS Motion for New Tria (R. Vol. 11, pp. 1862-1904). STATE
FARM also filed a Motion for Final Judgment (R. Vol. 11, pp. 1905-1911). After
hearing, the trial court granted INGALLS and HIGGINS Motions for New Tria,
finding that “inflammatory remarks’ by STATE FARM's counsel during opening
statements violated §768.041(3), Florida Statutes, and were “fatally prgjudicial” to
INGALLS and HIGGINS case, but otherwise denied the post-trial motions of
INGALLS and HIGGINS (R. Vol. 12, p. 1951-1956).

STATE FARM timely appealed and HIGGINS and INGALL S timely cross-
appealed. After hearing oral argument, the Fourth District rendered its en banc

opinionin Sate FarmFire& Casualty v. Higgins, 26 Fla. L. Weekly D111 (Fla. 4th
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DCA January 3, 2000). This proceeding follows.

STATEMENT OF THE FACTS

A. Claim Against Higginsin Underlying Action

Although throughout the pretria, trial and appellate proceedingsSTATE FARM
has persistently mis-characterized the claim of INGALLS against HIGGINS in the
underlying action asan assault and battery claim, theonly claim madeby INGALLS
against HIGGINS as of thetrial of this declaratory action was asimple bodily injury
negligence claim for compensatory damages as set forth in the Second Amended
Corgant in the underlying action. AlthaughSTATEFARM’ sCorrected Seoord
Amended Complaint for Declaratory Relief contained lengthy quotations and
alegations regarding prior complaints filed by INGALLS against HIGGINS, those
alegations were correctly stricken by thetrial court upon Defendants' motions. (R.
Vol.9,pp.1471-1482 and 1490-1492). The Second Amended Complaintin the
undertying acton corntainsasingle count, the pertinenttoondwhh degte
following:

YA

areyponttedoecEsaxiadpoatswhiketteFiantit

waettae

thecour=ofthsaltercation

Plaintiff, INGALLS.
8



Plaintiff, INGALLS suffered bodily injury .. (R Vd.8m 11801290 Bttt

“F).

B. Insurance Palicies

INn the Joint Pretrial Stipulation, the parties agreed :

6. TheartsagetaStSAEAMB dHEANE

three Homeowners insurance policies as followvs

a. PRiliymma
Nniorcaddiectatttetinecftrenaca it
voonocaurradaovssiocatiedaa M ediae
W\

liability insurance coverage to Defendant, I

b. Rolicymo
thatwsslocatsdat4PNorthinestithAe

Badh

B g totecHecitttecoauma e edym
adsdpiommouldenftocaddiectante
chieNng stoNlUtSSIAIEFA RVIcotacsthatsad
polioescanceied

parsord I aiityrnsuracecoaartoldacha it
HIGGINS.

c. Ry
Bachrecherdaacvddoeadwnwesss eEdan
June 23, 1995, after the incident sued upon oc«

Thesspoiosofreuracepowckd s I Hality

mnuUracecoaacetoDdachat,

ARV



I h- Itill,
AAwaeniforcecaddiectattretirechthsinacait
Flantffurtrar-dasstatanypoicstretneyl g
neflectattretimrecHtrenaca it sdysonrovcke
coaacefortredansmectacarsttHEANByINCALSIN
theudahgacton

language of which is italicized):

SECTION II - LIABILITY COVERAGES

COVERAGE L - PERSONAL LIABILITY

Faclamsmeckorasutslbhroughitagaastan
iNnsured for damages because ofbodily

INjury or property damage towhich
thiscoverageapplies, caused by an
occurrence we will:

1. Eyuptoour limitof lgalityforthe
cinregsfornwhichttrersured slecally
liable; and

2. provickadefaseatoureqerseby
counsel of our choice..

SECTION 11 - EXCLUSIONS

1. Goaarl.adCGoaaceMdorotaly

tTo:

a. bodily iInjury or
property damage;



(1) which is either

expected or

iInNtended by an

iINnsured; or

(2) tOayasnapgaty
which is the
result of
willful and
malicious acts
of an insured...

DEFINITIONS

‘bodily injury* meansbodily
harm
reouredcae

resulting therefrom.

‘occurrence,"whenusedin
Section ll of thispolicy,mearsan
accident includingeposureto

conditions, which results in:

a. bodilyinjury; or
b. property damage;
during the policy

period Repeated Or conanuous
et esnmegradaactia s

IS considered to be one

-8-



occurrence.

1726-1735)

C. lIssues

The Defendants contended that thetrial court had no jurisdictioninthismatter
once the complaint in the underlying action was amended to include only the ssimple
negligence claim against HIGGINS. Besidesthe jurisdictional issues, however, the
formul ation and presentation of theissuesto thejury inthiscaseisoneof theprincipal
errorsraised by INGALLSand HIGGINS aswill be detailed in the argument portion
of the brief.

Substantively, thebasicissuesinthedeclaratory actionwerewhether or not the
underlying claim of INGALLS against HIGGINS was covered under the identical
language of thesethree policiesand whether or not either of the policiesissued onthe
Deerfield Beach property wasin effect at thetimeof theincident. Despitethefact that
STATE FARM’s policy does not contain any “Intentional Acts’ exclusion, STATE
FARM asserted throughout the declaratory action that the claim in the underlying
action was not covered because the actions of HIGGINS at the time of the incident

were“ Intentional Acts’ and theincident fromwhich INGALLS claimsarosewasnot
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an accident but an “Assault and Battery”. (See i.e. STATE FARM’s Motion To
Determine Intentional Act; R. Vol. 6, pp. 787-792)

Asthe Joint Pre-trial Stipulation reflects, the partiesdisagreed on how thelegal
issues should be stated and how the fact issues should be presented to the jury. It
was, and ill is, INGALLS and HIGGINS position that at most only issues 1 and 2
should have been presented to the jury as follows:

1.  Whethertheallegedincident at issueintheunderlying action
constitutes an "occurrence” as that term is defined by the
subject insurance policies;

2. Whethertheallegedinjuriesclaimedintheunderlyingaction

were "expected or intended" by HIGGINS® (R. Voal. 11,
pp. 1732-1733).

It was, and still is,INGALLSandHIGGINSpostionthatissue3wasnota
relevant issue in this action and should not have been presented to the jury, but if
presented, should have been presented as follows:

3. Whether theallegedinjuriesclaimedintheunderlying actionwere
the result of "willful and malicious acts' of HIGGINS.” (R. Val.
11, pp. 1733).

After extensiveargument, thetrial court ruled that theissueswoul d be presented
to the jury in the Verdict Form asfollows:

1. Did STATE FARM'’s insured, CHARLES B.

HIGGINS, intend or expect to causetheinjuriesfor
whichCHERYL B. INGALL Sisseeking damagesin
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the underlying negligence action?
2. Did STATE FARM'’s insured, CHARLES B.
HIGGINS, willfully and maliciously cause the
injuriesfor which CHERYL B. INGALL Sisseeking
damages in the underlying negligence action?
3. Did STATE FARM cancel policy number 59-BK -
6031-7 in strict compliance with its policy
requirements? (R. Vol. 11, pp. 1809-1810).
The jury answered each of these questions “yes’ (R. Vol. 11, pp. 1809-1810).
INGALLS and HIGGINS contend this verdict was erroneous and a result of

numerous errors as detailed hereafter in this brief.

D. Testimony

Although the question and conflict certified addressthe propriety and timing of
the declaratory judgment action, this appeal aso involves rulings of the trial court
regarding theissuesand certain evidentiary matters. Only threewitnessestestified. The
material and relevant testimony was straightforward and rel atesto threebasic areas, as
follows.

1. Injuries Claimed

Theonly testimony regarding the injuriesfor which damages are being sought
in the underlying action was that of Petitioner INGALLS. INGALLS counsdl

stipulated (R. Vol.10, pp. 1585-1588and T. Val. 1, p. 18) and Ms. Ingallstestified that
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shewasnot claiming any injury or damagesin theunderlying casedueto any slapping,

neck grabbing, beating, threats or other such alleged violent acts on the part of

HIGGINS, which HIGGINS denied committing. The only injuries for which Ms.

INGALL Sisclaiming damagesintheunderlying action areinjuriesto her back, neck,

arm & shoulder. The pertinent testimony was as follows:

BY MR. DECKERT:

Q.

Now, with regard to theamended complaint, it will beinevidence,
wewill not takethetimeto haveyoureadit, but at thetimeyou're
not making any claim of assault and battery against Charlie
Higgins, are you?

No, sir.

Y ou arenot making any claimof any typeagainst CharlesHiggins
except that you sustained injuriesasaresult of hisnegligence; isn't
that right?

That is correct.

And {the negligence of}? the injuries for which you are seeking
damagesintheunderlying action areyour back and{income} ® and

arm injuries?

And my shoulder.

2INGALLSbelievesthesewordswerea*“falsestart” or atranscription error and do
not belong in this sentence.

# INGALLSbelievesthisword isatranscription error and should be“neck” inthis

sentence.
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Q. Your shoulder. Now, the incident out of which those injuries
arose, arose according to your claim at the time when he pushed
and pulled and tugged you, is that right?

A. That iscorrect.

MR. SAX: | believe he'srequired to ask.
THE COURT: Sustained.

Q. Letmeaskyouthis, ma am: Therewassometestimony about the,
your being slapped. Are you making any claim because of any
injuries because you were slapped?

A. No, sir.

Q. Therewas some testimony about how you jumped up on to the
fencewhen Mr. Higginswasdriving out of thedriveway. Areyou
making any claim because of any injuriesrelated to your jumping
up on the fence?

A. No, sirr.

Q. Therewassometestimony that Mr. Higginsat some point grabbed
your neck. Areyou making any claim because of any injuriesthat
you say were caused because he grabbed your neck?

A. No,dr. (T.Vol. 3, pp. 283-284)

Despite STATE FARM’s counsel’s lengthy examination of INGALLS
regarding other claimsor statements she may have made regarding claimsthat arenot

being madeintheunderlying action, theonly evidenceregarding the claimsbeing made

in the underlying action at thistime is the above testimony or repetitions thereof.
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2. Thelncident vs. Cause - I ntentional, Willful and Wanton

Thereisaconflict between thewitnesstestimony about their recollectionsof the
detailsof what took placethenight of theincident between INGALLSand HIGGINS.
For purposes of the declaratory judgment action, INGALL S will acknowledge that
evening was not the quiet restful evening she expected and that, being an emotional
person, she was very upset by what happened that night and remains so. STATE
FARM spent agreat amount of time at trial and on appeal addressing many details of
the evening and repeatedly characterizing the “incident” as an assault and battery.
Through examination of INGALLS and other evidence to which INGALLS and
HIGGINS objected, STATE FARM was permitted to show the jury that INGALLS
had in the past, while still upset about what transpired and suffering from theinjuries
she sustained in theincident, used dramatic wordslike“bodyslam” and “assault” to
describe certain events of the evening, words she now acknowledges were a “bad
choice of words’ fueled by her strong emotions over what occurred. (SeeT. Val. 3,
pp. 267-269, 286-287)
However, therel evant issuewasnot how onemight |abel particular eventsof the
evening, but rather whether the claimsbeing madein the underlying action were caused
by an“occurrence”’, were*“intended or expected by aninsured” or were“theresult of

willful and malicious acts of the insured” as those terms are defined in the subject
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policies. Theonly properly admitted, relevant evidence at trial was the testimony of
INGALLS and HIGGINS regarding the actions of HIGGINS for which INGALLS
Is seeking damages in the underlying action, that being HIGGINS alleged negligent
pushing, pulling and tugging of INGALLSwhichINGALLS contendsresulted inthe
head, neck, back and shoulder injuries for which she seeks compensation from
HIGGINS. (T. Vol. 3, pp. 283-284).
HIGGINS himself testified as follows:
BY MR. DECKERT:
Q.  Mr. Higgins, whatever you-- whatever happened that evening at the

house at Shady L ane, did you go therewith any intent to causeany
harm to Cheryl Steele?

A. Definitely not.
Q. Didyou at anytime intend to cause any harm to Cheryl Steele?
A. | didn’t even know Cheryl Steele, definitely not.
Q. Younever even met her before that evening; isthat correct?
A. Correct.

**
Q. Do you have any malice toward her whatsoever?

None. (T. Vol .4, p. 345)

* * %
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BY MR. WIEDERHOLD:

Q.

A.

A.

Did you go over to the Shady Lane address to cause any type of
problems?

None whatsoever .

Asfar asMs. Ingallsis concerned, you didn’t even know her; is
that correct?

Yes. (T. Vol. 4, pp. 358-350)

* * %

Now, sir, when all these thingsthat you described that were done
that evening betweenyou and Ms. Ingalls, did you intend to cause
her any injury?

No, sir, none whatsoever.

The same question, did you expect any of the things you were

doing would cause any injury?

No, sir. (T. Val. 4, p. 359)

Evenif theremay have been other actionsby HIGGINSover theentireevening

that arguably may have been intentiona acts, the testimony was clear and

uncontroverted that HIGGINS had never before met INGALLS and there was no

evidence whatsoever that HIGGINS had any malice toward INGALLS or had any

intent, expectation or desire to cause harm to INGALL S or to cause the injuries for

which she seeks damages in the underlying action.
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E. Improper Trial Exhibits & Impeachment regarding INGALLS

TheTria Court, over Defendants objection, admitted into evidence records of
doctorsthat contained conclusionsand opinion statementsin historiesallegedly given
by INGALL Sconcerningtheevening. (T.Voal. 2, p. 187-221; Plaintiff’ sTrial Exhibit
Nos. 11A-D, 12A-E, 13A-C, 14A) . HIGGINS and INGALLS objected on the
groundsthat 1) STATE FARM did not lay any predicatefor theserecordsto establish
that the treating doctors considered the alleged statements of INGALLS concerning
theincident to be relevant to the diagnosis or treatment of INGALL S and 2) that the
purported statementswere opinionsor conclusionsand not statementsimpeaching any
factual testimony of INGALLS at trial.(R. VVol. 9, pp. 1460-1462; R. Vol. 10, pp.
1585-1588; T. Vol. 1, pp. 22-42)

The Court also admitted into evidence INGALLS initial complaint filedinthe
underlying action, which alleged aclaim for assault and battery only. (Plaintiffs Tria
Exhibit No. 18). Theoriginal Complaint wasadmitted over the renewed objectionsof
HIGGINS and INGALLS and contrary to the Court's Order Striking from State
Farm's Second Corrected Amended Complaint all referencesto INGALLS original
Complaintintheunderlying case. (T. Vol. 2, pp. 225-238; R. Vol. 9, pp. 1471-1482,
1490-1492; R. Val. 10, pp. 1537-1542).

F. Imprope Testimony & Exhibit regarding Cancellation
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Petitioners contended below that the trial court improperly admitted into
evidence over Defendants' objections a copy of STATE FARM'S purported notice
of cancellation regarding policy number 59-BK-6031-7 concerning HIGGINS
property in Deerfield Beach and (Plaintiff’s Trial Exhibit No. 5) and testimony of
STATE FARM’ semployeewitness, WillieRichard, regarding themailing procedures
of STATE FARM. The only witness to testify on behalf of STATE FARM's
purported cancellation, Mr. Richard testified that he worked in the underwriting
department of State Farm and that he doesnot work in the department that determines
whether or not STATE FARM'Sinsureds are paying their premiums. (T.Voal. 4, pp.
374-376). Additionally, Mr. Richardtestified that hisdepartment did not send out the
cancellation notice for the Deerfield Beach property (Plaintiff's Trial Exhibit No. 5)
and that he has no knowledge that the cancellation notice was actually mailed out. (T.
Vol. 4, pp. 387-389). Mr. Richard admitted that the STATE FARM policy requires
that the cancellation noticebemailed to HIGGINSat the mailing addressshowninthe
declarations page and that the policy purportedly canceled by STATE FARM
(Plaintiff's Trial Exhibit No. 3) does not contain adeclarations page that corresponds
to the cancellation notice purportedly sent by STATE FARM to HIGGINS. (T. Vol
4. pp. 388-393)

State Farm did not lay any predicate through competent testimony or evidence
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proving that avalid cancellation notice concerning the subject policy wasever mailed
or otherwise delivered to HIGGINS, as required by STATE FARM'S policy
provisions set forth below:

5. Cancdlation.

* * %

b.  Wemay cancel thispolicy only for thereasonsstated
inthiscondition. Wewill notify you in writing of the date
cancellation takes effect. This cancellation notice may be
delivered to you, or mailed to you at your mailing address
shown in the Declarations. Proof of mailing shall be
sufficient proof of notice.

STATE FARM never introduced into evidence or ever produced the Declarations
Pagefor policy No. 59-BK-6031-7. Therefore, STATE FARM could not provethat
the cancellation notice was mailed to the address on the declarations page of policy
No. 59-BK-6031-7, as required.

G. ErroneousJury Instructions & Verdict Form

Consistent withthetrial court’ sincorrect acceptanceof STATE FARM’ smis-
characterization of the issues in this case, the trial court gave erroneous jury
instructions and gave the jury an erroneous verdict form, over INGALLS and
HIGGINS objections. The trial court also refused to give certain jury instructions
requested by Defendantsand refused to usethe Defendants’ requested Verdict Form.

The specific instructions and errorswill be discussed in the argument section on this
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point.

SUMMARY OF ARGUMENT

POINT |
Petitioner submitsthe question certified should be answered “ sometimes, under
certain circumstances.” Petitioner agreesthat somefact questionsregarding coverage
may be determined in adeclaratory judgment action, however, theinstant caseisnot
one of those cases. Assuming arguendo that the declaratory action in this case is
proper, the declaratory action was premature and any fact issues regarding the
insurance policy exclusion asserted in this case are such that the issues regarding
liability and damages in the underlying action must be determined first .
POINT 11
Petitioner submitsthat, assuming arguendo the“intentional injury” insurance
policy exclusion asserted had any application to the underlying claim, it was error to
try the factual issues regarding such provision separate from and prior to thetrial of
the underlying negligence action.
Factual issuesregarding coverage should betried prior to theunderlying action
only when they are not intertwined with thefactual issuesintheunderlying claim and
to do so does not prejudicetherights of theinsured and the claimant. The casescited

by the Fourth District to support its ruling are all distinguishable and the concerns
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regarding “creative pleading” and*“ collusion” areclearly not applicableto theinstant
case. The amendments to the pleadings in the underlying case all occurred as
developmentsin the case warranted them. INGALLS, and not STATE FARM, has
the right to choose what claims and causes of action she wishes to pursue against
HIGGINS. Trying the declaratory action prior to the underlying action allowed
STATE FARM to change Petitioner’ sunderlying cause of actionto suit it’sdesireto
deny coverage. This was clearly unfair to INGALLS as well as HIGGINS and
improper under the law.
POINT 111
ThePetitionerswereentitled to adirected verdict that the purported cancel lation
of the Deerfield Beach policy wasnot valid and said policy wasin force at thetime of
theincident. TheDistrict Court statedthat STATE FARM had the burden of proving
the cancellation and that the question of whether they met that burdenwasaclose one,
yet declined to reach thisquestion. STATE FARM clearly did not meet its burden of
proof and therefore Defendants were entitled to directed verdict on thisissue.
POINT IV
Petitioner submits that both the trial court and the Fourth District failed to
properly apply the law applicable to STATE FARM'’s policy language and thereby

improperly addressed the issues involved in this coverage dispute.
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Under the holding of The Florida Supreme Court in State Farm Fire &
Casualty Co. v. CTC Development Corp., 720 So.2d 1072 (FLA 1998), interpreting
policy languageidentical totherelevant policy languageinvolvedinthiscase, theonly
potential factual issueregarding the policy exclusionsrelied uponby STATE FARM
wassimply whether thedamages claimed were “expected or intended by” HIGGINS.
Even assuming, arguendo, that it was proper to have thisjury determine any factual
Issuesrel ating to the damages claimed intheunderlying action, theonly “ damages’ or
“acts’ relevant to the declaratory action were those for which INGALLS is seeking
compensation under in the underlying action.

While there might arguably have been some confusion regarding the proper
Issues prior to the Supreme Court ruling in State Farm v. CTC , even after this
decision came out , the trial court allowed STATE FARM to argue and try this case
asthoughitspolicy contained an“intentional act” exclusion, whichit did not. Whether
any part of theincident involved was an “accident” or an *assault and battery” were
not issues in this case. The trial court’s adoption of STATE FARM’s re-
characterization of the claims and issuesin this case was an error that was repeated
throughout this case and resulted in the jury deciding improper questions on
consideration of improper evidenceand arriving at amisguided and improper verdict,

asdealt with more specifically inthe pointshereafter. TheDistrict Court did not even
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address the proper application of Sate Farm v. CTC, failed to distinguish this case
from the“intentional act” casesit referredtoinitsopinion and thereby erred likewise
as discussed under Point |1 and the points hereafter.
POINT V
Petitionerswere entitled to Directed Verdict regarding STATE FARM’ sduty
to indemnify HIGGINS under the applicable policies for the claims asserted against
himintheunderlyingaction. Sincetherewasno competent evidencewhatsoever that
HIGGINS intended the injuries for which INGALLS is seeking damages in the
underlying case, under theruling of Sate Farmv. CTC, Petitionerswere entitled to
directed verdicts ruling the exclusions relied upon by STATE FARM were
Inapplicable as a matter of law.
POINT VI
TheFourth District wasincorrect in holding that the original assault and battery
complaint and other evidence pertaining to certain conclusion or opinion statements
made by or attributed to INGALLS regarding any assault and battery or other
intentional actswereadmissible. Theso called statementswere specul ations, opinions
or impressions beyond the competency of INGALL Sto testify and were not relevant
to the issuesin thistrial.

The complaint in the underlying action at the time of the trial of this action
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alleged only asmplebodily injury negligenceclaim. INGALL Sstipulated and testified
that shewasnot making any claim for assault and battery in the underlying action and
was not seeking any damages in the underlying action for any of the purported
intentional or criminal acts of HIGGINS. The tria court correctly struck from the
Second Corrected Amended Complaint for Declaratory Relief all referenceto earlier
complaintsfiledintheunderlying action. The court should havelikewisenot permitted
STATE FARM to question INGALL Sand introduce other evidence of opinionsand
impressions purportedly expressed by INGALLSregarding any assault and battery
or other intentional acts.

It was error to hold the complaint and other so called statements admissible as
“admissions’ of Petitioner. The original complaint was for a completely different
cause of action ( assault and battery) and clearly a*“...tentative outline of a position
which the pleader takes before the case isfully developed on the facts...” of thetype
ruled inadmissablein Hinesv. Trager Constr. Co., 188 So. 2d 826, 831 (Fla. 13 DCA
1966) The allegations of theinitial complaint were not statements of INGALLS and
most of theallegationsintheinitial complaint were opinionsor conclusionsregarding
guestions of law or intent to which INGALLS did not and would not have been
competent to testify at trial. The fact that she typed or read the complaint did not

make her competent to testify regarding these opinions or conclusions or otherwise
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render the complaint admissible.

It wasalso error to admit and allow referenceto variousrecordsof INGALLS.
The fact that they were offered by STATE FARM as admissions by INGALLS did
not alter thefact that they were hearsay documentswhich were not admissiblewithout
a proper predicate.

POINT VII

The jury instructions and verdict form did not correctly apply the law, as
established in State Farmv. CTC , for the reasons discussed under Cross Appeal
Point V1.

ARGUMENT

POINT |

MAY THE INSURER PURSUE A DECLARATORY ACTION IN

ORDER TO HAVE DECLARED ITS OBLIGATION UNDER AN

UNAMBIGUOUS POLICY EVEN IF THE COURT MUST

DETERMINE THE EXISTENCE OR NON-EXISTENCE OF FACT IN

ORDER TO DETERMINE THE INSURER’'S RESPONSIBILITY?

The applicable standard of review on this point is de novo because thisis a
guestion of law. Petitioner believes the question certified should be answered

“sometimes, under certain circumstances.” Petitioner agreesthat somefact questions

regarding coverage may bedetermined in adeclaratory judgment action. However, for
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the reasons set forth in the argument on Point 1l and others hereafter, Petitioner
submits that the declaratory action in this case was premature and the fact issues, if
any, regarding theinsurance policy exclusion provision asserted by State Farminthe
instant case are such that the fact issues regarding liability and damages in the
underlying action must be determined first .

POINT 11

THE DISTRICT COURT OF APPEAL WAS INCORRECT IN

HOLDING THAT IT IS PROPER FOR THIS DECLARATORY

JUDGMENT ACTION TO BE TRIED IN ADVANCE OF THE

UNDERLYING ACTION.

The applicable standard of review on this point is de novo because thisis a
guestion of law and Petitioner submitsit waserror to try that portion of thedeclaratory
judgment action asserting thepolicy exclusion prior to thetrial of theunderlying action.

STATE FARM brought thisaction alleging that two of itspolicieswerenot in
effect at the time of the incident sued upon, and that none of its policies provided
coverage by reason of anidentical “intentional injury” exclusion. (Second Corrected
Amended Declaratory Complaint, R. Vol 8 pp 1180-1290)

Petitioner acknowledgesthat the question of which policieswerein effect at the

time of the incident involved fact questions which may have been appropriate for

declaratory action, particularly in light of the “trend” which the Fourth District noted
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could be drawn from the Supreme Court’ s opinion in Canal Insurance Company vs.
Reed, 666 So0.2d 888 (Fla1996). Thissingleissue could betried before or after the
underlying action without any prejudice to the parties since it involved fact issues
totally independent of any of theissuesbeing tried intheunderlying action. Astothis
singleissue, Petitioner doesnot assert any error assuming the Supreme Court answers
the certified question affirmatively.

However, with thefiling of the Second Amended Complaint in the underlying
action (R. Vol. 8, pp. 1180-1290 Exhibit "F"), there no longer was any legitimate
"doubt" regarding the applicability of STATEFARM'spolicy exclusontotheclams
asserted inthe underlying action. INGALL Sasserted asingle cause of action against
HIGGINS aleging that he was negligent and that as a result of his negligence she
sustained bodily injuries. HIGGINS is sued only for negligence and there was no
aternative allegation of assault and battery or any cause of action asserted other than
the straightforward negligence claim. (See Statement of Facts, at p 5)

The only basis for any “doubt” regarding the applicability STATE FARM’s
policy exclusion was created by thetrial court improperly permitting STATE FARM
to arguethe plaintiff’ sclaim in the underlying action was something other than what
thepleadingsalleged. Although Petitioner submitsthiswould be error whenever the

applicability of the exclusion provisions may be properly tried, it clearly was error to
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allow STATE FARM to proceed to trial on these provisions before the liability and
damagesagainstitsinsured HIGGINShad been determinedinthe underlying action.
Tryingthedeclaratory action prior to the underlying action intheinstant caseallowed
STATE FARM totake over Petitioner’ sunderlying claim, and then refashion and re-
characterizeit to suit the carrier’ sdesire to deny itsinsured a defense and coverage.
Thiswas clearly contrary to the law and prgjudicial to Petitioners.

It should be remembered that INGALLS, and not the defendant’ s insurance
carrier, hastheright to choose what claimsand causes of action to pursue against the
Defendant. Thefact that a Plaintiff may have more than one cause of action doesn’t
mean she must pursue al of them. Trying the coverage issues first under the
circumstances of thiscaseallowed the carrier to turnthe caseinto asassault in battery
case, despite the fact that the underlying claim was not for assault and battery. For
numerous good faith reasons supported by the evidence, INGALLS chose not to
pursue that potential claim. There is no public policy or other reason to allow the
insurance carrier to choosetheplaintiff’ scause of action, yet that isprecisely theresult
of allowing the coverage to be tried separately under the circumstances of this case.

Factual issuesregarding coverage should betried prior to theunderlying action
only whenthey arenot intertwined with thefactual issuesintheunderlying claim and

to do so does not prejudice the rights of the insured and the claimant. When Justice
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Pariente wrote the opinion for the Fourth District in Britamco Underwriters, Inc. v.
Central Jersey Investments, Inc., 632 So. 2d 138 (Fla. 4" DCA 1994), she stated that
it was proper to allow the carrier to litigate coverage issues in a separate declaratory
action prior to resolution of the underlying action “...under the circumstances of this
case where the insurer seeks to determine issues of coverage not dependant on the
resolution of fact issues common to the underlying litigation...” Id., at 139.

In Britamco, the carrier was asserting “Liquor Liability” and “Assault and
Battery” exclusions and the question of intent was not even an issue in the coverage
case. |d., at 140. Infact, aslater notedinfootnote 1, the claimintheunderlyingaction
in Britamco involved an alleged negligent shooting and evidencethat the shootingwas
intentional, which would have been an alternative basis for denying coverage. Id. at
140, n. 1. Thiswasasignificant point, as Justice Pariente stated:

We do not have to reach the issue of whether abatement would be
inappropriate even if common factual issues must be determined,
because the insurer takes the position that based on its Liquor Liability
Exclusion Endorsement, coverage is excluded in this case, even if its
insured is found only to be negligent and the actions of its employee
unintentional. Theinsurer'spositionisthatitsLiquor Liability Exclusion
Endorsement is absolute, and no underlying facts haveto belitigated to
determine its duty to defend and duty to indemnify as a matter of law.
It also contendsthat its A ssault and Battery Exclusion not only excludes
intentional conduct, but also excludes negligence on the part of the
insured which could have prevented or halted the assault and battery.

The insurer contends that neither basis for determining coverage
requirestheresolution of theissue of whether theinsured'sconduct was
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intentional, which it concedes is a fact common to the underlying
litigation. (FN1) Id. at 140 (Emphasis added)

The clear inference is that, had the carrier in Britamco been relying upon the
“intentional” nature of the shooting to deny coverage, the declaratory action would
and should have been abated.

Petitioner submits that all of the other cases cited by the Fourth District to
support its ruling on this point are distinguishable. In particular Allstate Ins. Co. v.
Conde, 595 So. 2d 1005 (Fla. 5" DCA 1992), involved alternatively pled claims, an
“intentional act” (not intentional injury) exclusionand no conflictinthetestimony that
theacts sued upon wereintentional. Conde, at 1006. Likewisethe concernsregarding
“creativepleading” and“ collusion” discussedinthosecasesareclearly not applicable
to the instant case. The amendments to the pleadings in the underlying case all
occurred as discovery and developments in the case warranted and clearly thereis
evidence to support the plaintiff’s negligence claim.

Theopinion of the Fourth District addressesextensively how theinterestsof the
Insurance company are served by trying coverage issues before the underlying case,
but fails to address the various reasons why the coverage case should not be tried
beforetheunderlying case. Petitioner submitsthat therationaleand holdingsof Burns

v. Hartford Accident & Indemnity Co., 157 So. 2d 84 (Fla. 3rd DCA 1963);
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International Surplus Lines Ins. Co. v. Markham, 580 So.2d 251 (Fla. 2d DCA
1991); Marr Investments, Inc. v. Greco, 621 So.2d 447 (Fla. 4th DCA 1993) and
Irvinev. Prudential, 630 So. 2d 579 (Fla. 3rd DCA 1993) arethemore sound and fair
approach.

Assuming arguendo, that therewere any factual issuesregarding theapplication
of the policy exclusions asserted by STATE FARM in the declaratory action,
petitioner submits it was error to try the policy exclusion issues of the declaratory
action before thefact issuesregarding liability and damagesin the underlying action
have been tried.

POINT 111

DEFENDANTS WERE ENTITLED TO DIRECTED VERDICT

THAT THEDEERFIELD BEACH POLICY WASNOT CANCELED

AND WAS IN FORCE AT THE TIME OF THE INCIDENT SUED

UPON IN THE UNDERLYING ACTION

The applicable standard of review on this point is de novo because thisis a
guestion of law. Defendants moved for adirected verdict that policy #59-BK-6031-7
onthe Deerfield Beach property was not properly canceled. (T. Val. 4, pp. 409-411).
Initsopinion, the District Court stated that STATE FARM had the burden of proving

the cancellation and that the question of whether they met that burdenwasaclose one,

yet declined toreachthisquestion. (State Farmv. Higgins, at 116) Petitioner submits
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STATE FARM clearly did not meet its burden of proof and Defendants motion for
directed verdict on this issue should have been granted.

STATE FARM'S policy provisions require that cancellation notice be mailed
to HIGGINS mailing address shown in the declarations. (See Statement of Facts at
p. 18) Aninsurer hasthe burden of proving cancellationin strict compliancewithits
policy provision and in order for anotice of cancellation of an insurance policy to be
effective, it must bein compliancewith the appropriate notice provision of thepolicy.
Fidelity and Deposit Co. of Maryland v. First Sate Ins. Co., 677 So. 2d 266. 268-
269 (Fla. 1996); Cat 'N Fiddle, Inc. v. Century Ins. Co., 213 So. 2d 701, 704 (Fla
1968).

STATE FARM did not produce a declarations page for the policy in question
and, therefore, was unable to meet its burden of proving that the cancellation notice
wasmailedtotheaddresslisted onthedeclarationspage. Asdetailedinthe Statement
of Facts, STATE FARM's only witness on this issue was Mr. Willie Richard, and
Petitioner submitshewasnot competent to testify regarding the policy information or
STATE FARM'’ sproceduresregarding mailing and cancellation. Thetrial court should
havedirected averdictinfavor of Defendantsonthe question of cancellation of Policy
No. 59-BK-6031-7.

POINT 1V
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THE TRIAL COURT ERRED IN ITS APPLICATION OF THE
FLORIDA SUPREME COURT DECISION IN Sate Farm Fire &
Casualty Co. v. CTC Development Corp., 720 So.2d 1072 (FLA 1998)

IN FORMULATING THE ISSUES AND RULING UPON THE

EVIDENCE.

The applicable standard of review on this point is de novo because thisis a
guestion of law. Thetrial court erroneously allowed STATE FARM to argue and try
thiscaseasthoughitspolicy contained an“intentional act” exclusion, whichitdid not,
and to present its case and argue to the jury upon evidence and claims that were not
relevant to the proper issues under the applicable policy language. Whether any part
of theincident involved wasan “accident” or an“assault and battery” were not issues
to be decided by thisjury. Under the holding of The Florida Supreme Court in Sate
FarmFire& Casualty Co. v. CTC Development Corp., 720 So.2d 1072 (FLA 1998),
interpreting policy language identical to the relevant policy languageinvolvedinthis
case, the only potential factual issue regarding coverage was simply whether the
damages claimed were “expected or intended by” HIGGINS. Even assuming,
arguendo, that it was proper to have thisjury determine any factual issuesrelating to
the damages claimed in the underlying action, the only “damages’ or “acts’ relevant
to the declaratory action were those for which INGALLS is seeking compensation

under the Second Amended Complaint. Whether or not certain other acts of

HIGGINS may have been intentional or even wilful and wonton, or INGALLS may

-33-



have had other causes of action or remedies she could pursueagainst HIGGINS, were
not relevant to the proper issuesin determining the applicability of STATE FARM’s
policy language to the claims asserted in the underlying action.

Thetria court’ adoption of STATE FARM’ smis-characterization of theissues
inthiscasewasan error that wasrepeated throughout thiscase and resulted inthejury
decidingimproper questions on consideration of improper evidenceand arriving at a
misguided and improper verdict. Likewise, theDistrict Court referred to“intentional
act” casesinitsdiscussion of the declaratory judgment timing and procedural issues
addressed under Points | and Il. Petitioner respectfully submits that both the trial
court and now the Fourth District have failed to properly apply the law applicable to
STATE FARM'’s policy language and thereby improperly addressed the issues
involved in the coverage dispute involved herein.

From thefiling of this declaratory judgment action through to the end of trial,
STATE FARM asserted that it provided no coverage for the claims of INGALLS
against HIGGINS because STATE FARM characterized INGALLS' claims as
“Assault and Battery” claims and STATE FARM asserted that INGALLS clams
arose out of “intentional acts’ of STATE FARM'sinsured, HIGGINS. Despite the
straightforward negligenceallegationsof theunderlying Second Amended Complaint,

and the fact that the policies involved clearly contain no “Assault and Battery” or
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“Intentional Act” exclusion, the trial court permitted STATE FARM to repeat this
assertion at every possible opportunity, even to the point of filing and arguing a
“Motion to Determine Intentional Act”. (R. Vol.5 pp. 765-781).

Evenif it could beargued that initially therewas somevalid reason for seeking
adetermination from the court regarding the construction of STATE FARM’ Spolicy
language, and in particular the meaning of the terms “occurrence” and “accident”
contained in the policies or the application of the “exclusions’ asserted by STATE
FARM, any confusion or doubt regarding such construction was resolved when the
Florida Supreme Court rendered its decision in Sate Farm Fire & Casualty Co. v.
CTC Development Corp., 720 So.2d 1072 (FLA 1998) affirming, State Farm Fire
& Casualty Co. v. CTC Development Corp., 704 So.2d 579 (FLA 3d DCA 1997).
In Sate Farmv. CTC, the Florida Supreme Court cleared up once and for all any
possible confusion regarding the proper construction and application of STATE
FARM'’s policy language in this case.

Although the facts in Sate Farm v. CTC, involved claims against an
architect/builder under a contractors policy, the pertinent policy provisions are
identical tothoserelied upon by STATE FARM intheinstant case. STATEFARM'S
Second Corrected Amended Complaint for Declaratory Relief inthisaction statesthat

its policies will provide coverage and a defense to HIGGINS caused by an
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"occurrence”. "Occurrence" isdefined asan"accident." However, STATEFARM'S
policiesdo not define"accident.” (Plaintiffs Trial ExhibitsNo. 1,2 & 3and SateFarm
v. CTC, 720 So.2d at 1074)
In Sate Farm v. CTC, the Supreme Court receded fromits prior decisionin
Hardware Mutual Casualty Company v. Garrits, 65 So.2d 69 (Fla 1953) and
reversed thetrial courts summary judgment in favor of State Farm. Justice Pariente,
writing for a unanimous court, stated:
“... for thereasons stated bel ow, werecedefrom our earlier
decisionin Garrits, and hold that when theterm * accident’
iIsundefined in aliability policy, thetermincludes not only
‘accidental events,’” but also damages or injuries that are
neither expected nor intended from the viewpoint of the
insured.” 720 So.2d at 1072
Justice Pariente went on to explain the court’ sreasoning for receding from the

previous rule of the Garrits decision and then stated:
“In many cases, the question of whether the injury or
damageswere unintended or unexpected will beaquestion
of fact; in some cases, the question will be decided as a
matter of law ...” 720 So.2d at 1076

Justice Pariente then wrote:
“As Justice Souter stated while a member of the New
Hampshire Supreme Court, ‘ If theinsured did not intend to
inflict theinjury onthevictim by hisintentional act, andthe

act wasnot soinherently injuriousthat theinjury wascertain
to follow from it, the act as a contributing cause of injury
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would be regarded as accidental and an ‘occurrence’.’
Vermont Mutual Ins. Co. v. Malcolm, 128 N.H. 521, 517
A.2d 800, 803 (N.H. 1986)" 720 So.2d 1076

Following the decision in Sate Farm v. CTC, INGALLS submits that it
becamevery clear that whether or not any actsallegedly committed by HIGGINSwere
intentional and whether or not therewas an “accident” or an * assault and battery” on
the night in question were not issuesto be decided by thisjury or otherwise relevant
to thiscase. Likewise, whether certain acts of HIGGINS for which INGALLS was
not seeking damagesin theunderlying action may have been intentional or evenwilful
and wonton, and whether INGAL L Smay have had other causes of action or remedies
she could pursue against HIGGINS, were not relevant.

If there were any issues of fact, they related only to those acts by which
INGALLS contended HIGGINS negligently caused “theinjuries’ for which shewas
claiming damagesintheunderlying action. Despitethissimpleconcept, thetrial court
erroneously continued to permit STATE FARM to focusupon theprior “Assault and
Battery” allegationsand other evidenceinnoway relevant totheactswhichINGALLS
alleged caused her injuriesor HIGGINSintent to causethoseinjuries. Thecourt erred
in thisregard in its rulings on the issues, the evidence, the jury instructions and the

verdict form as will be addressed more particularly in the other Appeal Points.

POINT V
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DEFENDANTS WERE ENTITLED TO DIRECTED VERDICT

REGARDING COVERAGE AND STATE FARM'S DUTY TO

INDEMNIFY HIGGINS FOR THE CLAIM ASSERTED AGAINST

HIM IN THE UNDERLYING ACTION.

The applicable standard of review on this point is de novo because thisis a
guestion of law. While the District Court correctly ruled that the trial court should
have granted Defendants' motions for directed verdict regarding the duty to defend,
the District Court erred in not ruling that Petitioners’ were also entitled to directed
verdictsregarding coverageand STATE FARM’ sduty toindemnify HIGGINS. Had
thetrial court not misapplied the holdings and law of Sate Farmv. CTC repeatedly
throughout this case and not alowed inadmissable evidence and argument to be
presented by STATE FARM, the Defendants would have been entitled to adirected
verdict on the indemnity issue as well as the duty to defend.

INGALLS submitsthat the injuries she alleges she sustained as aresult of the
pushing and shoving actsof HIGGINSdo not fall withintheexclusionary language of
the policies. In Sherwood v. Sepulveda, 362 So. 2d 1161 (La. App. 1978), cited by
INGALLS repeatedly throughout thiscase, the L ouisianaappellate court interpreted
theidentical STATE FARM policy language under facts strikingly similar to those

involved herein. The appellate court reversed the trial court and ruled that claims

arising out of back injuries sustained when the plaintiff waspushed by theinsured and
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stumbl ed backwards during an argument were not excluded, stating “Whentheactis
intentional, but theinjury isnot, theexclusionary clauseisnot applicable.” Sherwood
v. Sepulveda, at 1163. Although not aFloridacase, thisdecisionisin completeaccord
with the ruling of the Florida Supreme Court in State Farm Fire & Casualty Co. v.
CTC Development Corp., supra. Seealso McCreary v. Fla. Residential Prop. &
Casualty Joint Underwriting Assn., 758 So.2d 692 (Fla. 4" DCA 2000).
Totheextent that it may have been proper totry any factual issuesregarding the
applicability of the exclusions asserted by STATE FARM as the basis for its
contention that it provided no coverage, under a proper application of the holding of
SateFarmFire& Cas. Co. v. CTC Development Corp., 720 So. 2d 1072, 1077 (Fla.
1998) there was no substantial competent evidencethat INGAL L Swasclaiming any
injuries or damages that were excluded by any terms of STATE FARM'’s policies.
Theonly properly admissibleevidenceat trid regarding theinjuriesclaimed, their cause
and HIGGINS intent was the testimony of INGALLS and HIGGINS. Therewasno
testimony whatsoever regarding the cause of INGALL’ sinjuries other than her own
lay opinion testimony. Asreflected in the statement of facts, there was no evidence
whatsoever that HIGGINS had any malice toward INGALLS or had any intent,
expectation or desireto causeharmto INGALL Sor to causetheinjuriesfor which she

seeks damages in the underlying action. Therefore, Defendants were entitled to
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Directed Verdicts ruling the exclusions inapplicable as a matter of law.
POINT VI

THE TRIAL COURT ERRED IN ADMITTING EVIDENCE OF LAY

WITNESS OPINIONS REGARDING CONCLUSIONS OF LAW

AND INTENT

The applicable standard of review on this point is de novo because thisis a
guestion of law. The complaint inthe underlying action at thetime of thetrial of this
action was a Second Amended Complaint alleging only a simple bodily injury
negligence clam by INGALLS against HIGGINS. The trial court had correctly
granted Defendantsmotionsto strikefrom the Second Corrected Amended Complaint
for Declaratory Relief all referenceto earlier complaintsfiledintheunderlying action.
Despitethisruling, thetrial court erroneously allowed counsel for STATE FARM to
cross-examine INGALLS and introduce evidence regarding various opinions and
impressionspurportedly expressed by INGAL L Sabout whether or not HIGGINS may
or may not have been guilty of any assault, battery, or other intentional tort against
INGALLS.

Therecordwasuncontroverted and clear that INGALL Swasmakingnoclaim
for any assault, battery, or other intentional acts in the underlying action against

HIGGINS. (R. Val. 10, pp.1585-1588; T. Val. 3, pp. 283-284). Not only wereall of

these statements or conclusions by plaintiff beyond her capacity to testify as alay
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person, but they were clearly irrelevant and immaterial to the proper issues and its
admission served only to distract or mislead the jury from the correct issuesin the
case, which resulted in great prejudice to INGALLS and HIGGINS,

Thisimproper evidenceincluded the original assault and battery complaint in
the underlying action (Plaintiffs Trial Exhibit No. 18) and various opinions and
conclusory out of court statements by or attributed to INGALLS in which she
purportedly used words like “assault”, “battery”, and “beat.” (T. Vol. 2, pp. 186-
233).

Acceptable lay opinion testimony typically involves matters such as distance,
time, size, weight, form or identity. Fino v. Nodine, 646 So. 2d 746 (Fla 4th DCA
1994). However, thetestimony isnot admissiblewhen thewitnessmakesaconclusion
of law that should be determined by thejury. See Millsv. Redwing Carriers, 127 So.
2d 453 (Fla2nd DCA 1961) (Where opinion is nothing more than speculation of an
admitted non-expert onissueinvolved, itinvadestheprovinceof thejury.) INGALLS
is clearly not alegal expert and therefore any statements she may have expressed
regarding the commission of acrime or assault at thetime of theincident are her non-
expertimpressionsonly and cannot be offered to prove that what took placethe night
of the incident was an assault or any other crime. Such terms were at most legal

conclusions and at least only opinions of ultimate fact, but they were not statements
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of fact nor did they contradict any testimony of INGALLSat tria regarding the acts
and injuries upon which the underlying claim was based. Under Florida Evidence
Code, Section 90.701, INGALLS would not have been permitted to express such
opinionsin support of her case and therefore these out of court statements should not
have been admitted to impeach her.

Thecourt admitted thisevidenceas “admissionsagainst interest” of INGALLS,
but Petitioner submitsthiswaserror. To be admissible asimpeachment a statement
must be clearly related to the acts involved in the case being tried. See, Evans v.
State, 692 So. 2d 966 (Fla5" DCA 1997). INGALLS stipulated and testified at trial
that shewasnolonger making any claimfor assault and battery intheunderlying action
and was not seeking any damages in the underlying action for any of the purported
intentional acts of the HIGGINS. Therefore the evidence was not admissible as
“admissions’ and was inadmissable as irrelevant and immaterial.

Not only wastheevidenceinadmissableasirrelevant andimmaterial lay opinion,
but particular categories of the improperly admitted evidence were inadmissable for

additional reasons, as follows.

A. Theinitial assault and battery complaint in the underlying action was a prior
superceded pleading that should not have been admitted or referred to.

The Second Amended Complaint alleged negligence only against HIGGINS.
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The original complaint was for assault and battery, a completely different cause of
action than that asserted in the underlying action at thetime of trial. It clearly wasa
“...tentative outline of a position which the pleader takes before the case is fully
developed onthefacts...” and as such wasthe type of pleading ruled inadmissablein
Hinesv. Trager Constr. Co., 188 So. 2d 826, 831 (Fla. 1¥ DCA 1966), which was
even cited by the District (See Sate Farmv. Higgins, at 116). Further, most of the
“statements’ intheinitial complaint were opinionsor conclusionsregarding questions
of law or intent to which INGALLS did not testify at trial and would not have been
competent to testify and they addressed facts and issues that were no longer relevant
to the underlying action. The Florida Supreme Court has held that an allegationin a
pleading did not constitute an admissionwhentheallegationinthepleading related to
other claims which were abandoned prior to trial. See Davidow v. Seyfarth, 58 So.
2d 865 (Fla 1952).

TheForth District and thetrial court stressed that INGAL L Styped and read the
initial assault and battery complaint. However, thisfact didn’t changeit’s character
as a “tentative outline of a position which the pleader takes before the case is fully
developed on the facts’ and therefore the complaint should not have been admitted
under the rule and reasoning set forth in Hines and Harrold v. Schulep, 264 So. 2d

431 (Fla. 4th DCA 1972). Admission of thecomplaint only servedtofurther STATE
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FARM’s effort to focus the jury and court’ s attention on facts and clams that were
not a part of the underlying claim and was highly prejudicial to Petitioners.

B. Various medical records and other documentswere hearsay and should not have
been admitted or referred to without proper predicate.

Thetrial court admitted into evidence and allowed STATE FARM'’ s counsdl
to question INGALL S extensively about portions of medical records that contained
statements or history purportedly given by INGALLS concerning the alleged factual
scenario on the evening in question.(T. Vol. 2 pp. 186-233, Plaintiff Trial Exhibits
Nos.11A-D, 12A-E, 13A-C, & 15). HIGGINS and INGALLS both objected to the
admission of these records and the questions to INGALLS regarding these records
asinadmissable hearsay for lack of proper predicate under 890.803(4) Fla. Stat. (R.
Vol. 10 pp. 1585-1593). The Fourth District held that these recordswere admissible
“admissions’ under 890.803(18)(a) Fla. Stat.. Petitioner submits thiswas error.

The fact that the documents made reference to statements attributed to
INGALLS did not alter the fact that they were hearsay documents which were not
admissiblewithout aproper predicate. Except for those documentsacknowledged as
written or signed by INGALL Sor her deposition testimony, the“admission” exhibits
were documents prepared by others and thus not admissible without the proper

evidentiary predicate and no such predicateswereever established by STATE FARM.
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Section 90.805, Fla. Stat., provides that hearsay within hearsay is not admissible
unless both parts are admissible. Therefore, assuming , arguendo, that some
statements attributed in the records to INGALLS fell under the “admissions’
exception to the Hearsay rule, the proper predicate for the record itself must first be
established in order to assure the reliability of the documentary evidence. Further,
evenif certain statementsin adocument might be properly used to impeach awitness
or party, it was error to admit the entire document into evidence because all of the
documents contained information that was not rel ated to the witnessestestimony and

not in any way relevant or material to the issues in the declaratory action.
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POINT VII

THE TRIAL COURT ERRED IN NOT GIVING DEFENDANTS

PROPOSED JURY INSTRUCTIONS AND UTILIZING

DEFENDANTS PROPOSED VERDICT FORM AND THE JURY

INSTRUCTIONS AND VERDICT FORM UTILIZED BY THE

COURT DID NOT CORRECTLY APPLY THE LAW.

The applicable standard of review on this point is de novo because thisis a
guestion of law. The jury instructions and verdict form utilized by the court did not
correctly apply thelaw, particularly theruling of SateFarm v. CTC., 720 So.2d 1072
(Fla1998), for the reasons discussed under Cross Appeal Point IV. The specificsare
discussed hereafter.

Assuming, arguendo, that it was proper to havethisjury determineany factual
issues relating to the policy exclusion asserted by STATE FARM, the only issue
relevant would bewhether thealleged injurieswere expected or intended by HIGGINS.
Nonetheless, the trial court gave the following instruction requested by STATE
FARM, over HIGGINS objections:

You may determine that the conduct of CHARLES B.
HIGGINS on June 3, 1995 was not accidental even if
CHARLESB. HIGGINS did not intend or expect to harm
CHERYL L. INGALLSIf you find that his acts were such
that harmto CHERYL L. INGALLSwas certain to follow
from hisacts. (T. Vol. 6, p. 648)

This was not a correct expression of the law under the applicable policy
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provisions and case law. The question of “accident” was not anissue. Theissueis
not whether the act or conduct of HIGGINS was intentional but, rather, whether
HIGGINS expected or intended the bodily injury that resulted from his act, in
accordance with theruling in State Farmv. CTC, in which the Supreme Court held
that an act or event can beintentional but if theinjuriesresulting from the intentional
act are unintended or unexpected, coverage still applies, Id. Thisinstruction misled
thejury to believe that they had to consider whether the conduct or act of HIGGINS
was intentional or accidental.

The correct statement of STATE FARM'S exclusion is contained in
DEFENDANTSrequested jury instructionsnumbers 3, 10, 11 and 12 and the correct
statement of theissues, assuming therewereany issuesand wilful and wontonwasan
issue (which Defendants contended was not so) was as set forth in Defendants
requested Verdict Form.

Those requested instructions are set out in full asfollows:

HIGGINS requested Jury Instruction #3

Theissuesfor your determination on the claim of STATE FARM FIRE
& CASUALTY COMPANY against CHARLES B. HIGGINS and
CHERYL L. INGALLSIs:

1) Whether STATE FARM's insured, CHARLES B. HIGGINS,

specifically intended to cause the injuries for which CHERYL L.
INGALLS is seeking damages in the underlying negligence action;
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2)  Whether one of the policies STATE FARM issued to CHARLES B.
HIGGINS, that being policy number 59-BE-6031-7, was effectively
canceled by STATE FARM prior to June 3, 1995?

HIGGINS Requested Jury Instruction No. 10

Theterms"intended,” "expected,” "willful" or "malicious’ arenot
defined in STATE FARM's policies.

Sate Farmv. CTC id.; Prudential Property & Caves. Co. v. Svindle,
622 So. 2d 467 (Fla. 1993)

HIGGINS Requested Jury Instruction No. 11

Upon reading the coverage provision, together with theintentional
injury exclusionary clause | have just read to you, the Court has
determined and now instructs you as a matter of law that coverage is
provided inthe STATE FARM policiesfor not only "accidental events,”
but alsofor injuriesor damagesfromtheinsured'sintentional actsthat are
neither expected nor intended from the standpoint of theinsured and for
acts by theinsured which are not willfully and maliciously designed for
the purpose of causing injuries or damage.

Prudential Property & Caves. Co. v. Swindle, 622 So. 2d 467 (Fla
1993); United Sates Fidelity & Guaranty Co. v. Perez, 384 So. 2d 904,
905, (Fla. 3rd DCA), rev. denied 392 So. 2d 1381 (Fla. 1980).

Defendant Higgins Requested Jury Instruction No. 12

STATE FARM's exclusion will bar coverage only if the insured,
CHARLESB. HIGGINS, intended both theact and theresulting injuries
for which CHERYL L. INGALLS seeks damages.

Sate Farmv. CTC, id.; Swindle, id.

DEFENDANTS Requested Verdict Form
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Verdict
We, the jury, return the following verdict:

1. Did STATE FARM'’s insured, CHARLES B.
HIGGINS, specificaly intend to cause the injuries
for which CHERYL B. INGALLS is seeking
damages in the underlying negligence action?

Yes No
Please answer Question No. 2.

2. Did STATE FARM'’s insured, CHARLES B.
HIGGINS, act willfully and maliciously for the
purpose of causing theinjuriesfor which CHERY L
B. INGALLS s seeking damages in the underlying
negligence action?

Yes No
Please answer Question No. 3.

3. Did STATE FARM cancel policy number 59-BE-
6031-7 in accordance with its policy requirements?

Yes No
SO SAY WE ALL this day of :
1999
Foreperson

Finaly, the court compound itserror in alowing into evidence the conclusion

andimpressionsof INGALL Sand then denying INGALL Srequestedinstruction 3A,
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asfollows:

DEFENDANTS Reguested Jury Instruction No. 3A

Certaintestimony and documentary evidenceinthiscaseincluded
such words as assault, battery, beat, beating, wilfully, intentionally,
malice, attack, and similar conclusory opinion or impression statements.
These words or statements have no legal meaning in this case and are
only impressions or opinions of the persons making them. These
statements should not be considered by you in any way in your
determination of the issue of intent to be decided by you.

This instruction should have been given in light of Florida Evidence Code,
Section 90.701. While it was error to allow any reference to these opinions and
impressions, the Defendants were further prejudiced by the refusal to give this

instruction.
CONCLUSION

Based on the foregoing, argument, INGALLS respectfully requests to court
affirm in part and reverse in part the decision of the Fourth District. INGALLS
submits that the certified question should be answered “sometimes, under certain
circumstances’ and that this case should be remanded with directions that the trial
judgeenter adeclaratory decreeruling that STATE FARM owesaduty to defend and
indemnify HIGGINS under the policiesin effect at the time of the actions sued upon
for the claims asserted against him by INGALLS in the underlying action. In the

aternative, INGALLS submits that this case is not a proper case for declaratory
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judgment prior tothetrial of theunderlying action and INGAL L Srespectfully requests
to court affirm the Fourth District to the extent that it affirmed the trial court Order
Granting Defendants Motionsfor New Trial and ruled that adirected verdict should
have been granted on theissue of duty to defend, reverse the Fourth District and trial
court’ sdenial of Defendants’ other groundsfor new trial and remand thiscasefor new

trial subsequent to the trial of the underlying action in accordance therewith.

Respectfully Submitted,

JOSEPH K. STILL, JR., ESQUIRE
500 Australian Avenue South, Suite 600
West Palm Beach, FL 33401
-and-
LAW OFFICE OF THEODORE A. DECKERT,
P.A.
P. O. Box 607
West Palm Beach, Florida 33402-0607
Phone: (561) 835-9800
Fax:  (561) 586-2601
Attorneys For Petitioner, INGALLS

By:
THEODORE A. DECKERT
FLA. BAR NO. 210560

CERTIFICATE OF SERVICE AND FONT COMPLIANCE
| HEREBY CERTIFY that atrue and correct copy of the foregoing was

furnished this 27th day of March, 2001, viaU.S. Mail to: Joseph K. Still, Jr., Esq.,

-51-



500 Australian Avenue South, Suite 600, West Palm Beach, FL 33401, fax (561) 655-
6092; Howard W. Holden, Esqg., 1550 Southern Blvd., Suite 300, West Palm Beach,
FL 33406, fax (561) 471-5603; Spencer M. Sax, Esqg., Northern Trust Plaza, 301
Y amato Road, Suite 4150, Boca Raton, FL 33431, fax (561) 994-4985; Elizabeth K.
Russo, Esg., 6101 S.W. 76 Street, Miami, Florida 33143, fax (305) 666-4470 and
John Weiderhold, Esq., BrandywineCenter |1, Suite 240,560 VillageBlvd.,West PAm
Beach, FL 33409, fax (561) 615-7225.
| FURTHER CERTIFY that thisbrief complieswiththefont requirementsof

FlaR. App. P. 9.210.

LAW OFFICE OF THEODORE A. DECKERT,

P.A.

P. O. Box 607

West Palm Beach, Florida 33402-0607

Phone: (561) 835-9800

Fax:  (561) 586-2601

Co-Counsel for Petitioner, Ingalls

By:

THEODORE A. DECKERT
FLA. BAR NO. 210560

C:\test\2Convert\01-292inilngalls.wpd

-52-



